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Learning Resources, Inc. v. Trump (2026)

Chief Justice Roberts announced the judgment of the Court and delivered the opinion of the Court,
except as to Parts II-A-2 and III.!

We decide whether the International Emergency Economic Powers Act (IEEPA) authorizes the
President to impose tariffs.

|
Shortly after taking office, President Trump sought to address two foreign threats. The first was the
influx of illegal drugs from Canada, Mexico, and China. The second was “large and persistent” trade
deficits. The President determined that the first threat had “created a public health crisis,” and that the
second had “led to the hollowing out” of the American manufacturing base and “undermined critical
supply chains.” He invoked his authority under IEEPA to respond.

Enacted in 1977, IEEPA gives the President economic tools to address significant foreign threats. When
acting under IEEPA, the President must identify an “unusual and extraordinary threat” to American
national security, foreign policy, or the economy, originating primarily “outside the United States.” And
he must “declare[] a national emergency” under the National Emergencies Act. He may then, “by means
of instructions, licenses, or otherwise,” take the following actions to “deal with” the threat: “investigate,
block during the pendency of an investigation, regulate, direct and compel, nullify, void, prevent or
prohibit, any acquisition, holding, withholding, use, transfer, withdrawal, transportation, importation or
exportation of, or dealing in, or exercising any right, power, or privilege with respect to, or transactions
involving, any property in which any foreign country or a national thereof has any interest.”

President Trump declared a national emergency as to both the drug trafficking and the trade deficits,
which he deemed “unusual and extraordinary” threats. He then imposed tariffs to deal with each threat.

Since imposing each set of tariffs, the President has issued several increases, reductions, and other
modifications.

II
Based on two words separated by 16 others in Section 1702(a)(1)(B) of IEEPA—*“regulate” and
“importation”—the President asserts the independent power to impose tariffs on imports from any
country, of any product, at any rate, for any amount of time. Those words cannot bear such weight.

A

1
Article I, Section 8, of the Constitution sets forth the powers of the Legislative Branch. The first Clause
of that provision specifies that “The Congress shall have Power To lay and collect Taxes, Duties,
Imposts and Excises.” It is no accident that this power appears first. The power to tax was, Alexander

! * Note: JUSTICE SOTOMAYOR, JUSTICE KAGAN, and JUSTICE JACKSON join only Parts I, [I-A—1, and II-B of this
opinion.
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Hamilton explained, “the most important of the authorities proposed to be conferred upon the Union.”
The Federalist No. 33. It is both a “power to destroy,” McCulloch v. Maryland(1819), and a power
“necessary to the existence and prosperity of a nation”—"“the one great power upon which the whole
national fabric is based.” Nicol v. Ames  (1899).

The power to impose tariffs is “very clear[ly] ... a branch of the taxing power.” Gibbons v. Ogden
(1824). “A tariff,” after all, “is a tax levied on imported goods and services.” And tariffs “raise[]
revenue”—the defining feature of a tax. Indeed, the Framers expected that the Government would for “a
long time depend ... chiefly on” tariffs for revenue. The Federalist No. 12. Little wonder, then, that the
First Congress’s first exercise of its taxing power (and its second enacted law, right after the one
providing for the new officials to take an oath) was a tariff law.

Recognizing the taxing power’s unique importance, and having just fought a revolution motivated in
large part by “taxation without representation,” the Framers gave Congress “alone ... access to the
pockets of the people.” The Federalist No. 48; Declaration of Independence q19. They required “All
Bills for raising Revenue [to] originate in the House of Representatives.” U. S. Const., Art. I, §7, cl. 1.
And in doing so, they ensured that only the House could “propose the supplies requisite for the support
of government,” thereby reducing “all the overgrown prerogatives of the other branches.” The Federalist
No. 58. They did not vest any part of the taxing power in the Executive Branch.

The Government thus concedes, as it must, that the President enjoys no inherent authority to impose
tariffs during peacetime. And it does not defend the challenged tariffs as an exercise of the President’s
warmaking powers. The United States, after all, is not at war with every nation in the world. The
Government instead relies exclusively on IEEPA. It reads the words “regulate” and “importation” to
effect a sweeping delegation of Congress’s power to set tariff policy—authorizing the President to
impose tariffs of unlimited amount and duration, on any product from any country.

2
We have long expressed “reluctan[ce] to read into ambiguous statutory text” extraordinary delegations
of Congress’s powers. West Virginia v. EPA (2022) (quoting Utility Air Regulatory Group v. EPA
(2014)). In Biden v. Nebraska (2023), for example, we declined to read authorization to “waive or
modify” statutory or regulatory provisions applicable to financial assistance programs as a delegation of
power to cancel $430 billion in student loan debt. In West Virginia v. EPA, we declined to read
authorization to determine the “best system of emission reduction” as a delegation of power to force a
nationwide transition away from the use of coal. And in National Federation of Independent Business v.
OSHA(2022), we declined to read authorization to ensure “safe and healthful working conditions” as a
delegation of power to impose a vaccine mandate on 84 million Americans. see also, Alabama Assn. of
Realtors v. Department of Health and Human Servs. (2021); King v. Burwell (2015); Utility Air.

We have described several of these cases as “major questions” cases. Nebraska; West Virginia; FDA v.
Brown & Williamson Tobacco Corp. (2000) (citing S. Breyer, Judicial Review of Questions of Law and
Policy (1986)). In each, the Government claimed broad, expansive power on an uncertain statutory
basis. And in each, the statutory text might “[a]s a matter of definitional possibilities” have been read to
delegate the asserted power. West Virginia. But “context” counseled “skepticism.” That context included

2
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not just other language within the statute, but “constitutional structure” and “common sense.” Nebraska
(Barrett, J., concurring). “[B]oth separation of powers principles and a practical understanding of
legislative intent” suggested Congress would not have delegated “highly consequential power” through
ambiguous language. West Virginia.

These considerations apply with particular force where, as here, the purported delegation involves the
core congressional power of the purse. “Congress would likely . . . intend[ ] for itself ” the “basic and
consequential tradeoffs,” inherent in uses of this “most complete and effectual weapon,” The Federalist
No. 58. And if Congress were to relinquish that weapon to another branch, a “reasonable interpreter”
would expect it to do so “‘clearly.”” Nebraska (Barrett, J., concurring) (quoting Utility Air).

What common sense suggests, congressional practice confirms. When Congress has delegated its tariff
powers, it has done so in explicit terms, and subject to strict limits. Congress has consistently used
words like “duty” in statutes delegating authority to impose tariffs. . . . . And it has conditioned exercise
of the tariff power on demanding procedural prerequisites.

Against this backdrop of clear and limited delegations, the Government reads IEEPA to give the
President power to unilaterally impose unbounded tariffs. On this reading, moreover, the President is
unconstrained by the significant procedural limitations in other tariff statutes and free to issue a dizzying
array of modifications at will. All it takes to unlock that extraordinary power is a Presidential declaration
of emergency, which the Government asserts is unreviewable. And the only way of restraining the
exercise of that power is a veto-proof majority in Congress. That view, if credited, would “represent[] a
‘transformative expansion’ ” of the President’s authority over tariff policy, West Virginia (quoting
Utility Air), and indeed—as demonstrated by the exercise of that authority in this case—over the broader
economy as well. It would replace the longstanding executive-legislative collaboration over trade policy
with unchecked Presidential policymaking. Congress seldom effects such sea changes through “vague
language.” West Virginia.

It is also telling that in IEEPA’s “half century of existence,” no President has invoked the statute to
impose any tariffs—Ilet alone tariffs of this magnitude and scope. National Federation of Independent
Business.?Presidents have, by contrast, regularly invoked IEEPA for other purposes. At the same time,
they have invoked other statutes—but never IEEPA—to impose tariffs, on products ranging from car
tires to washing machines. And those tariffs did not “even beg[in] to approach the size or scope” of the
IEEPA tariffs at issue here. Nebraska (quoting Alabama Assn.). The “‘lack of historical precedent’ for
the IEEPA tariffs, “coupled with the breadth of authority” that the President now claims, “is a ‘telling
indication’” that the tariffs extend beyond the President’s “legitimate reach.” National Federation of
Independent Business, (quoting Free Enterprise Fund v. Public Company Accounting Oversight
Bd.(2010)).

The “‘economic and political significance’” of the authority the President has asserted likewise
“provide[s] a ‘reason to hesitate before concluding that Congress’ meant to confer such authority.” West

2 FN3: Indeed, even before IEEPA was enacted, only one President [Nixon] relied on its predecessor, the Trading with the
Enemy Act (TWEA), to impose tariffs—and then only as a post hoc defense to a legal challenge.; United States v. Yoshida
Int’1, Inc.(CCPA 1975). Those tariffs were also of limited amount, duration, and scope.
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Virginia (quoting Brown & Williamson). The President’s assertion here of broad “statutory power over
the national economy” is “extravagant” by any measure. Utility Air. And as the Government admits—
indeed, boasts—the economic and political consequences of the IEEPA tariffs are astonishing. The
Government points to projections that the tariffs will reduce the national deficit by $4 trillion, and that
international agreements reached in reliance on the tariffs could be worth $15 trillion. . . . As in those
cases, “a reasonable interpreter would [not] expect” Congress to “pawn[ |” such a “big-time policy call[]
... off to another branch.” Nebraska (Barrett, J., concurring).

The Government and the principal dissent attempt to avoid application of the major questions doctrine
on several grounds. None is convincing.

The Government argues first that the doctrine should not apply to emergency statutes. But this argument
is nearly identical to one it already advanced in Nebraska. There, the Government contended that a
different emergency statute should be interpreted broadly because its “whole point” was to provide
“substantial discretion to ... respond to unforeseen emergencies.” We rejected that argument in
Nebraska, and we reject it here as well. “Emergency powers,” after all, “tend to kindle emergencies.”
Youngstown Sheet & Tube Co. v. Sawyer (1952) (Jackson, J., concurring). Dozens of IEEPA
emergencies remain ongoing today, including the first—declared over four decades ago in response to
the Iranian hostage crisis. And as the Framers understood, emergencies can “afford a ready pretext for
usurpation” of congressional power. Youngstown (Jackson, J., concurring). Where Congress has reason
to be worried about its powers “slipping through its fingers,” we in turn have every reason to expect
Congress to use clear language to effectuate unbounded delegations—particularly of its “one great
power.”

The Government’s and the principal dissent’s proposed foreign affairs exception fares no better. As a
general matter, the President of course enjoys some “independent constitutional power[s]” over foreign
affairs “even without congressional authorization.” FCC v. Consumers’ Research (2025) (Kavanaugh,
J., concurring). And Congress certainly may intend to “give the President substantial authority and
flexibility” in many foreign affairs or national security contexts. But “flip[ping]” the “presumption”
under the major questions doctrine, makes little sense when it comes to tariffs. As the Government
admits, the President and Congress do not “enjoy concurrent constitutional authority” to impose tariffs
during peacetime. The Framers gave that power to “Congress alone”—notwithstanding the obvious
foreign affairs implications of tariffs. And whatever may be said of other powers that implicate foreign
affairs, we would not expect Congress to relinquish its tariff power through vague language, or without
careful limits.

The central thrust of the Government’s and the principal dissent’s proposed exceptions appears to be
that ambiguous delegations in statutes addressing “the most major of major questions” should
necessarily be construed broadly. But it simply does not follow from the fact that a statute deals with
major problems that it should be read to delegate all major powers for which there may be a “colorable
textual basis.” West Virginia. It is in precisely such cases that we should be alert to claims that sweeping
delegations—particularly delegations of core congressional powers—“lurk[]” in “ambiguous statutory
text.” There is no major questions exception to the major questions doctrine.

4
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Accordingly, the President must “point to clear congressional authorization™ to justify his extraordinary
assertion of the power to impose tariffs. Nebraska. He cannot.

B
To begin, IEEPA authorizes the President to “investigate, block during the pendency of an investigation,
regulate, direct and compel, nullify, void, prevent or prohibit ... importation or exportation.” Absent
from this lengthy list of powers is any mention of tariffs or duties. That omission is notable in light of
the significant but specific powers Congress did go to the trouble of naming. It stands to reason that had
Congress intended to convey the distinct and extraordinary power to impose tariffs, it would have done
so expressly—as it consistently has in other tariff statutes.

The power to “regulate ... importation” does not fill that void. “Regulate,” as that term is ordinarily used,
means to “fix, establish, or control; to adjust by rule, method, or established mode; to direct by rule or
restriction; to subject to governing principles or laws.” This definition captures much of what a
government does on a day-to-day basis. Indeed, if “regulate” is as broad as the principal dissent
suggests, then the other eight verbs in §1702(a)(1)(B) are simply wasted ink. . . . . We are therefore
skeptical that in [EEPA—and IEEPA alone—Congress hid a delegation of its birth-right power to tax
within the quotidian power to “regulate.”

Taxes, to be sure, may accomplish regulatory ends. But it does not follow that the power to regulate
something includes the power to tax it as a means of regulation. Congressional practice suggests as
much. When Congress addresses both the power to regulate and the power to tax, it does so separately
and expressly. . . .That Congress did not grant those authorities separately here is strong evidence that
“regulate” in IEEPA does not include taxation.

A contrary reading would render IEEPA partly unconstitutional. IEEPA authorizes the President to
“regulate ... importation or exportation.” Taxing exports, however, is expressly forbidden by the
Constitution. Art. I, §9, cl. 5.

The “neighboring words” with which “regulate” “is associated” also suggest that Congress did not
intend for “regulate” to include the revenue-raising power. . . . None of IEEPA’s authorities includes the
distinct and extraordinary power to raise revenue. And the fact that no President has ever found such
power in IEEPA is strong evidence that it does not exist.

We do not attempt to set forth the metes and bounds of the President’s authority to “regulate ...
importation” under IEEPA. That “interpretive question” is “not at issue” in this case, and any answer
would be “plain dicta.” West Virginia.Our task today is to decide only whether the power to “regulate ...
importation,” as granted to the President in IEEPA, embraces the power to impose tariffs. It does not.?

3 FN4: The principal dissent surmises that the President could impose “most if not all” of the tariffs at issue under statutes
other than IEEPA. The cited statutes contain various combinations of procedural prerequisites, required agency
determinations, and limits on the duration, amount, and scope of the tariffs they authorize.We do not speculate on
hypothetical cases not before us.
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The Government, echoed point-for-point by the principal dissent, marshals several arguments in
response. First, it contends that IEEPA confers the power to impose tariffs because early commentators
and this Court’s cases discuss tariffs in the context of the Constitution’s Commerce Clause. But that
answers the wrong question. The question is not, as the Government would have it, whether tariffs can
ever be a means of regulating commerce. It is instead whether Congress, when conferring the power to
“regulate . . . importation,” gave the President the power to impose tariffs at his sole discretion. And
Congress’s pattern of usage is most relevant to answering that question. That pattern is plain: When
Congress grants the power to impose tariffs, it does so clearly and with careful constraints. It did neither
here. . ..

Finding no support in the statute the President invoked, the Government turns to one he did not:
IEEPA’s predecessor, TWEA. In 1975, the Court of Customs and Patent Appeals held that the authority
to “regulate ... importation” in TWEA authorized President Nixon to impose limited tariffs. United
States v. Yoshida Int’l, Inc.. When Congress enacted IEEPA two years later, the Government contends,
it conveyed that same authority (except without the limits).

This argument cannot bear the weight the Government places on it. While this Court sometimes assumes
that Congress incorporates judicial definitions into legislation, we do so “only when [the] term’s
meaning was ‘well-settled’ ” before the adoption. A single, expressly limited opinion from a specialized
intermediate appellate court does not clear that hurdle.* The tariff authority asserted by President Nixon,
moreover, was “far removed” from TWEA’s “original purposes” of sanctioning foreign belligerents. We
are therefore skeptical that Congress enacted IEEPA with an eye toward granting that novel power.

The Government has another historical argument based on this Court’s wartime precedents. Brief for
Professor Aditya Bamzai as Amicus Curiae. According to the Government, those precedents
acknowledge an inherent Presidential power to impose tariffs during armed conflict. And, the argument
goes, Congress in TWEA, and then in IEEPA, codified those precedents. But this argument fails at both
steps. Insofar as the Government relies on our wartime cases themselves, they are facially inapposite.
Regardless of what they might mean for the President’s inherent wartime authority, all agree that the
President has no inherent peacetime authority to impose tariffs.

Nor are we persuaded that the dots connect from our wartime precedents, through multiple iterations of
TWEA, to IEEPA, such that IEEPA should be interpreted to grant the President an expansive peacetime
tariff power. This argument relies extensively on a series of inferences drawn from scant legislative
history. Such an attenuated chain cannot support—much less “clearly” support—a reading of IEEPA
that includes the distinct power to impose tariffs. Alabama Assn. . . .

4 FN5: The Government, citing the IEEPA House Committee Report, contends that Congress “indisputably knew of
Yoshida’s interpretation of TWEA. But even taking the Report at face value, it hardly helps the Government. The Report
explains that “[sJuccessive Presidents have seized upon the open-endedness of [TWEA] section 5(b)to turn that section,
through usage, into something quite different from what was envisioned in 1917.” That is not exactly a stamp of approval on
the action Yoshida guardedly endorsed. And in any event, the Government’s “knew of ” standard falls well short of the
“broad and unquestioned” “judicial consensus” we have required to conclude that Congress incorporated a judicial definition
into a statutory term.
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Finally, the Government invokes Dames & Moore v. Regan (1981), but that case offers no support.
Dames & Moore was exceedingly narrow,’ did not address the President’s power to “regulate,” and did
not involve tariffs at all. If anything, that case highlights the importance of close attention to IEEPA’s
text. “The terms of ... [EEPA,” we held, “do not authorize” the suspension of claims. So too here; the
terms of IEEPA do not authorize tariffs.

I
The President asserts the extraordinary power to unilaterally impose tariffs of unlimited amount,
duration, and scope. In light of the breadth, history, and constitutional context of that asserted authority,
he must identify clear congressional authorization to exercise it.

IEEPA’s grant of authority to “regulate ... importation” falls short. IEEPA contains no reference to
tariffs or duties. The Government points to no statute in which Congress used the word “regulate” to
authorize taxation. And until now no President has read IEEPA to confer such power.

We claim no special competence in matters of economics or foreign affairs. We claim only, as we must,
the limited role assigned to us by Article III of the Constitution. Fulfilling that role, we hold that IEEPA
does not authorize the President to impose tariffs.

Justice Gorsuch, concurring.

The President claims that Congress delegated to him an extraordinary power in the International
Emergency Economic Powers Act (IEEPA)—the power to impose tariffs on practically any products he
wants, from any countries he chooses, in any amounts he selects. Applying the major questions doctrine,
the principal opinion rejects that argument. I join in full. The Constitution lodges the Nation’s
lawmaking powers in Congress alone, and the major questions doctrine safeguards that assignment
against executive encroachment. Under the doctrine’s terms, the President must identify clear statutory
authority for the extraordinary delegated power he claims. And, as the principal opinion explains, that is
a standard he cannot meet. Whatever else might be said about Congress’s work in IEEPA, it did not
clearly surrender to the President the sweeping tariff power he seeks to wield.

Not everyone sees it this way. Past critics of the major questions doctrine do not object to its application
in this case, and they even join much of today’s principal opinion. But, they insist, they can reach the
same result by employing only routine tools of statutory interpretation. Post (Kagan, J., joined by
Sotomayor and Jackson, JJ., concurring in part and concurring in judgment). Meanwhile, one colleague
who joins the principal opinion in full suggests the major questions doctrine is nothing more than routine
statutory interpretation. Post (Barrett, J., concurring). Still others who have joined major questions
decisions in the past dissent from today’s application of the doctrine. Post (Kavanaugh, J., joined by
Thomas and Alito, JJ., dissenting). Finally, seeking to sidestep the major questions doctrine altogether,
one colleague submits that Congress may hand over to the President most of its powers, including the
tariff power, without limit. Post (Thomas, J., dissenting). It is an interesting turn of events. Each camp
warrants a visit.

5 FN6: This is not quite “no, no, a thousand times no,” but should have sufficed to dissuade the principal dissent from
invoking the case, with respect to the quite distinct legal and factual issues present here.
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|
Start with the critics. In the past, they have criticized the major questions doctrine for two main reasons.
The doctrine, they have suggested, is a novelty without basis in law. West Virginia v. EPA (2022)
(Kagan, J., joined by, inter alios, Sotomayor, J., dissenting) (calling the doctrine a “special cano[n]” that
has “magically appear[ed]”). And, they have argued, the doctrine is rooted in an “anti-administrative-
state stance” that prevents Congress from employing executive agency officials to “d[o] important
work.” Today, the critics proceed differently. They join a section of the principal opinion that applies the
major questions doctrine. And rather than critique the doctrine, they say only that it is “unnecessary” in
this case “because ordinary principles of statutory interpretation lead to the same result.”

A
Unpack that last claim first. My concurring colleagues contend that, as a matter of “straight-up statutory
construction,” IEEPA does not grant the President the power to impose tariffs. In doing so, they make
thoughtful points about the statute’s text and context. But their approach today is difficult to square with
how they have interpreted other statutes. Dissenting in past major questions cases, they have argued that
broad statutory language granting powers to executive officials should be read for all it is worth. Yet,
now, when it comes to IEEPA’s similarly broad language granting powers to the President, they take a
more constrained approach. . . .

Now compare all that to how my colleagues proceed here. This case, they say, is “nearly the opposite.”
While straight-up statutory interpretation granted executive officials all the power they sought in all
those other cases, my colleagues insist this one is different because IEEPA simply does not “give the
President the power he wants.” 7bid.

That’s a striking turn given the statutory terms before us. When the President declares a national
emergency “to deal with any unusual and extraordinary threat ... to the national security, foreign policy,
or economy of the United States,” IEEPA permits him to “regulate ... importation ... of ... any property
in which any foreign country or a national thereof has any interest,” §1702(a)(1)(B). Surely, the
authority granted here is “broad” and “expansive.” See West Virginia (Kagan, J., dissenting). It has “no
ifs, ands, or buts” either. As a matter of ordinary meaning, the term “regulate” means to “fix, establish or
control,” “adjust by rule, method, or established mode,” “direct by rule or restriction,” or “subject to
governing principles or laws.” And tariffs do just that—they fix rules that control, adjust, or govern
imports of “property in which any foreign country or a national thereof has any interest.”
§1702(a)(1)(B).

Without question IEEPA is also “major legislation” designed to address “big problems” and “crises,”
West Virginia (Kagan, J., dissenting), along with “emergencies” that are “major in scope,” Nebraska
(Kagan, J., dissenting). By its terms, the statute applies only during declared national emergencies
involving “threat[s]” to the “national security, foreign policy, or economy of the United States.” And it
tasks the President personally with responding to those emergencies, a responsibility surely more in his
“lane” or “wheelhouse” than that of any other executive official. See West Virginia (Kagan, J.,
dissenting). Notably, too, IEEPA grants the President the power to impose even “greater restrictions”
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than tariffs, Alabama Assn. of Realtors (Breyer, J., dissenting), because the statute also permits him to
“nullify,” “prevent,” and “void” imports.

Why do my concurring colleagues read IEEPA so much more narrowly than they have other broad
statutory terms found in other major legislation addressing other emergencies? They say contextual
clues justify a narrowing construction here. But what the concurrence calls “context” looks remarkably
like the major questions doctrine’s rule that, when executive branch officials claim Congress has granted
them an extraordinary power, they must identify clear statutory authority for it. . . .

In other words, the statutory text must be read in light of “separation of powers principles.” West
Virginia.

Having borrowed all those concepts from the major questions doctrine, the concurrence then turns to the
key statutory terms before us—"regulate ... importation”—and observes that they “sa[y] nothing” (at
least not expressly) “about imposing tariffs.” And why is that fatal to the President’s case? Because the
President is attempting to exercise the “ ‘core congressional power’ ” over taxes and tariffs, a power
Article I of the Constitution vests in Congress alone. . . .

¢ <

But whatever the case, my concurring colleagues’ course today suggests that skeptics owe the major
questions doctrine a second look.

All of which leads me to take up the challenges they have posed to it in the past. Is the doctrine really
some “special cano[n]” that has only recently “magically appear[ed]”? West Virginia (Kagan, J.,
dissenting). And is it really grounded in an “anti-administrative-state stance” that prevents Congress
from using executive branch officials to perform “important work™?

B
The major questions doctrine teaches that, to sustain a claim that Congress has granted them an
extraordinary power, executive officials must identify clear authority for that power. Far from a novelty,
much the same principle has long applied to those who claim extraordinary delegated authority, whether
in private or public law.

1
Examples stretch across many fields. Consider first the common law of corporations. In early modern
England, corporations could be formed only with “an explicit, ex ante and direct authorization.” R.
Harris, Industrializing English Law: Entrepreneurship and Business Organization, 1720-1844, p. 17
(2000). That authorization could be given by the Crown, an Act of Parliament, or a combination of the
two. ...

The takeaway is simple enough. Early corporations often functioned much like today’s executive
branch, exercising delegated regulatory authority. And, when interpreting the scope of that authority, the
common law had a clear-statement rule that looked strikingly like the major questions doctrine.
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Historically, a similar precept applied in agency law. As the leading early American treatise put it,
instruments conferring powers of attorney were “ordinarily subjected to a strict interpretation.” J. Story,
Commentaries on the Law of Agency (2d ed. 1844). . ..

Much the same principle applied to executive officials. Often, “[t]he legality of an executive action
depended on the relationship between the size of the asserted power and the clarity of the underlying
legal authority.” T. Arvind & C. Burset, Partisan Legal Traditions in the Age of Camden and Mansfield,
44 Oxford J. Legal Studies 376, 388 (2024). Entick v. Carrington, 19 How. St. Tr. 1029 (C. P. 1765),
offers an illustration. There, as part of an investigation for seditious libel, the English Secretary of State
claimed authority to issue a warrant for the seizure of an author’s papers. Lord Camden declared the
seizure unlawful, reasoning that power asserted by the executive “ought to be as clear as it is extensive.”
T. Arvind & C. Burset, A New Report of Entick v. Carrington (1765), 110 Ky. L. J. 265, 324 (2022)
(Arvind & Burset). Or, as another reporter described Camden’s decision, “one should naturally expect
that the law to warrant [the exercise of power] should be clear in proportion as the power is exorbitant.”
The seizure represented an extraordinary exercise of power, Lord Camden found, and no legal authority
clearly authorized it. Accordingly, the warrant was unlawful and the seizure could not stand.

2
Perhaps unsurprisingly given this history, American courts applied the extraordinary power principle
when Congress and the States started delegating new regulatory powers to executive agencies in the late
19th century. Take railroad commissions. After the Civil War, governments worried about the increasing
power of railroad companies responded by creating new agencies and imbuing them with broad
regulatory authority. These bodies were among the first modern administrative agencies. See West
Virginia (Gorsuch, J., concurring). And when they claimed some extraordinary delegated power, both
state and federal courts enforced a clear-statement rule.

The railroad commissions may have been the first, but they were not the last. Whether executive
officials claimed the power to criminally punish noncompliance with regulations, force employers to
retain employees regardless of their unlawful conduct, or regulate intrastate candy sales, this Court held
them to much the same standard. Because their claimed powers were so substantial, executive officials
had to identify a “distinc[t]” authority for them, a “clear legislative basis,” a “definite and unmistakable
expression,” or a “clea[r] mandate.”

It is no mystery why the Court proceeded this way when interpreting legislative directions to the
executive branch. Article I of the Constitution vests all federal legislative power in Congress, and
Article II charges the executive branch with seeing that Congress’s laws are faithfully executed. In a
very real sense, then, when it comes to legislative power, Congress is the principal and executive
officials are the agents. G. Lawson & G. Seidman, “A Great Power of Attorney”’: Understanding the
Fiduciary Constitution (2017).

So what is the basis for the charge that the major questions doctrine represents some “magical[l]”
innovation? See West Virginia (Kagan, J., dissenting). Part of the answer may have to do with the fact
that, in the latter half of the 20th century, this Court began experimenting with a very different approach.
The Court pushed aside its long-held skepticism of claims to extraordinary delegated powers and began
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affirmatively encouraging them. Chevron deference is just one example of this phenomenon, though a
stark one. See Chevron U. S. A. Inc. v. Natural Resources Defense Council, Inc. (1984). That case
established a presumption that was nearly the opposite of the major questions doctrine: When Congress
failed to speak clearly, courts put a thumb on the scale in favor of delegated power. Given that
development, the longstanding principles animating the major questions doctrine may have receded
from view for a time. After all, the two doctrines often applied in the same places and counseled
opposite results. But with Chevron gone, so is the conflict. This Court’s application of the major
questions doctrine is not invention so much as return to form.

C
Now turn to my concurring colleagues’ other charge: that the major questions doctrine is premised on an
“anti-administrative-state stance.” West Virginia (Kagan, J., dissenting). . . .

This policy complaint, of course, is no reason to disregard our precedents or longstanding legal
principles. But, even taken on its own terms, it is a bit perplexing. The major questions doctrine is not
“anti-administrative state.” It is pro-Congress. . . .

The major questions doctrine performs a similar function. Article I vests all federal legislative power in
Congress. But like any written instrument, federal legislation cannot anticipate every eventuality, a point
my concurring colleagues have observed in the past. And highly resourceful members of the executive
branch have strong incentives to exploit any doubt in Congress’s past work to assume new power for
themselves. The major questions doctrine helps prevent that kind of exploitation. Our founders
understood that men are not angels, and we disregard that insight at our peril when we allow the few (or
the one) to aggrandize their power based on loose or uncertain authority. We delude ourselves, too, if we
think that power will accumulate safely and only in the hands of dispassionate “people ... found in
agencies.” Even if unelected agency officials were uniquely immune to the desire for more power (an
unserious assumption), they report to elected Presidents who can claim no such modesty. Myers v.
United States (1926).

Another feature of our separation of powers makes the major questions doctrine especially salient. When
a private agent oversteps, a principal may fix that problem prospectively by withdrawing the agent’s
authority. Under our Constitution, the remedy is not so simple. Once this Court reads a doubtful statute
as granting the executive branch a given power, that power may prove almost impossible for Congress
to retrieve. Any President keen on his own authority (and, again, what President isn’t?) will have a
strong incentive to veto legislation aimed at returning the power to Congress. Perhaps Congress can use
other tools, including its appropriation authority, to influence how the President exercises his new
power. Maybe Congress can sometimes even leverage those tools to induce the President to withhold a
veto. But retrieving a lost power is no easy business in our constitutional order. And without doctrines
like major questions, our system of separated powers and checks-and-balances threatens to give way to
the continual and permanent accretion of power in the hands of one man. That is no recipe for a
republic.

This case offers an example of the problem. Article I grants Congress, not the President, the power to
impose tariffs. Still, the President claims, Congress passed that power on to him in IEEPA, permitting
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him to impose tariffs on nearly any goods he wishes, in any amount he wishes, based on emergencies he
himself has declared. He insists, as well, that his emergency declarations are unreviewable. A ruling for
him here, the President acknowledges, would afford future Presidents the same latitude he asserts for
himself. So another President might impose tariffs on gas-powered automobiles to respond to climate
change. Or, really, on virtually any imports for any emergency any President might perceive. And all of
these emergency declarations would be unreviewable. Just ask yourself: What President would willingly
give up that kind of power?

I recognize the concerns about the major questions doctrine. But it is not so novel as some have
supposed. And it serves Article I values we all share. My concurring colleagues all but endorse it today.
I hope past skeptics will give it another look.

II
Turn now to the second camp. If some have criticized the major questions doctrine, others have
responded by seeking to soften its blow. Though joining today’s principal opinion holding that “clear”
statutory authority is required to sustain the exercise of an “extraordinary” power, ante, at 13, 20, Justice
Barrett has suggested that the major questions doctrine might be reconceived. On her view, the doctrine
need not be understood as a “substantive canon designed to enforce Article I’s Vesting Clause”—a
“valu[e] external to a statute.” Nebraska (concurring opinion). Instead, the doctrine might be thought of
as a “commonsense principl[e] of communication” that counsels “skepticism” when executive officials
claim extraordinary powers derived from Congress.

It is a thoughtful effort, but I harbor doubts. For one thing, there is no need to reconceive our doctrine;
past critics all but apply the doctrine today and their previous criticisms fall flat. For another, this gloss
on our major questions doctrine presents problems. Commonsense principles of communication do not
explain many of our major questions cases—this one included. And if common sense really does go so
far as to embrace a rule counseling “skepticism” of claims by executive officials that Congress has
granted them extraordinary powers, that is common sense in name only. The reason for such skepticism
must be Article I, a “substantive” source “external” to any statute.

A
Introducing her view that “commonsense principles of communication” can sometimes help resolve
disputes over the meaning of statutory terms, Justice Barrett points to an old chestnut. Nebraska
(concurring opinion). Suppose a legislature used the phrase “whoever drew blood in the streets” in a
criminal statute imposing punishment. As a matter of “common sense,” Justice Barrett says, it would
g[o] without saying’” that the law doesn’t apply to a surgeon accessing a patient’s vein to save his life.
That is because the phrase “drew blood” is susceptible to two conventional idiomatic meanings: one
“applicable to violent encounters with man or beast” and the other “to medical procedures,” A. Scalia &
B. Garner, Reading Law (2012)). And any ordinary person faced with that phrase in a penal law would
find it obvious which meaning applies.

(113

The difficulty is, our major questions cases are different. Often, little about them “‘goes without
saying.’”
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None of these cases can be readily explained by “commonsense principles of communication.”
Nebraska (Barrett, J., concurring). None involved a phrase like “drew blood” susceptible to two
conventional idiomatic meanings, one of which any English speaker faced with the law at issue might
quickly rule out. Quite the opposite; in each case the agency had a strong argument that the statutory
language, commonsensically read, granted the power it claimed. Meanwhile, all our major questions
cases can be easily explained by reference to a rule requiring the executive branch to identify clear
statutory authority when it claims Congress has granted it an extraordinary power. And that is a “dice-
loading” rule, plain and simple, one designed to protect Article I, a “[s]ubstantive ... valu[e] external” to
the statutory terms at hand.

Common sense not only fails to explain many of our major questions cases. It doesn’t explain even some
of the cases Justice Barrett has held up as examples of commonsense cases. . . .

Consider as well the babysitter hypothetical Justice Barrett has posed. Imagine a parent of young
children who hands a babysitter a credit card and says, “‘[m]ake sure the kids have fun.”” Nebraska
(concurring opinion). Now suppose the babysitter takes the kids on a road trip to an amusement park,
“where they spend two days on rollercoasters and one night in a hotel.” “Was the babysitter’s trip
consistent with the parent’s instruction?”” Justice Barrett believes the answer is likely “no” as a matter of
common sense.

Really, though, unless one is to believe children do not “have fun” on rollercoasters and at hotels, the
babysitter hypothetical can be explained only with reference to some “external” and “substantive” norm.
And, in fact, just such a norm is baked into the babysitter hypothetical—one we encountered in Part I-B.
The babysitter is exercising authority the parents have delegated to her. She is acting as their agent. As a
result, one might expect a clear statement from the parents before the babysitter may do something
extraordinary, like take the kids on a road trip.

This substantive norm about delegated powers not only lurks beneath the surface of the babysitter
hypothetical, it “‘loads the dice’” against her. Nebraska (Barrett, J., concurring). Doubtless, she would
see it that way. The babysitter would argue that a trip to an amusement park is “fun.” And she would be
right under a commonsense understanding of the word. But because the babysitter is exercising
delegated authority, she cannot exercise such an extraordinary power without clear authorization for it.

Notice, too, the same outcome is no longer guaranteed when we remove the delegated power feature. If
one parent leaves the children with the other parent, the trip to the amusement park might well be fine.
No other contextual clues are needed. So if the answer to the babysitter hypothetical seems a matter of
common sense to many Americans, that is only because the substantive norms associated with parental
delegations to babysitter agents are so deeply rooted in our society. Say the same instruction were given
to a babysitter in a community where children are raised collectively, like a kibbutz. Same answer?
Hardly obvious.b

¢ FN1: Today, JUSTICE BARRETT protests that the foregoing discussion “takes down a straw man.” But it was JUSTICE
BARRETT who previously wrote that the major questions doctrine “grows out of . . . commonsense principles of
communication.” Biden v. Nebraska (2023) (same). And it was JUSTICE BARRETT who used the various illustrations
recounted above to suggest that our major questions decisions can be explained by reference to the kind of “common sense . .
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B

... The principal opinion gestures at “common sense.” Ante, at 8. But throughout, this “common sense”
is linked to * ‘constitutional structure’ ”” and *“ ‘separation of powers principles.”” The principal opinion
begins with the Constitution, observing that Article I vests the tariff power in Congress, not the
executive branch. The principal opinion recounts the President’s claim that Congress has “delegated” an
“extraordinary” amount of its tariff power to him in IEEPA. And from there, the principal opinion
proceeds to apply a clear-statement rule. It acknowledges that the ordinary meaning of the key statutory
term in IEEPA—the word “regulate”—is capacious, so much so that it could be understood to “captur[e]
much of what a government does.” Still, the principal opinion reasons, that is not enough to sustain the
President’s claim because the statute does not “clear[ly]” grant him the “extraordinary” delegated power
he seeks. When it comes down to it, common sense serves as little more than a segue to Article I’s
Vesting Clause. . . .

There’s another problem too. The equivocation on whether “commonsense principles of
communication” include only those things that might “go without saying,” or also include “external”
and “substantive” Article I “values,” leads to a further equivocation on how much “skepticism” common
sense might dictate when assessing an executive official’s claim to an extraordinary delegated power. . .
. I am uncertain what to make of this, except that it seems to toggle between a clear-statement rule and
nothing at all.”

I am certain of one thing: Our cases hold a clear statement is required to support a claim to an
extraordinary delegated power. We required Congress to “speak clearly” in Utility Air. We demanded
“clear congressional authorization” in NFIB. We did the same in Nebraska, and in West Virginia, and
we do so again today. Nor do I see cause for being quite so reluctant about acknowledging this. The
common law recognized many clear-statement rules. Our own cases have applied a host of Constitution-
enforcing clear-statement rules as well. We just encountered the federalism clear-statement rule in Bond.
Add to the list clear-statement rules against laws that might apply retroactively, waive or abrogate
sovereign immunity, or create enforceable rights under the Taxing Clause—to name just a few. Maybe
all these rules could be recast as “common sense”—at least if common sense means taking account of
the “external” and ““substantive” “values” found in “our constitutional structure.” Nebraska (Barrett, J.,
concurring). But whatever the label, it hardly requires some “judicial flex,” to recognize that the

. that ‘goes without saying.”” If JUSTICE BARRETT now means to put all that to the flame, the major questions doctrine is
better for it.

7 FN2: To the extent JUSTICE BARRETT suggests any skepticism “commonsense principles of communication” might (or
might not) advise derives from a “‘practical understanding of legislative intent,”” rather than “external” and “substantive”
Article I “values,” that poses still further (and familiar) problems. Down that road lies all the pitfalls associated with reliance
on legislative history and those associated with conflating unenacted legislative intent with the law. Similar problems attend
the notion that the appropriate degree of skepticism due a delegation might turn on what people “expect.” JUSTICE
BARRETT has offered no evidence about what people “expect” when confronted with different congressional delegations.
And to the extent she believes their “expectations” would reflect an appropriate consideration of the whole “‘corpus juris,’
including the Constitution,” that just circles us right back to the “external” and “substantive” Article I “values” she strives so
hard to sideline.

999
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“external” constitutional “values” at stake in our major questions cases are no less weighty than those at
play in other settings where we routinely apply a clear-statement rule.®

I

That brings us to the third camp. My dissenting colleagues have defended the major questions doctrine
in the past, and they do so again today. They agree that the doctrine is grounded in the Constitution. . . .
But, my colleagues say, IEEPA provides the clear statement needed to sustain the President’s tariffs.
Alternatively, they submit, we shouldn’t apply the major questions doctrine to any statute, like IEEPA,
that implicates “foreign affairs.” And this exception, they add, is particularly warranted here because
Congress has historically granted the President large discretion in setting tariffs. Once again, the points
are thoughtful and merit careful consideration.

A
My dissenting colleagues begin by taking the major questions doctrine as they find it. They accept that
the President’s challenged actions are “of major economic and political significance.” They accept as
well that he must identify “clear” congressional authorization to sustain those actions. /bid. Still, the
dissent maintains, IEEPA clearly grants the President the tariff power he asserts.

To arrive at that conclusion, the dissent consults four clues we have sometimes employed in our major
questions cases to help assess whether a statute clearly authorizes an asserted power. The dissent
formulates these clues largely as I would. But, to my eyes, the dissent engages in a little grade inflation
when applying them.

First, is the President seeking to exercise an “unheralded” or “newfound” power based on a “long-
extant” statute? The dissent insists that is not the case here because President Nixon imposed a 10
percent tariff on most imports in 1971, and then defended that action in lower courts under a predecessor
to IEEPA, the Trading with the Enemy Act (TWEA). But the words “regulate ... importation” were
added to TWEA in 1941.. Congress used the same language in IEEPA in 1977. And in the 85 years of
TWEA'’s existence with that language (and the 49 years of IEEPA’s), that is the only time either statute
has been invoked to impose tariffs. A single time, and one never tested in this Court. . . . That is pretty
strong evidence the President here seeks to “deploy an old statute” in a novel way. West Virginia
(Gorsuch, J., concurring).

Second, how has the executive branch interpreted IEEPA in the past? The dissent says Presidents have
long understood IEEPA to permit them to impose tariffs. But for support, the dissent again relies on
isolated evidence about other statutes. It points to the monetary exactions President Ford ordered under
the Trade Expansion Act of 1962. And, once more, it points to President Nixon’s invocation of TWEA
to support his 1971 tariffs during lower court proceedings . . .. Whatever one makes of this history, it
hardly reveals the kind of contemporaneous and consistent executive interpretation that might advance
the dissent’s cause. To the contrary, the fact that no President until now has invoked IEEPA to impose a
duty—even one percent on one product from one country—is telling.

8 FN3: Notably, past critics of the major questions doctrine have not hesitated to apply many of these clear-statement rules.
Nor have they hesitated to adopt and apply other clear-statement rules with far less grounding in the Constitution than the
major questions doctrine.
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Third, is there a “mismatch” between the action the executive official seeks to take and his expertise?
On this one, I agree with the dissent. If tariffs fall in any executive official’s “wheelhouse” (and not
Congress’s), it’s the President’s.

Fourth, is the President “relying on oblique, elliptical, or cryptic language™? The dissent says no because
“[t]his case does not involve elephants in mouse-holes.” Put another way, the dissent insists, the
provisions of IEEPA before us are not “ancillary” ones, but are designed to convey significant powers..
It’s a fair enough point as far as it goes. But our cases ask not just whether a provision is a “mousehole”
or “ancillary.” They also caution against reading extraordinary powers into “broad or general” statutory
language. Indeed, and as we have seen, many of our major questions cases have found broad or general
terms in significant statutes insufficient to support a claim to an extraordinary or unusual power. And
here, the word “regulate” is broad as can be. So broad that it could be read to “captur[e] much of what a
government does.”

As I see it, then, three of the four clues the dissent relies on cut against it. It is important to add, as well,
that as helpful as these clues can be in helping courts spot when a claimed power is not supported by
clear statutory authority, they do not represent some exhaustive checklist, nor does satisfying one
guarantee a claim will succeed. So, for example, even if an asserted power is in the agency’s
“wheelhouse,” we might rule (and have ruled) against the agency if the power is “unheralded” because
the statute has stood for decades without being interpreted to convey the power claimed.

Ultimately, the central question in any major questions case remains whether the executive branch’s
claim to an extraordinary power is supported by clear statutory authority. And, as the principal opinion
explains at length, many additional clues beyond those the dissent addresses confirm that the President
cannot meet that standard in this case. These additional clues include the way the key statutory term
“regulate” is used elsewhere in the U. S. Code, how Congress has delegated tariff authority in the past,
and other neighboring language in IEEPA itself.

Contrary to the dissent’s charge, too, the principal opinion’s application of the major questions doctrine
today in no way amounts to a “magic-words test.” Of course, if IEEPA included terms like “tariff ” or
“duty,” that would have sufficed. But, to borrow a phrase from the dissent, “monetary exactions on
foreign imports” would have worked just as well. Same goes for “tax on imported goods.” Or any
similarly clear term or phrase. But IEEPA includes no such language, just a broad term that could cover
almost anything a government does. And requiring specific rather than general language is just how
clear-statement rules work.

B
If the President’s claim fails under our usual major questions test, the dissent says we should respond by
carving out an exception to it for cases (like this one) touching on “foreign affairs.”

On this score, I share a limited point of agreement with the dissent. Like the nondelegation doctrine, the
major questions doctrine protects Article I’s Vesting Clause and, for that reason, the doctrine does not
apply where the President is exercising only his own inherent Article II powers. Like the nondelegation
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doctrine, too, the major questions doctrine may speak with less force where the President and Congress
enjoy “overlap[ping] ... authority.” Gundy v. United States (2019) (Gorsuch, J., dissenting); see also C.
Bradley & J. Goldsmith, Foreign Affairs, Nondelegation, and the Major Questions Doctrine, 172 U. Pa.
L. Rev. 1743, 1747 (2004).

Doubtless, cases implicating overlapping powers can arise in the field of foreign affairs. The
Constitution, for example, vests in Congress the power to raise and regulate armies, but it also vests in
the President the commander-in-chief power. Similarly, Congress enjoys the power to regulate foreign
commerce, but the President has power to negotiate treaties and nominate ambassadors. The President
may even enjoy some “residual” powers pertaining to foreign affairs under Article II’s Vesting Clause
endowing him with the “executive Power.” Given all this, it is easy enough to imagine statutes and
disputes under them that implicate both congressional and presidential powers where we might have
reason to question whether the major questions doctrine applies with its usual force.

The problem for the dissent is that none of this is relevant here. Before us, the President concedes that he
does not enjoy independent Article II authority to impose tariffs in peacetime. Nor does the President
claim “‘concurrent’” constitutional authority to issue his tariffs. Ante (citing Tr. of Oral Arg. 70-71).
Instead, and to his credit, the President admits the power to authorize tariffs in peacetime is
constitutionally vested in “Congress alone.” Therefore, the President relies entirely on power derived
from Congress, and that means the major questions doctrine applies in the normal way.

(133

Because of this problem, the dissent must argue for a much broader “foreign affairs” qualification to the
major questions doctrine. . . .

This new exception to the major questions doctrine would have (enormous) consequences hard to
reconcile with the Constitution. Article I, §8, vests in Congress many powers that touch on “foreign
affairs.” Some of those powers were expected to be (and are) the “principal objects of federal
legislation.” The Federalist No. 53. They include not only the power to impose tariffs, cl. 1, but also the
power to establish uniform rules of naturalization, cl. 4, appropriate money for armies, cl. 12, and define
and punish offenses against the law of nations, cl. 10. Under the dissent’s view, all these legislative
powers and more could be passed wholesale to the executive branch in a few loose statutory terms, no
matter what domestic ramifications might follow. And, as we have seen, Congress would often find
these powers nearly impossible to retrieve. . . .

The dissent’s exception is so broad it’s hard not to wonder how it fits with some of our existing major
questions precedents. In West Virginia, the Court applied the major questions doctrine over a dissent
expressing concern that doing so would deny the EPA (and therefore the President) the power to respond
to “the most pressing environmental challenge of our time”—*“[c]limate chang[eA challenge, the dissent
continued, that threatened consequences global in scope, including “mass migration events[,] political
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crises, civil unrest, and even state failure.” Was West Virginia a “foreign affairs” case? How about our
major questions cases addressing efforts to combat the global pandemic that was COVID-19?° . .. .1

C
If its effort to secure a broad foreign affairs exception to the major questions doctrine won’t work, the
dissent hints at a more limited one specific to tariffs. Such an exception makes sense, the dissent says,
because “Presidents have long been granted substantial discretion over tariffs.” Indeed, the dissent
contends, this tradition traces “back to near the Founding.” If the dissent were right about that, one
might hesitate before accepting the President’s concession that this case does not implicate any inherent
Article II authority. But, at least as I read it, history offers the dissent little to work with.

Americans fought the Revolution in no small part because they believed that only their elected
representatives (not the King, not even Parliament) possessed authority to tax them. Declaration of
Independence 419. And, they believed, that held true not just for direct taxes like those in the Stamp Act,
but also for many duties on imports, like those found in the Sugar Act.

Americans later codified these beliefs in the Constitution. Under the Articles of Confederation, the
national government was laden with debt and enjoyed few ways to repay it. To address that problem, the
framers afforded the federal government new taxing powers in the Constitution. Art. I, §8, cl. 1. Many
thought these powers among “the most important” features of the new federal charter. The Federalist
No. 33. But, consistent with their view that only the people’s elected representatives could
constitutionally tax them, the framers gave Congress alone “access to the pockets of the people.” No. 48.
And to cement that role, the Constitution required that “All Bills for raising Revenue shall originate in
the House of Representatives,” the body most responsive to the people. Art. I, §7, cl. 1.

For much of the Nation’s history, this taxing power was essentially a tariff power. The framers even
considered (and eventually rejected) the possibility of giving the federal government the power to tax
only through tariffs. The Federalist No. 35. No surprise, then, that Congress’s first exercise of its taxing
power was a tariff law. And until the 20th century, tariffs “accounted for between 50 and 90 percent” of
the federal government’s revenue. . . .

An early debate over executive involvement in setting tariffs demonstrates just how strongly Congress
felt that tariffs were a legislative business. In December 1791, President Washington told Congress that
General St. Clair had been defeated in the Northwest Indian War, and the country would have to
increase the size of the army. That meant the government needed more money. In response, a resolution
was offered in the House of Representatives to solicit advice from the Secretary of the Treasury,
Alexander Hamilton, on the best way to raise the additional revenue—including through new tariffs.

® FN4: The dissent suggests that trying to identify when an independent Article 11 authority is in play would prove
“jurisprudentially chaotic.” But as the foregoing discussion illustrates, the dissent’s alternative “foreign affairs” test poses its
own challenges. And it seems to me only one is firmly rooted in the text of the Constitution.
10 FNS3: In places, the dissent also argues that the President’s inherent Article Il authority includes a wartime tariff power. But
this only highlights the dissent’s bind. Whatever the full scope of the President’s Article I war powers may be (and the briefs
before us reveal a healthy debate whether they include the power to impose tariffs), those powersare not implicated here.
IEEPA is not a wartime statute, nor does the President claim we are at war with the countries whose goods are subject to the
tariffs.
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Ultimately, Hamilton’s advice was sought, but only after a debate over the constitutionality of even
asking a member of the executive branch for advice on raising revenue.

To be sure, on later occasions Congress turned to the executive branch for more help still. But it usually
did so to address changing trade practices in foreign countries. . . .

Given this history, it’s no surprise that the dissent relies mostly on statutes and cases after 1890. But
even they do little to support its claim. . . .

Before us, the President insists he may use IEEPA to equalize foreign and domestic duties—or not. He
may use it to negotiate with foreign countries—or not. He may set tariffs at 1 percent or 1,000,000
percent. He may target one nation and one product or every nation and nearly every product. And he
may change his mind at any time for nearly any reason. At least as I see it, history dating “back to near
the Founding,” does not support the notion that Presidents have traditionally enjoyed so much power.
More nearly, history refutes it.!!

10Y
That leaves one final camp to consider. Justice Thomas suggests that Congress may hand over most of
its constitutionally vested powers to the President completely and forever. On his view, the only powers
Congress may not delegate are those that involve “rules setting the conditions for deprivations of life,
liberty, or property.” From this rule, it follows that Congress may give all its tariff powers to the
President because “[iJmporting is a matter of privilege.” And, as a result, this case does not implicate
”*” concerns at all.

I3

any “‘ “separation of powers

It’s a sweeping theory. One that would require us to reimagine much of our case law addressing Article
I’s Vesting Clause. And one that presents difficulties of its own.

1 e ¢¢ 9999

First, I do not see how Justice Thomas’s theory resolves al separation of powers””” concerns in this
case. Suppose for argument’s sake that Congress can delegate its tariff powers to the President as
completely as Justice Thomas suggests. Even then, the question remains whether Congress has given the
President the tariff authority he claims in this case—or whether the President is seeking to exploit
questionable statutory language to aggrandize his own power. . . .

Second, even when it comes to the nondelegation doctrine, Justice Thomas’s theory raises many
questions. I appreciate that the doctrine may apply with less force in certain areas, such as when
Congress legislates in a way that implicates one of the President’s inherent powers. But Justice Thomas
would go much further. On his telling, the doctrine applies only to Congress’s true legislative powers,

1 FN6: Beyond the major questions hurdle, the dissent faces another, related one: the nondelegation doctrine. There the
problems are just as acute. In recent decades, this Court has employed a relatively lax “intelligible principle” test to police
delegations. See FCC v. Consumers’ Research (2025); cf. Gundy v. United States (2019) (GORSUCH, J., dissenting)
(arguing for a more traditional test). But recognizing that even the intelligible principle test poses challenges for it, the dissent
contends for an even laxer test yet in cases involving “foreign affairs” and tariffs. It’s an effort that fails for reasons we have
just seen. Even if the nondelegation doctrine should apply differently when congressional legislation and executive actions
implicate inherent Article II powers, none of that means it should do so where (as here) the President derives whatever
authority he has only from Congress.
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which he says include only those powers addressing the deprivation of life, liberty, or property. As it
turns out, only a small subset of Congress’s enumerated powers in Article I, §8, fit that bill. Only those
few powers are exclusively vested in Congress and subject to review of any kind under the
nondelegation doctrine. All “other kinds of power[s]” enumerated in Article I, §8—including the powers
to borrow and spend money, declare war, and regulate foreign trade—are not truly legislative and may
be delegated at will. So Congress may hand them off to the President completely and he has no need to
worry about legal challenges under even this Court’s (relatively lax) nondelegation doctrine. No matter,
too, that Congress might find itself permanently unable to retrieve these powers.

But if all that’s true, what do we make of the Constitution’s text? Section 1 of Article I vests “[a]ll
legislative Powers herein granted” in Congress and no one else. Section 8 proceeds to list those powers
in detail and without differentiation. Neither provision speaks of some divide between true legislative
powers touching on “life, liberty, or property” that are permanently vested in Congress alone and “other
kinds of power[s]” that may be given away and possibly lost forever to the President.

What do we make, too, of what the founders said about Article I both before and after the Constitution’s
ratification? They regularly referred to powers in Article I, §8—even those that do not touch on life,
liberty, or property—as legislative in nature. At the Constitutional Convention, early drafts described the
powers to regulate “foreign” commerce, “raise armies,” “equip Fleets,” “coi[n] ... money,” and
“establish post-offices” as “legislative powers.” James Madison wrote to Congress in 1817 that “[t]he
legislative powers vested in Congress are specified and enumerated in the eighth section of the first
article of the Constitution.” Alexander Hamilton spoke similarly. . . . So did James Wilson. . . .

29 <6

What are we to do, too, with this Court’s nondelegation precedents, which have never turned on Justice
Thomas’s view of life, liberty, or property?

Third, even if a distinction between true legislative powers and “other kinds of power[s]” were proper, I
do not see why the tariff power would fall in the latter category and thus be something Congress could
delegate away wholesale, without scrutiny, and forever. Justice Thomas suggests all that is possible
because, at the founding, the tariff power was considered a “‘prerogative right’” of the British King.

That seems doubtful. Tariffs may have been among the King’s prerogative powers during the reign of
Edward I. But even before the year 1400, Parliament had achieved some “victory over the King in the
matter of imposing import duties.” And after the Glorious Revolution of 1688, as this Court has put it,
Parliament “secured supremacy in fiscal matters.” “By the time of the American Revolution, trade
regulation was thus a prime topic of legislative concern” in Britain. M. McConnell, The President Who
Would Not Be King 217 (2020) (emphasis added).

More importantly still, whatever the views in Britain may have been, American revolutionaries hardly
shared some universal conviction that all manner of tariffs were a matter of the King’s prerogative, or
even something Parliament, lacking colonial representatives, could freely impose on them. . . . And, of
course, it was duties on foreign tea that triggered the Boston Tea Party. JAre we really to believe that the
patriots that night in Boston Harbor considered the whole of the tariff power some kingly prerogative?
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As we have already seen, too, the growing American conviction that the peacetime tariff power is
legislative and belongs only to the people’s elected representatives was later reflected in both the
Constitution and early congressional practice. To that discussion, I would add just this. The Articles of
Confederation granted the Confederation Congress authority to make commercial treaties, but no
authority to restrain “the legislative power of the respective states” to impose “imposts and duties on
foreigners.” Art. IX. At the Constitutional Convention that followed, where the tariff power was
transferred to the federal government, delegates likewise referred to it as a “legislative power.” And,
during debates over the Jay Treaty, Hamilton explained that he held no doubt that regulating foreign
trade and raising money from it was a “legislative power,” if one that could be constrained by treaty.
Reflecting the same sentiment that helped fuel the Revolution, he asked: “[W]hat legislative power can
be more sacred?”

*

For those who think it important for the Nation to impose more tariffs, I understand that today’s decision
will be disappointing. All I can offer them is that most major decisions affecting the rights and
responsibilities of the American people (including the duty to pay taxes and tariffs) are funneled through
the legislative process for a reason. Yes, legislating can be hard and take time. And, yes, it can be
tempting to bypass Congress when some pressing problem arises. But the deliberative nature of the
legislative process was the whole point of its design. Through that process, the Nation can tap the
combined wisdom of the people’s elected representatives, not just that of one faction or man. There,
deliberation tempers impulse, and compromise hammers disagreements into workable solutions. And
because laws must earn such broad support to survive the legislative process, they tend to endure,
allowing ordinary people to plan their lives in ways they cannot when the rules shift from day to day. In
all, the legislative process helps ensure each of us has a stake in the laws that govern us and in the
Nation’s future. For some today, the weight of those virtues is apparent. For others, it may not seem so
obvious. But if history is any guide, the tables will turn and the day will come when those disappointed
by today’s result will appreciate the legislative process for the bulwark of liberty it is.

Justice Barrett, concurring.

As the principal opinion demonstrates, the most natural reading of the International Emergency
Economic Powers Act does not encompass the power to impose tariffs. I write only to address Justice
Gorsuch’s concurrence regarding the major questions doctrine.

To the extent that Justice Gorsuch attacks the view that “common sense” alone can explain all our major
questions decisions, he takes down a straw man. I have never espoused that view. Rather, as I explained
in my concurrence in Biden v. Nebraska (2023), the major questions doctrine “situates text in context”
and is therefore best understood as an ordinary application of textualism. Textualists—Ilike all those who
use language to communicate—do not interpret words in a vacuum. Instead, we use context, including
“[blackground legal conventions,” “common sense,” and “constitutional structure,” to ascertain a text’s
“most natural meaning.”

Part of this context, as I have explained, is Article I of the Constitution, which vests Congress with
“‘[a]ll legislative Powers.’” Obviously, the Constitution bears on the meaning of a statute enacted
pursuant to it. Because Article I grants all legislative powers to Congress, the reasonable interpreter
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would expect Congress “to make the big-time policy calls itself, rather than pawning them off to another
branch.” Nebraska (Barrett, J., concurring).!?

To the extent that Justice Gorsuch also thinks that background legal conventions and constitutional
structure inform the most natural reading of a statute, then we may not be very far apart. Our only
disagreement may be over the level of clarity required before a particular interpretation can be deemed
the most natural one. I understand Justice Gorsuch to require Congress always to speak precisely to any
major power that it intends to give away. As I have said before, I think that other, “less obvious” clues
can do the trick. I do not see any such clues here; in fact, as the Court explains, the clues we have point
in the opposite direction.

At times, though, Justice Gorsuch suggests that the purpose of the major questions doctrine is something
other than to ascertain the most natural reading of a statute. . . . But if the Constitution permits Congress
to give the Executive a particular power, who are we to get in the way? Does the Judiciary really protect
the Constitution by impeding the constitutional action of another branch? If Justice Gorsuch thinks that
we should forgo the most natural reading of a statute because it is preferable for Congress, rather than
the President, to make big decisions, that way lies “a lot of trouble” for the textualist. A. Scalia, A
Matter of Interpretation 28 (1997) (Scalia).

Strong-form substantive canons—canons instructing a judge to adopt “an inferior-but-tenable
reading”—veer beyond interpretation and into policymaking. Nebraska (Barrett, J., concurring). And
while the policy may be desirable or even constitutionally inspired, judges should hesitate to impose
disciplining rules on Congress.

Granted, strong-form canons exist elsewhere in the law.. I do not propose to abandon these canons, nor
have I taken the position that adopting them necessarily exceeds the judicial power. But I am skeptical
about adding new ones to the mix. And while the major questions doctrine has an impressive pedigree as
an interpretive principle, this Court has not (yet, anyway) embraced it as a strong-form rule that imposes
a “ “clarity tax’ ” on Congress.

Justice Gorsuch seems to disagree, pointing to a few late 19th- and early 20th-century cases. See ante, at
12—14 (concurring opinion). But these cases, like our modern ones, are consistent with my context-based
approach: They focus on ascertaining, not shaping, what the statute in dispute communicates. I would
not treat this evidence as precedent for a judicial flex. Justice Gorsuch proposes to do something new.
The innovation is in significant tension with textualism, so I do not support the project.

Justice Kagan, with whom Justice Sotomayor and Justice Jackson join, concurring in part and
concurring in the judgment.

12 FN1: Contrary to JUSTICE GORSUCH’s suggestion, this approach to the major questions doctrine does not risk
“conflating unenacted legislative intent with the law.” Rather, like textualism more generally, it looks for “a sort of
‘objectified’ intent—the intent that a reasonable person would gather from the text of the law, placed alongside the remainder
of the corpus juris,” including the Constitution. A. Scalia, A Matter of Interpretation 17 (1997).
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The Court holds today that the International Emergency Economic Powers Act (IEEPA) does not
authorize the President to impose tariffs. I agree with that conclusion, as I do with the bulk of the
principal opinion’s reasoning. But because I think the ordinary tools of statutory interpretation amply
support today’s result, I do not join the part of that opinion invoking the so-called major-questions
doctrine. . . .

I objected, in the principal cases cited, to the demand for a special brand of legislative clarity. See West
Virginia (Kagan, J., dissenting); Nebraska (Kagan, J., dissenting). In my view, the Court used its clear-
authorization rule in those cases to negate expansive delegations Congress had approved. I explained
there that the proper way to interpret a delegation provision is through the standard rules of statutory
construction. That means, most concisely stated, reading text in context. More expansively put, it means
examining a delegation provision’s language, assessing that provision’s place in the broader statutory
scheme, and applying a “modicum of common sense” about how Congress typically delegates. The last
of those inquiries includes consideration of whether Congress ever has before, or likely would, delegate
the power the Executive asserts—a matter also of import in applying the major-questions doctrine. In the
past, though, I have thought that the Court used that doctrine to override—rather than help discover—
the best reading of delegation statutes.

This case presents more nearly the opposite situation: The use of a clear-statement rule here is
unnecessary because ordinary principles of statutory interpretation lead to the same result.!3 It is not just
that the Government’s arguments fail to satisfy an especially strict test; it is that they fail to satisfy the
normal one. Even without a clear-statement rule in the picture, the conclusion follows: IEEPA does not
authorize the President to impose tariffs. And indeed, the principal opinion’s reasoning well explains
why. The rest of this opinion draws on that analysis (I hope without too much rehashing) to demonstrate
what I view as the fundamental point: Usual text-in-context interpretation dooms the tariffs the President
has imposed. The crucial provision of IEEPA, when viewed in light of the broader statutory scheme and
with a practical awareness of how Congress delegates tariff authority, does not give the President the
power he wants. . . .

Nor has any President until now understood IEEPA to authorize imposing tariffs. Between 1977 (when
IEEPA was enacted) and 2024, eight Presidents had the chance to make use of IEEPA’s delegation of
power. And all chose the same course. They invoked the statute’s “regulate importation” provision for a
variety of non-tariff purposes. But they looked elsewhere—to Title 19’s provisions—for tariff authority.
In other words, each President read the statutes as Congress wrote them, with IEEPA enabling him to
regulate imports and Title 19 enabling him—in confined situations—to tax those foreign goods. None,
as far as anyone has suggested, even considered doing otherwise.

13 FN1: JUSTICE GORSUCH claims not to understand this statement, insisting that I now must be applying the major-
questions doctrine, and his own version of it to boot. Given how strong his apparent desire for converts, I almost regret to
inform him that I am not one. But that is the fact of the matter. I proceed in this case just as I did in West Virginia and
Nebraska: I consider a delegation provision’s language, broaden the scope to take in the statutory setting, and apply some
common sense about how Congressnormally delegates. Contrary to JUSTICE GORSUCH’s suggestion, that conventional
method of interpretation will not always favor (or always disfavor) executive officials, given the variety of delegation
schemes Congress adopts. I’ll let JUSTICE GORSUCH relitigate on his own our old debates about other statutes, unrelated
to the one before us. What matters here is only that IEEPA’s delegation refutes the Executive’s assertion of authority to levy
tariffs, without any help from the major-questions doctrine.
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For all those reasons, straight-up statutory construction resolves this case for me; I need no major-
questions thumb on the interpretive scales. IEEPA gives the President significant authority over
transactions involving foreign property, including the importation of goods. But in that generous
delegation, one power is conspicuously missing. Nothing in IEEPA’s text, nor anything in its context,
enables the President to unilaterally impose tariffs. And needless to say, without statutory authority, the
President’s tariffs cannot stand.

Justice Jackson, concurring in part and concurring in the judgment.

I agree with the Court’s conclusion that the International Emergency Economic Powers Act (IEEPA)
does not provide the President with the power to tariff. Three of my colleagues have reached this result
via the major questions doctrine—a framing that asks, in essence, whether Congress “would /ikely have
intended” to delegate the authority to tariff to the President through IEEPA. West Virginia v. EPA
(2022) (emphasis added). While probing Congress’s intent is the right inquiry, my colleagues speculate
needlessly. In my view, the Court can, and should, consult a statute’s legislative history to determine
what Congress actually intended the statute to do. . . .

With this evidence of Congress’s objective, interpreting the text of IEEPA becomes an easy task. Each
of the listed verbs—*“investigate, block during the pendency of an investigation, regulate, direct and
compel, nullify, void, prevent or prohibit”—provides a means by which the President can freeze or
control foreign property transactions. Tariffs are different in kind. They are a tax on imports; a means of
generating revenue from transactions between private parties. Because tariffs are not a means by which
the President can freeze or control foreign assets, interpreting IEEPA to authorize tariffs would require
the Court to override Congress’s expressed purpose for including the “regulate ... importation” language
in the statute.

* sk ok

Like The Chief Justice’s opinion, the principal dissent declines the help of legislative history. The
dissent concludes that IEEPA and TWEA are “best understood” as authorizing tariffs, and that any other
interpretation would “not make much sense.” But why would it matter which interpretation we think is
“best” when Congress has already told us? The legislative history here plainly establishes that Congress
understood and intended IEEPA and TWEA to authorize a wholly different type of power: the power to
freeze foreign-owned property. And the proper role of the Court is to give effect to Congress’s intent,
not our own instincts. See United States v. American Trucking Assns., Inc.542 (1940).

In short, in these cases, the legislative history provides helpful evidence of “what Congress was trying to
do” in IEEPA. Given that evidence, we need not speculate or, worse, step into Congress’s shoes and
formulate our own views about what powers would be best to delegate to the President for use during an
emergency. When Congress tells us why it has included certain language in a statute, the limited role of
the courts in our democratic system of government—as interpreters, not lawmakers—demands that we
give effect to the will of the people.

Justice Thomas, dissenting.
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I join Justice Kavanaugh’s principal dissent in full. As he explains, the Court’s decision today cannot be
justified as a matter of statutory interpretation. Congress authorized the President to “regulate . . .
importation.” Throughout American history, the authority to “regulate importation” has been understood
to include the authority to impose duties on imports. (Kavanaugh, J., dissenting). The meaning of that
phrase was beyond doubt by the time that Congress enacted this statute, shortly after President Nixon’s
highly publicized duties on imports were upheld based on identical language. The statute that the
President relied on therefore authorized him to impose the duties on imports at issue in these cases.
Justice Kavanaugh makes clear that the Court errs in concluding otherwise.

I write separately to explain why the statute at issue here is consistent with the separation of powers as
an original matter. The Constitution’s separation of powers forbids Congress from delegating core
legislative power to the President. This principle, known as the nondelegation doctrine, is rooted in the
Constitution’s Legislative Vesting Clause and Due Process Clause. Art. I, §1; Amdt. 5. Both Clauses
forbid Congress from delegating core legislative power, which is the power to make substantive rules
setting the conditions for deprivations of life, liberty, or property. Neither Clause prohibits Congress
from delegating other kinds of power. Because the Constitution assigns Congress many powers that do
not implicate the nondelegation doctrine, Congress may delegate the exercise of many powers to the
President. Congress has done so repeatedly since the founding, with this Court’s blessing.

The power to impose duties on imports can be delegated.!* At the founding, that power was regarded as
one of many powers over foreign commerce that could be delegated to the President. Power over foreign
commerce was not within the core legislative power, and engaging in foreign commerce was regarded as
a privilege rather than a right. Early Congresses often delegated to the President power to regulate
foreign commerce, including through duties on imports. As I suggested over a decade ago, the
nondelegation doctrine does not apply to “a delegation of power to make rules governing private
conduct in the area of foreign trade,” including rules imposing duties on imports. Department of
Transportation v. Association of American Railroads (2015) (opinion concurring in judgment).
Therefore, to the extent that the Court relies on “‘separation of powers principles’” to rule against the
President at 8 (opinion of Roberts, C. J.), it is mistaken.

I
The nondelegation doctrine is rooted in both the Legislative Vesting Clause and the Due Process Clause.
The doctrine ensures that “[t]he Legislative [Branch] cannot transfer the Power of Making Laws to any
other hands.” J. Locke, Two Treatises of Government (Locke) (emphasis deleted). Importantly,
however, the nondelegation doctrine applies only to Congress’s core legislative power, not to all of its
powers.

A

4 FN1: I refer to charges on imported goods as “duties,” not “tariffs” or*“taxes.” When the government charged money for
importing goods, thatcharge was historically called a custom or impost, each of which was a kind of “duty.” The word “tariff
” primarily referred to the schedule or table listing such duties, not the duties themselves. The word “tax,” although
sometimes used loosely to refer to all kinds of monetary charges, more often “exclude[d]” duties on imports. R. Natelson,
What the Constitution Means by “Duties, Imposts, and Excises "—and “Taxes” (Direct or Otherwise), 66 Case W. Res. L.
Rev. 297, 306 (2015). . ..
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The Legislative Vesting Clause grants Congress alone the federal legislative power. It requires that “[a]ll
legislative Powers” granted to the Federal Government “shall be vested in a Congress of the United
States.” Art. I, §1. It follows that those federal legislative powers cannot be exercised by anyone else,
including the President. See Association of American Railroads 74 (opinion of Thomas, J.).

“Legislative power” for purposes of the Vesting Clause means the power to make substantive rules
setting the conditions for deprivations of life, liberty, or property. I have described this power as the
“core legislative power” to distinguish it from other powers that the Constitution grants Congress. Core
legislative power includes only the power to make “law” in the “Blackstonian sense of generally
applicable rules of private conduct,” the violation of which results in the deprivation of “core private
rights.” These core private rights are the natural rights to life, liberty, and property. See 1 W.
Blackstone, Commentaries on the Laws of England (1765) (Blackstone).

The nondelegation doctrine is also rooted in the Due Process Clause. That Clause prohibits the Federal
Government from depriving any person of “life, liberty, or property, without due process of law.” Amdt.
5. The Founders modeled it on chapter 39 of the Magna Carta, which prohibited the deprivation of a free
man’s private rights “except by the lawful judgment of his peers and by the law of the land.”By the
founding, the Magna Carta was understood to mean that “no subject would be deprived of a private
right—that is, a right of life, liberty, or property—except in accordance with ‘the law of the land,” which
consisted only of statutory and common law.” Association of American Railroads (opinion of Thomas,
J.) (citing N. Chapman & M. McConnell, Due Process as Separation of Powers, 121 Yale L. J. 1672,
1688 (2012)).

A rule made by someone other than the legislature, such as the King, was not “‘the law of the land.’”
Association of American Railroads (opinion of Thomas, J.). Chief Justice Coke famously held invalid
the King’s proclamation prohibiting new buildings in London because the King could not “create any
offence” “without Parliament.” When the Founders transplanted the same principle into the Due Process
Clause, they ensured that when the government wanted to deprive people of the familiar core private
rights of “life, liberty, and property,” it could not do so “on the basis of a rule (or a will) not enacted by
the legislature.”

B
Neither the Legislative Vesting Clause nor the Due Process Clause forbids Congress from delegating its
other powers. As this Court put it two centuries ago, although Congress cannot delegate powers that are
“strictly and exclusively legislative,” it can “certainly delegate” others. Wayman v. Southard (1825)
(opinion for the Court by Marshall, C. J.).

Many of Congress’s powers fall within the core legislative power subject to the nondelegation doctrine.
For example, the Constitution gives Congress the power to regulate commerce among the States. Art. I,
§8, cl. 3. Congress can thus make substantive rules for interstate trade—such as by restricting drug
shipments across state lines—punishable with fines or imprisonment. Cf. Gonzales v. Raich (2005)
(Thomas, J., dissenting). Likewise, the Constitution gives Congress many other powers that implicate
life, liberty, and property, including the power to provide for the punishment of counterfeiting, Art. I,
§8, cl. 6; the power to provide for the punishment of treason, Art. III, §3, cl. 2; and the power to impose
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internal taxes, Art. I, §8, cl. 1; Amdt. 16. These powers cannot be delegated, as I have repeatedly
explained. They cannot be delegated even if Congress delegates them unambiguously.

Congress also has many powers that are not subject to the nondelegation doctrine. “We now think of the
powers listed in Article I, Section 8 as quintessentially legislative powers, but many of them were actual,
former, or asserted powers of the Crown, which the drafters decided to allocate to the legislative
branch.” M. McConnell, The President Who Would Not Be King (2020) (McConnell); accord,
Zivotofsky v. Kerry (2015) (Thomas, J., concurring in judgment in part and dissenting in part). These
include the powers to raise and support armies, to fix the standards of weights and measures, to grant
copyrights, to dispose of federal property, and, as discussed below, to regulate foreign commerce. Art. I,
§8; Art. IV, §3. None of these powers involves setting the rules for the deprivation of core private rights.
Blackstone called them “prerogative” powers, and sometimes “executive.” By one count, 13 of the 29
powers given to Congress in Article I were powers that “Blackstone described as ‘executive’ powers.”

For most of American history, the nondelegation doctrine was understood not to apply to these powers.
Contra (Gorsuch, J., concurring). “The early congresses felt free to delegate certain powers to President
Washington in broad terms.” McConnell 333. Thus, the Constitution gives Congress the power to
support armies, Art. [, §8, cl. 12, but Congress in 1789 delegated to the President the power to establish
regulations for benefits to veterans wounded in the Revolutionary War. The Constitution gives Congress
the power to grant patents, Art. I, §8, cl. 8, but Congress in 1790 delegated to executive officials the
power to grant patents in their discretion. The Constitution gives Congress the power to borrow money,
Art. 1, §8, cl. 2, but Congress in 1790 delegated to the President the power to borrow up to $12 million
on behalf of the United States in his discretion. The Constitution gives Congress the power to raise
armies, Art. I, §8, cl. 12, but Congress in 1791 delegated to the President the power to raise an army of
2,000 troops in his discretion. And, as I explain further below, the Constitution gives Congress the
power to regulate foreign commerce, Art. I, §8, cl. 3, but early Congresses often delegated to the
President the power to regulate foreign commerce.

These early delegations had one thing in common: They did not implicate the Legislative Vesting
Clause or the Due Process Clause. “None of these statutes disturbed natural rights or intruded into the
core of the legislative power.” McConnell 333; cf. A. Bamzai, Comment, Delegation and Interpretive
Discretion: Gundy, Kisor, and the Formation and Future of Administrative Law, 133 Harv. L. Rev. 164,
178 (2019). They therefore did not violate the nondelegation doctrine.

The Constitutional Convention seemed to agree with this understanding of delegation. Contra (Gorsuch,
J., concurring). James Madison proposed an amendment clarifying that the President had the power “‘to
execute such other powers’ as were “‘delegated by the national Legislature,”” so long as the delegated
powers were “““not Legislative nor Judiciary in their nature.””” Thus, in Madison’s view, some of
Congress’s powers were “not Legislative” and could be “delegated” to the President. Madison’s
proposal was rejected after others argued that it was unnecessary. /bid. Madison agreed that the purpose
of the proposed amendment was only to “prevent doubts and misconstructions.” Nobody disputed that

Madison stated the correct scope of the nondelegation doctrine. '3

29

15 FN2: Thus, although many used the word “legislative” in the broader sense to describe powers that should initially belong
to the legislature, ante (GORSUCH, J., concurring), the Founders likely understood the Legislative Vesting Clause to refer
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II
As a matter of original understanding, historical practice, and judicial precedent, the power to impose
duties on imports is not within the core legislative power. Congress can therefore delegate the exercise
of this power to the President.

A
Neither of the two constitutional foundations for the non-delegation doctrine forbids Congress from
delegating to the President the power to impose duties on imports.

1
The Legislative Vesting Clause provides no basis for applying the nondelegation doctrine to the power
to impose duties on imports.

“The ‘power over external affairs [is] in origin and essential character different from that over internal
affairs.” ” Haaland v. Brackeen (2023) (Thomas, J., dissenting) (quoting United States v. Curtiss-Wright
Export Corp. (1936)). Although internal affairs are governed by the domestic law of one sovereign,
external affairs implicate the relationship between sovereigns, which is subject to the law of nations. See
Locke; Blackstone; E. de Vattel, The Law of Nations (1852) (Vattel). External affairs, then, are not
susceptible to being “directed by antecedent, standing, positive Laws” made by one nation. When a
person goes abroad, he must resort to the political branches (and ultimately the military)—rather than
the judiciary—for protection, can indebt the executive to foreign nations for his personal misconduct,
and can trigger a foreign conflict.

The power to regulate external affairs was accordingly not viewed as within the core legislative power at
the founding. See Zivotofsky (opinion of Thomas, J.). Blackstone described powers over “intercourse
with foreign nations” as “prerogative” powers naturally belonging to the King. Locke agreed that this
power “must be lodged” with the “executive.” Zivotofsky (opinion of Thomas, J.) (citing Locke). Baron
de Montesquieu classified all powers “in respect to things dependent on the law of nations” as part of
“the executive power.” The “legislative” power, by contrast, “applied only within the realm.”

The power to regulate external affairs included power over foreign commerce. . . .The power to impose
duties on imports was a conventional method for governing foreign trade. It originated as a “prerogative
right” of the King.

more narrowly to “core legislative power,” Department of Transportation v. Association of American Railroads (2015)
(THOMAS, J., concurring in judgment). That understanding accorded with the views of separation-of-powers theorists of the
time, who distinguished the three core functions of government from the institutions that would exercise them in any given
polity. S. Prakash & M. Ramsey, Foreign Affairs and the Jeffersonian Executive, 89 Minn. L. Rev 1591, 1612—-1617 (2005);
see B. de Montesquieu, The Spirit of Laws. For nondelegation purposes, therefore, “[t]he key is to distinguish between
strictly legislative authority—the power to make rules binding on persons or property within the nation—and other powers
assigned to Congress.” McConnell 327.
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The Due Process Clause likewise provides no basis for applying the nondelegation doctrine to the power
to impose duties on imports. The Due Process Clause protects “rights,” not “privileges.” Gutierrez v.
Saenz (2025) (Thomas, J., dissenting). Importing is a matter of privilege.

The government can charge money for privileges without depriving a person of property for due-process
purposes. The government charges people money every day for a wide range of activities, such as to
enter a government park, mail an envelope, apply for a copyright, or file a lawsuit. Because a person has
no core private right to engage in these activities, the government is not subject to due-process restraints
in setting such charges. The due-process question is not whether a government action “‘raise[s]

299

revenue,”” ante (majority opinion), but whether it implicates core private rights. . . .

A person had no core private right to import goods at the founding. On the Founders’ understanding,
statutes allowing “importation of goods from abroad were thought to create mere privileges rather than
core private rights.” Foreign commerce was governed by the law of nations, which is a law of
“sovereigns,” not of “private individuals.” Vattel . . .. Because “no one had a vested right to import”
any “goods from abroad,” the imposition of “tariffs” as a condition for importing those goods did not
implicate the Due Process Clause any more than when the government charges money for other
privileges.

* sk ok

The power to impose duties on imports thus does not implicate either of the constitutional foundations
for the non-delegation doctrine. Hence, even the strongest critics of delegation, myself included, have
recognized that regulations of foreign commerce might not be subject to ordinary non-delegation
limitations. See FCC v. Consumers’ Research (2025) (Gorsuch, J., dissenting) (“[I]t may be ... that
tariffs and domestic taxes present different contexts when it comes to the problem of delegation”);
accord, Association of American Railroads (opinion of Thomas, J.). So long as Congress complies with
other constitutional limitations, it can delegate this power.

B
Historical practice and precedent confirm that Congress can delegate the power to impose duties on
imports.

1
Since the 1790s, Congress has consistently delegated to the President power over foreign commerce,
including the power to impose duties on imports. “‘Practically every volume of the United States
Statutes’ contains broad delegations to the President in the area of foreign commerce. /d. (quoting
Curtiss-Wright Export Corp.). . . .

2
This Court has consistently upheld Congress’s delegation of power over foreign commerce, including
the power to impose duties on imports.

The Court has long conveyed to Congress that it may “invest the President with large discretion in
matters arising out of the execution of statutes relating to trade and commerce with other nations.”
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Marshall Field & Co. v. Clark (1892). Since shortly after the founding, the Court has rejected
challenges to delegations of power over foreign commerce. Even when a “challenged delegation, if it
were confined to internal affairs, would be invalid,” the Court has upheld the delegation. Curtiss-Wright
Export Corp.. There is a “fundamental” difference, the Court has explained, between “foreign or
external affairs” and “domestic or internal affairs.” . . ..

When Congress has delegated to the President the power to impose duties on imports, this Court has
upheld those delegations. . . .

Although these cases involved duties on imports, the Court nowhere suggested that a different

nondelegation rule applied because the duty was a “tax” or “raise[d] revenue.”.!

I
Congress’s delegation here was constitutional. The statute at issue in these cases, the International
Emergency Economic Powers Act, delegates to the President a wide range of powers over foreign
commerce. IEEPA gives the President, on conditions satisfied here, the power to “regulate” foreign
commerce, including “importation” of foreign property.

IEEPA’s delegation of power to impose duties on imports complies with the nondelegation doctrine.
Congress delegated to the President a version of the same power that it has delegated to him in many
statutes since the early days of the Republic. Congress limited that delegation to foreign commerce. In
delegating the power to impose duties on imports, it gave the President no core legislative power to
make substantive rules setting the conditions for deprivations of life, liberty, or property. Its delegation
therefore complied with the constitutional separation of powers and is consistent with centuries of
practice and precedent. It did not need to exercise that power itself and did not need to delegate it
“unambiguously”—even though, as Justice Kavanaugh explains, it did.

The principal opinion bases its decision on the major questions doctrine. Ante, at 7-13 (opinion of
Roberts, C. J.). In some cases, the Court has used the major questions doctrine as a canon of statutory
interpretation because delegations of major powers are unlikely to be subtle. Whitman; Biden v.
Nebraska, (2023). In other cases, the Court has used it to avoid what would have been originally
understood as an unconstitutional delegation of legislative power. West Virginia v. EPA (2022). In
today’s cases, neither the statutory text nor the Constitution provide a basis for ruling against the
President. I respectfully dissent.

Justice Kavanaugh, with whom Justice Thomas and Justice Alito join, dissenting.

Acting pursuant to his statutory authority to “regulate ... importation” under the 1977 International
Emergency Economic Powers Act, or IEEPA, the President has imposed tariffs on imports of foreign
goods from various countries. The tariffs have generated vigorous policy debates. Those policy debates
are not for the Federal Judiciary to resolve. Rather, the Judiciary’s more limited role is to neutrally
interpret and apply the law. The sole legal question here is whether, under IEEPA, tariffs are a means to

16 FN7: In fact, less than a year ago, the Court explicitly rejected “a specialnondelegation rule for revenue-raising
legislation.” FCC v. Consumers’ Research (2025).
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“regulate . . . importation.” Statutory text, history, and precedent demonstrate that the answer is clearly
yes: Like quotas and embargoes, tariffs are a traditional and common tool to regulate importation.

Since early in U. S. history, Congress has regularly authorized the President to impose tariffs on imports
of foreign goods. Presidents have often used that authority to obtain leverage with foreign nations, help
American manufacturers and workers compete on a more level playing field, and generate revenue for
the United States. Numerous laws such as the Trade Expansion Act of 1962 and the Trade Act of 1974
continue to authorize the President to place tariffs on foreign imports in a variety of circumstances, and
Presidents have often done so. In recent years, Presidents George W. Bush, Obama, and Biden have all
imposed tariffs on foreign imports under those statutory authorities.

President Trump has similarly imposed tariffs, and has done so here under IEEPA. During declared
national emergencies, IEEPA broadly authorizes the President to regulate international economic
transactions. Most relevant for this case, during those national emergencies, IEEPA grants the President
the power to “regulate . . . importation” of foreign goods.

In early 2025, President Trump declared two national emergencies pursuant to the National Emergencies
Act. One emergency concerned drug trafficking into the United States. The other emergency involved
trade imbalances with foreign nations that have harmed American manufacturers and workers.

To help address those emergencies, the President drew upon his authority in IEEPA to “regulate . . .
importation,” and he imposed tariffs on imports from various countries.

The plaintiffs argue and the Court concludes that the President lacks authority under IEEPA to impose
tariffs. I disagree. . . . I would conclude that the President’s power under IEEPA to “regulate ...
importation” encompasses tariffs. As a matter of ordinary meaning, including dictionary definitions and
historical usage, the broad power to “regulate ... importation” includes the traditional and common
means to do so—in particular, quotas, embargoes, and tariffs.

History and precedent confirm that conclusion. In 1971, President Nixon imposed 10 percent tariffs on
almost all foreign imports. He levied the tariffs under IEEPA’s predecessor statute, the Trading with the
Enemy Act, which similarly authorized the President to “regulate ... importation.” The Nixon tariffs
were upheld in court.

Moreover, in 1976, a year before IEEPA was enacted, this Court unanimously ruled that a similarly
worded statute authorizing the President to “adjust the imports” permitted President Ford to impose

monetary exactions on foreign oil imports. See Federal Energy Administration v. Algonquin SNG, Inc.
(1976) (Algonquin).

For both the Nixon tariffs and the Ford tariffs upheld by this Court in Algonquin, the relevant statutory
provisions did not specifically refer to “tariffs” or “duties,” but instead more broadly authorized the
President to “regulate ... importation” or to “adjust the imports.” Therefore, when IEEPA was enacted in
1977 in the wake of the Nixon and Ford tariffs and the Algonquin decision, Congress and the public
plainly would have understood that the power to “regulate . . . importation” included tariffs. If Congress
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wanted to exclude tariffs from IEEPA, it surely would not have enacted the same broad “regulate ...
importation” language that had just been used to justify major American tariffs on foreign imports.

Importantly, IEEPA’s authorization for the President to impose tariffs did not grant the President any
new substantive power. Since the Founding, numerous statutes have authorized—and still do
authorize—the President to impose tariffs and other foreign import restrictions. IEEPA merely allows
the President to impose tariffs somewhat more efficiently to deal with foreign threats during national
emergencies.

Context and common sense buttress that interpretation of IEEPA. The plaintiffs and the Court
acknowledge that IEEPA authorizes the President to impose quotas or embargoes on foreign imports—
meaning that a President could completely block some or all imports. But they say that IEEPA does not
authorize the President to employ the lesser power of tariffs, which simply condition imports on a
payment. As they interpret the statute, the President could, for example, block all imports from China
but cannot order even a $1 tariff on goods imported from China.

That approach does not make much sense. Properly read, IEEPA does not draw such an odd distinction
between quotas and embargoes on the one hand and tariffs on the other. Rather, it empowers the
President to regulate imports during national emergencies with the tools Presidents have traditionally
and commonly used, including quotas, embargoes, and tariffs.

The Court today nonetheless concludes otherwise and holds that IEEPA does not authorize the President
to impose tariffs to deal with the declared drug trafficking and trade deficit emergencies. But the Court’s
decision is splintered. In today’s six-Justice majority, three Justices (Justice Sotomayor, Justice Kagan,
and Justice Jackson) interpret IEEPA not to authorize tariffs as a matter of ordinary statutory
interpretation. I disagree for the reasons noted above and elaborated on at length in this opinion.

Three other Justices (The Chief Justice, Justice Gorsuch, and Justice Barrett) lean on the major questions
canon of statutory interpretation to resolve this case. That important canon requires “clear congressional
authorization” for an executive action of major economic and political significance, particularly when
the Executive exercises an “unheralded” power. West Virginia v. EPA (2022).

In my view, as I will explain, the major questions canon does not control here for two alternative and
independent reasons.

First, the statutory text, history, and precedent constitute “clear congressional authorization” for the
President to impose tariffs under IEEPA. In particular, throughout American history, Presidents have
commonly imposed tariffs as a means to “regulate ... importation.” So tariffs were not an “unheralded”
power when Congress enacted IEEPA in 1977 and authorized the President to “regulate ... importation”
of foreign goods. Therefore, the major questions doctrine is satisfied here. Cf. Biden v. Missouri (2022).

Second, in any event, the Court has never before applied the major questions doctrine in the foreign
affairs context, including foreign trade. Rather, as Justice Robert Jackson summarized and remains true,
this Court has always recognized the “‘unwisdom of requiring Congress in this field of governmental
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power to lay down narrowly definite standards by which the President is to be governed.” ” Youngstown
Sheet & Tube Co. v. Sawyer (1952) (concurring opinion) (quoting United States v. Curtiss-Wright
Export Corp. (1936)). In foreign affairs cases, courts read the statute as written and do not employ the
major questions doctrine as a thumb on the scale against the President.

Although I firmly disagree with the Court’s holding today, the decision might not substantially constrain
a President’s ability to order tariffs going forward. That is because numerous other federal statutes
authorize the President to impose tariffs and might justify most (if not all) of the tariffs at issue in this
case—albeit perhaps with a few additional procedural steps that IEEPA, as an emergency statute, does
not require. Those statutes include, for example, the Trade Expansion Act of 1962; the Trade Act of
1974; and the Tariff Act of 1930. In essence, the Court today concludes that the President checked the
wrong statutory box by relying on IEEPA rather than another statute to impose these tariffs.

In the meantime, however, the interim effects of the Court’s decision could be substantial. The United
States may be required to refund billions of dollars to importers who paid the IEEPA tariffs, even though
some importers may have already passed on costs to consumers or others. As was acknowledged at oral
argument, the refund process is likely to be a “mess.” In addition, according to the Government, the
IEEPA tariffs have helped facilitate trade deals worth trillions of dollars—including with foreign nations
from China to the United Kingdom to Japan, and more. The Court’s decision could generate uncertainty
regarding those trade arrangements.

In any event, the only issue before the Court today is one of law. In light of the statutory text,
longstanding historical practice, and relevant Supreme Court precedents, I would conclude that IEEPA
authorizes the President to “regulate ... importation” by imposing tariffs on foreign imports during
declared national emergencies. I therefore respectfully dissent.!”

|
Before turning to the specifics of IEEPA’s text, history, and precedent, I briefly review several
fundamental constitutional principles about the roles of the three branches of the U. S. Government with
respect to this case.

First, the plaintiffs and their amici, echoed by the Court, rhetorically emphasize that Article I, Section 8,
of the Constitution assigns Congress, not the President, authority over tariffs. That rhetoric is a red
herring in this case because no one disputes the point. Everyone, including the President, agrees that
Congress possesses constitutional authority over tariffs.

The important principle here, as everyone also acknowledges, is that Congress may in turn authorize the
President to impose tariffs. Indeed, since the beginning of the Republic, Congress has regularly
empowered the President to order tariffs and other foreign import restrictions under various
circumstances. As noted above, many current federal laws continue to grant the President expansive
tariff authority . . . . Neither the plaintiffs nor the Court has suggested that the numerous laws granting
tariff power to the President violate the Constitution’s separation of powers.

17 FN1: In this dissent, when I refer to “THE CHIEF JUSTICE’s opinion,” I am referring to the parts of THE CHIEF
JUSTICE’s opinion that speak for only three Justices—namely, Parts II-A—2 and III.
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Second, and relatedly, the President does not claim unilateral authority to impose IEEPA tariffs without
congressional authorization or over a congressional prohibition. On the contrary, the President’s
argument recognizes that, in exercising his statutory tariff power under IEEPA, he must act within the
scope of Congress’s authorizations and abide by Congress’s limitations. And the Executive has further
acknowledged that the Judiciary maintains the final word in justiciable cases on whether Congress has
authorized the President to impose those tariffs under IEEPA. See Trump v. CASA, Inc. (2025); cf.
Marbury v. Madison (1803).

The President here contends only that Congress, by enacting IEEPA in 1977, authorized the President to
impose tariffs on foreign imports in declared national emergencies. To use the familiar vernacular of
Justice Robert Jackson in Youngstown, the President argues that this case falls into category one, where
the President is acting “pursuant to an express or implied authorization of Congress.” Youngstown Sheet
& Tube Co. v. Sawyer (1952) (concurring opinion). The President has not here asserted authority to
impose IEEPA tariffs in a peacetime emergency in a Youngstown category two or three scenario. /d., at
637-638.1%

Third, Congress possesses a variety of tools to limit the President’s tariffs—directly via new legislation
or, perhaps more readily, by not approving annual appropriations necessary for the Executive Branch to
continue to implement the tariffs.

Importantly, the House, the Senate, and the President annually approve most appropriations. As a result,
each House of Congress and the President independently possesses de facto veto power over particular
appropriations. . . .

In light of Congress’s appropriations authority and its other robust powers, it is not correct to suggest—
as The Chief Justice’s opinion today elliptically does—that two-thirds majorities of both Houses of
Congress would need to pass new legislation over a Presidential veto in order to limit these IEEPA
tariffs or, more generally, to restrict the President’s use of IEEPA to impose tariffs.

II
This case presents one straightforward question of statutory interpretation: Does Congress’s explicit
grant of authority in IEEPA for the President to “regulate ... importation” of foreign goods in declared
national emergencies authorize the President to impose tariffs? The answer is a clear yes.

A
In determining the ordinary meaning of “regulate . . . importation,” the meaning of the related phrase
“regulate commerce” is also instructive. That phrase has long been interpreted to encompass tariffs.
Since the Founding, the Constitution’s assignment to Congress of the broad power to “regulate” foreign
commerce has been understood to include tariffs on foreign imports. See Art. I, §8. As Chief Justice

18 FN2: Category two applies when “the President acts in absence of either a congressional grant or denial of authority.”
Youngstown (Jackson, J., concurring). Category three occurs when “the President takes measures incompatible with the
expressed or implied will of Congress.”
34
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Marshall explained, the “right to regulate commerce, even by the imposition of duties, was not
controverted.” Gibbons v. Ogden (1824) (emphasis added). So too Justice Story: The “power to regulate
commerce includes the power of laying duties to countervail the regulations and restrictions of foreign
nations.” J. Story, Commentaries on the Constitution of the United States (1833) (emphasis added). And
still more Story: To “lay duties” is a “common means of executing the power” to “regulate commerce.”
Id. (emphasis added). James Madison likewise stated that it cannot “be inferred” that the “power to
regulate trade does not involve a power to tax it.” Letter from J. Madison to J. Cabell, Sept. 18, 1828.

Marshall, Story, and Madison make for a formidable trio. And this Court has long echoed the Marshall-
Story-Madison understanding that tariffs “regulate” foreign commerce.!”

The plaintiffs and the Court today seize on the word “regulate” in isolation, and say that it does not
encompass the power to tariff. But the relevant statutory phrase is “regulate ... importation.” And we
must look to the meaning of the phrase as a whole, as our precedents dictate. As I have explained, since
the Founding, tariffs on foreign imports have been a common means of regulating foreign commerce,
including imports. Notably, under the Court’s reading of the word “regulate,” Marshall, Story, and
Madison all erred by concluding that the power to “regulate” foreign commerce includes the power to
impose tariffs on foreign imports. That seems dubious.

If the Federal Government’s constitutional power to “regulate” foreign commerce includes tariffs (as
this Court has repeatedly said), and if the power to “regulate ... importation” is the power to regulate
foreign commerce with respect to imports (as it plainly is), then IEEPA’s authorization for the President
to “regulate ... importation” clearly encompasses tariffs. Historical usage and that textual syllogism
further buttress the dictionary definitions and help establish that tariffs are a means to regulate
importation.

B
Perhaps even more significantly, when IEEPA was enacted in 1977, Congress and the public clearly
would have understood that the phrase “regulate ... importation” encompassed tariffs. We know as much
not only because of the dictionary definitions and the traditional understanding of tariffs as a tool to
regulate foreign imports. We also know as much because of tariffs imposed by two Presidents and
approved by federal courts, including the Supreme Court, in the years shortly before IEEPA’s 1977
enactment.

First, in 1971, President Nixon imposed 10 percent tariffs across the board on virtually all imports from
every country in the world. Presidential Proclamation Those tariffs were justified under IEEPA’s
predecessor statute, the Trading with the Enemy Act, or TWEA. Like IEEPA now, TWEA at that time
authorized the President to “regulate ... importation” during national emergencies, as well as wartime.
And like IEEPA now, TWEA did not specifically use the words “tariff ” or “duty.”

The Nixon tariffs did not fly below the radar. On the contrary, President Nixon announced the
worldwide 10 percent tariffs in a primetime address to the Nation on August 15, 1971. . ..

19 FN8: Importantly, those historical sources also fully demonstrate that the Foreign Commerce Clause, not just the Taxing
Clause, authorizes tariffs on foreign imports. See
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The Nixon tariffs applied to almost all imports of foreign goods into the United States. And the tariffs
had no time limit. . . .

In 1975, the Court of Customs and Patent Appeals, the predecessor to the Federal Circuit, upheld the
Nixon tariffs as a lawful exercise of the President’s authority to “regulate ... importation” under TWEA.
United States v. Yoshida Int’l, Inc. The losing plaintiffs did not seek further review in this Court.

Two years later in 1977, when Congress divided TWEA into two, Congress retained that same “regulate
... importation” language in both laws—in TWEA for wartime and in IEEPA for peacetime national
emergencies. . . .

The Nixon tariffs persuasively demonstrate that Members of Congress and the public would have
understood the phrase “regulate . . . importation” to include tariffs when IEEPA was enacted in 1977. If
Congress wanted to exclude tariffs from IEEPA’s scope, why would it enact the exact statutory language
from TWEA that had just been invoked by the President and interpreted by the courts to cover tariffs?
Neither the plaintiffs nor the Court today offers a good answer to that question. Understandably so,
because there is no good answer.

The Court tries to dodge the force of the Nixon tariffs by observing that one appeals court’s
interpretation of “regulate ... importation” to uphold President Nixon’s tariffs does not suffice to
describe that interpretation as “well-settled” when IEEPA was enacted in 1977. Fair enough. But that is
not the right question. The question is what Members of Congress and the public would have understood
“regulate ... importation” to mean when Congress enacted IEEPA in 1977. Given the significant and
well-known Nixon tariffs, it is entirely implausible to think that Congress’s 1977 re-enactment of the
phrase “regulate ... importation” in IEEPA was somehow meant or understood to exclude tariffs.2!2

Second, if one holds any lingering doubts about Congress’s and the public’s understanding of the power
to “regulate ... importation” as of 1977, a second episode shortly before IEEPA’s enactment should
answer them.

In 1975, President Ford imposed significant monetary exactions on foreign imports of oil. . . .

The Supreme Court decided the Ford tariffs case in 1976. The Court unanimously reversed the D. C.
Circuit and flatly rejected the plaintiffs’ arguments. The Court held that the statutory phrase “adjust the
imports”—even though it did not include terms such as “tarift,” “tax,” “duty,” or “fee”—granted
President Ford the authority to impose not only quotas and embargoes, but also monetary exactions on
foreign imports. Federal Energy Administration v. Algonquin SNG, Inc. (1976).

20 FN12: THE CHIEF JUSTICE’s opinion also tries to dismiss President Nixon’s tariffs as being of “limited amount,
duration, and scope.” That claim appears incorrect on all three points, as Judge Taranto carefully explained in his Federal
Circuit opinion. President Nixon imposed 10 percent tariffs on virtually all imports from every country in the world for an
unspecified duration.
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The Court analyzed the statutory text and found “no support in the language of the statute” for the
plaintiffs’ argument that “adjust the imports” should “be read to encompass only quantitative methods—
i.e., quotas—as opposed to monetary methods—i.e., license fees—of effecting such adjustments.” . . . .

In short, according to the unanimous Algonquin Court, the statutory text, structure, and logic of Section
232 definitively established that the President’s authority to “adjust the imports” encompassed not only
quotas and embargoes, but also monetary exactions such as tariffs and fees.

Today’s case should follow a fortiori from Algonquin. No meaningful daylight exists between the
statutory phrase “adjust the imports” in Section 232 at issue in Algonquin and the phrase “regulate ...
importation” in IEEPA at issue here. The plaintiffs and the Court in this case do not even try to
distinguish “adjust the imports” from “regulate ... importation.” Nor could they. Recall that the
dictionary definition of “regulate” includes “adjust by rule.” Black’s Law Dictionary (5th ed. 1979)
(emphasis added). To adjust imports is to regulate imports. Indeed, if anything, the phrase “regulate ...
importation” is broader in scope than the phrase “adjust the imports.”

So if Section 232’s “adjust the imports” includes tariffs—as this Court unanimously concluded in
Algonquin in 1976 just a year before [IEEPA—how can IEEPA’s “regulate ... importation” not include
tariffs? . . ..

The Court today tries its best to distinguish 4/gonquin on the ground that Section 232 included
“sweeping” language authorizing the President to take “such action” that “he deems necessary,” whereas
IEEPA does not. But the A/gonquin Court did not rely on that language and instead focused on whether
the phrase “adjust the imports” included monetary exactions. . . . . In short, just as the phrase “adjust the
imports” includes tariffs, as A/gonquin held, so too the phrase “regulate ... importation” includes tariffs. .

To sum up on the Nixon and Ford tariffs: When enacting IEEPA in 1977, Congress employed the exact
language recently invoked by President Nixon to justify 10 percent worldwide tariffs. And IEEPA came
fast on the heels of this Court’s unanimous 1976 decision in A/gonquin, which held that substantially
similar “adjust the imports” language authorized President Ford’s tariffs on oil imports. Importantly,
moreover, the statutory provisions authorizing the Nixon and Ford tariffs did not use specific words such
as “tariff ” or “duty.”

The Nixon and Ford tariffs, this Court’s decision in A/gonquin, and the ordinary and historical
understanding of tariffs as a means of regulating imports together render it all but impossible to
conclude that Congress in 1977 implicitly excluded tariffs when retaining TWEA’s “regulate ...
importation” language in IEEPA. If Congress in 1977 wanted to exclude tariffs from the President’s
IEEPA toolkit, either it would have not retained the phrase “regulate ... importation,” or it would
otherwise have made clear in IEEPA that the power to impose tariffs was excluded. Congress did
neither.
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Two additional historical points strongly reinforce that analysis of text and precedent and further
demonstrate that “regulate ... importation” in IEEPA encompasses tariffs.

First, U. S. history from the 1800s through IEEPA’s 1977 enactment illustrates how the statute came to
incorporate the President’s long-recognized authority to impose tariffs during wartime and then also
during peacetime national emergencies.

Long before the initial 1917 enactment of the Trading with the Enemy Act, which was IEEPA’s
predecessor, the President possessed inherent wartime authority to prohibit commercial relations with
enemy nations. That inherent authority included the power to impose tariffs on foreign imports. . . .

For example, during the Mexican-American War in the 1840s, President Polk permitted only limited
trade with Mexico, subject to tariffs. . . .

In 1854, the Supreme Court agreed with President Polk’s view, stating: “No one can doubt” that the
President, as “commander-in-chief of our naval force,” possessed the authority to “regulate import
duties.” Cross v. Harrison.

In 1862, President Lincoln partially lifted an existing blockade against the Confederate States during the
Civil War. Like President Polk, he then permitted limited trade, subject to a monetary fee. A group of
cotton sellers later sued, arguing that the fee “was essentially a tax and not authorized by any act of
Congress, which alone had the power to impose taxes.” Hamilton v. Dillin (1875). The Supreme Court
rejected that argument, holding that there was “no question” that requiring a monetary fee to trade with
the Confederate States was part of “the war power of the United States government.” . . . .

Why does that wartime history matter? Because when Congress first enacted the Trading with the
Enemy Act in 1917 during World War I, it statutorily codified some of the President’s longstanding
inherent wartime powers over foreign trade, which included the power to tariff. Brief for Professor
Aditya Bamzai as Amicus Curiae. . . .

So as of 1941—and from then to 1977—TWEA expressly authorized the President to “regulate ...
importation” both during wartime and during peacetime national emergencies. Historically, Presidents
had regulated importation by imposing tariffs, as the Polk, Lincoln, and McKinley tariffs illustrated. So
TWEA from 1941 to 1977 was best understood to authorize tariffs. See Brief for Professor Aditya
Bamzai.

During that period, as I have discussed at length above, President Nixon in 1971 imposed 10 percent
tariffs on almost all imports of foreign goods and relied on TWEA’s “regulate ... importation” language
to justify them. Those tariffs were upheld in court.

Then, in 1977, Congress amended TWEA and divided it into two statutes. TWEA retained the
President’s power to “regulate ... importation,” but only during wartime. The newly enacted second law,
IEEPA, also retained the power to “regulate ... importation,” and it would apply during periods of
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declared national emergencies. As this Court has previously recognized, IEEPA was “directly drawn”
from TWEA, and the relevant authorities are essentially the same. Dames & Moore v. Regan (1981).

Therefore, IEEPA’s specific language—*regulate ... importation”—was not new statutory text when
Congress enacted IEEPA in 1977. Far from it. Beginning in 1941, TWEA had already authorized the
President to “regulate ... importation” of foreign goods in wartime and national emergencies. And the
earlier Polk, Lincoln, and McKinley examples, as well as the later Nixon example, demonstrated that the
power to “regulate ... importation” historically encompassed tariffs as well as quotas and embargoes.

The plaintiffs and the Court today assert that wartime precedents do not govern peacetime. But Congress
modeled IEEPA on TWEA precisely so that the President could continue to exercise certain wartime
authorities such as quotas, embargoes, and tariffs during peacetime national emergencies as well.
Congress first explicitly extended that wartime power to national emergencies in 1933, during the
Franklin Roosevelt Administration. Cf. New State Ice Co. v. Liebmann (1932) (Brandeis, J., dissenting)
(The Great Depression was “an emergency more serious than war”’). And Congress has continued to
authorize the President to exercise that power in both wartime and peacetime emergencies.

In short, Congress in 1977 enacted the same “regulate ... importation” language that had long been
understood to encompass tariffs.

Second, contrary to the tenor of the plaintiffs’ and the Court’s arguments here, it would not have been at
all unusual or surprising for Congress, when enacting IEEPA in 1977, to authorize the President to
impose tariffs. Since the early days of the Republic, Congress has regularly granted the President the
power to regulate foreign trade, including via tariffs. . . .

Those many statutes definitively establish that Congress, since near the Founding, has delegated to the
President broad power to impose tariffs on foreign imports. So it would hardly have been unusual or
surprising for Congress to have granted tariff power to the President during wartime and peacetime
national emergencies, as it did in TWEA and IEEPA.

To be sure, given those other statutes that authorize the President to impose tariffs on foreign imports,
one might reasonably ask: Why did the President need distinct tariff authority under IEEPA during
peacetime emergencies—or, for that matter, under TWEA during wartime?

The basic answer is that IEEPA is an emergency statute that allows the President to impose tariffs
somewhat more quickly, as would be expected in a declared national emergency. Similarly, in wartime,
TWEA allows the President to impose tariffs more rapidly.

But critically, TWEA and IEEPA do not authorize the President to exercise some new substantive
power. Rather, they authorize the President to exercise a commonly granted power—tariffs—more
efficiently than under the many ordinary tariff statutes. . . .

In sum, in authorizing the President to “regulate ... importation,” IEEPA embodies an “eyes-open
congressional grant of broad emergency authority in this foreign-affairs realm, which unsurprisingly
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extends beyond authorities available under non-emergency laws, and Congress confirmed the
understood breadth by tying IEEPA’s authority to particularly demanding procedural requirements for
keeping Congress informed.”

D
Finally, all of that text, history, and precedent is further reinforced by two compelling pieces of context.

First, interpreting IEEPA to exclude tariffs creates nonsensical textual and practical anomalies. The
plaintiffs and the Court do not dispute that the President can act in declared emergencies under IEEPA
to impose quotas or even total embargoes on all imports from a given country. But the President
supposedly cannot take the far more modest step of conditioning those imports on payment of a tariff or
duty.

Textually, however, if quotas and embargoes are a means to regulate importation, how are tariffs not a
means to regulate importation? Nothing in the text supports such an illogical distinction.

And it does not make much sense to think that IEEPA allows the President in a declared national
emergency to, for example, shut off all or most imports from China, but not to impose even a $1 tariff
on imports from China. . . .

In short, whether through prohibiting imports via embargoes or regulating the quantity of imports
through quotas or regulating the price of imports with tariffs, Congress granted the President flexibility
in declared national emergencies to take various actions affecting imports of foreign goods. The
plaintiffs and the Court have no coherent textual or commonsensical explanation for why a rational
Congress would, in such a momentous and carefully considered statute as IEEPA, grant the President
the power to impose quotas and embargoes, but not tariffs, on foreign imports during emergencies.

Second, IEEPA was not debated and passed in a vacuum in 1977—it was enacted around the same time
that Congress significantly constrained executive power in multiple ways in the wake of Watergate and
Vietnam. The list of major new statutory restrictions on Presidential power enacted in the 1970s is long
and extraordinary, with lasting effects to the present day.?!

And Congress, during that comprehensive examination and recalibration of government power, did not
overlook TWEA and the President’s emergency authorities. . . .

Yet when enacting IEEPA in 1977, Congress continued to grant the President the power to “regulate ...
importation” in declared national emergencies—a power that the President had possessed since 1941
under TWEA and that had recently been invoked by President Nixon to justify his 1971 tariffs. In
IEEPA (and TWEA) in 1977, Congress consciously balanced concerns about expansive exercises of
emergency powers against the necessity of equipping the President with tools to address exigencies that
are difficult if not impossible to foresee. That broader congressional context—general skepticism and
scaling back of executive power combined with re-enactment of the familiar “regulate ... importation”

2l FN14: Ethics in Government Act of 1978Presidential Records Act of 1978; Foreign Intelligence Surveillance Act of 1978.;
Congressional Budget and Impoundment Control Act of 1974.; War Powers Resolution.
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language in IEEPA—strongly indicates that Congress said what it meant and meant what it said when it
enacted IEEPA and continued to authorize the President to “regulate ... importation” during national
emergencies.

I
In an ordinary statutory interpretation case, I am confident that a majority of this Court would flatly
reject the plaintiffs’ exceedingly weak statutory arguments and would hold that IEEPA’s authorization
for the President to “regulate ... importation” during national emergencies includes the power to impose
tariffs.

Notably, the Court today does not claim that the phrase “regulate ... importation” on its own excludes
tariffs as a matter of ordinary statutory meaning. Only three Members of the Court, Justice Sotomayor,
Justice Kagan, and Justice Jackson, do so.

The Chief Justice’s opinion in Part II-A—2, which is joined only by Justice Gorsuch and Justice Barrett,
instead relies on the major questions doctrine. The major questions doctrine is an important canon of
statutory interpretation that the Court has applied in a number of significant cases over the last 45 years.
See Industrial Union Dept., AFL—CIO v. American Petroleum Institute (1980) (plurality opinion).

Justice Scalia articulated the canonical statement of the major questions doctrine: “We expect Congress
to speak clearly if it wishes to assign to an agency decisions of vast ‘economic and political
significance.” > Utility Air Regulatory Group v. EPA (2014) (quoting FDA v. Brown & Williamson
Tobacco Corp. (2000)); Alabama Assn. of Realtors v. Department of Health and Human Servs.(2021);
National Federation of Independent Business v. OSHA (2022); Biden v. Nebraska (2023); cf. West
Virginia v. EPA (2022).

Stated otherwise, in cases where the Executive Branch takes an action of major economic and political
significance, it must “point to ‘clear congressional authorization’ for the power it claims.”

The requirement of “clear congressional authorization” for executive actions of major economic and
political significance is “grounded in two overlapping and reinforcing presumptions: (i) a separation of
powers-based presumption against the delegation of major lawmaking authority from Congress to the
Executive Branch, and (ii) a presumption that Congress intends to make major policy decisions itself,
not leave those decisions to agencies.” United States Telecom Assn. v. FCC(CADC 2017) (Kavanaugh,
J., dissenting from denial of rehearing en banc). As this Court later recounted in West Virginia, “both
separation of powers principles and a practical understanding of legislative intent make us reluctant to
read into ambiguous statutory text the delegation claimed to be lurking there.”??!*The doctrine guards
“against unintentional, oblique, or otherwise unlikely delegations of the legislative power.” NFIB,
(Gorsuch, J., concurring).?316

22 FN15: The major questions doctrine has also been analogized to, among other things, the mischief rule, the absurdity
doctrine, common sense, and context. See, e.g., S. Bray, The Mischief Rule (2021) (doctrine “has an essential similarity with
the mischief rule”); Biden v. Nebraskax (2023) (BARRETT, J., concurring) (context, common sense).
23 FN16: I have long been, and fully remain, a strong proponent of the major questions doctrine. United States Telecom
(opinion of Kavanaugh, J.); Loving v. IRS (CADC 2014); Coalition for Responsible Regulation, Inc. v. EPA(CADC, Dec.
20, 2012) (Kavanaugh, J., dissenting from denial of rehearing en banc).
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I agree that this case involves an executive action of major economic and political significance—which
is typically the trigger for requiring “clear congressional authorization.” But in my respectful view, The
Chief Justice’s opinion’s application of the major questions doctrine in this case is incorrect for two
alternative and independent reasons. First, the statutory text, history, and precedent constitute “clear
congressional authorization” for the President to impose tariffs as a means to “regulate ... importation.”
Second, and in the alternative, the major questions doctrine does not apply in the foreign affairs context.
In the foreign affairs realm, courts recognize that Congress often deliberately grants flexibility and
discretion to the President to pursue America’s interests. In that context, courts therefore engage in
“routine” textualist statutory interpretation—reading the text as written—and do not employ the major
questions doctrine as a thumb on the scale against the President.

A

1
Because the major questions doctrine demands “clear congressional authorization,” this Court has
repeatedly recognized that the doctrine is “distinct” from “routine statutory interpretation.” West
Virginia. Importantly, therefore, the doctrine applies—and makes a meaningful difference—only in
cases where the Executive’s “reading of a statute” “would, under more ordinary circumstances, be
upheld.”

To properly set up the inquiry: A major questions issue arises when: (i) the Executive relies on the text
of a generally worded statute to exercise a specific power of major economic and political significance;
(i1) the generally worded statute does not explicitly mention the specific major power, but (iii) the
asserted major power falls within the generally worded text of the statute such that the Executive’s
assertion of that power “would, under more ordinary circumstances, be upheld,” West Virginia.**

The question then is whether the generally worded statute supplies “clear congressional authorization”
for the Executive to exercise that specific—but not explicitly mentioned—major power. Here, for
example, does the generally worded statutory authorization for the President to “regulate . . .
importation” clearly authorize the President to impose tariffs?

The requirement of “clear congressional authorization” is easy enough to state. But how do we apply it?
How do we decide in a particular case whether a generally worded statute actually constitutes “clear
congressional authorization” for a major power that otherwise falls within the general terms?

For starters, and critically, the Court has repeatedly emphasized that the major questions doctrine is not a
magic words requirement. In other words, the doctrine does not require an explicit reference to the
specific major power itself. As the Court’s cases amply demonstrate, the major questions doctrine does
not “forc[e] Congress to delegate in highly specific terms.” Biden v. Nebraska (Barrett, J., concurring).

24 FN17: Of course, if the major power does not fall within the generally worded text as a matter of ordinary statutory
interpretation, the major questions doctrine is not implicated or necessary to apply because the Government’s statutory
argument fails to begin with.
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Rather than require magic words (such as the words “tariff > or “duty” here), the Court’s cases have
focused on four somewhat overlapping factors or considerations in order to assess whether a generally
worded statute constitutes “clear congressional authorization” for the specific major power.?

First, the major questions doctrine’s most prominent work has been to ensure that the Executive cannot
suddenly seize on an old and generally worded statute to exercise a power of great economic and
political significance when that power would not reasonably have been understood at the time of
enactment to fall within that generally worded statute. See West Virginia; Brown & Williamson. As the
Court has said: “When an agency claims to discover in a long-extant statute an unheralded power to
regulate a significant portion of the American economy, we typically greet its announcement with a
measure of skepticism.” Utility; West Virginia (Gorsuch, J., concurring).

The doctrine thus precludes an agency’s attempt to effectuate “a fundamental revision of the statute.”
MCI Telecommunications Corp. v. American Telephone & Telegraph Co. (1994). Stated otherwise, an
“agency’s attempt to deploy an old statute focused on one problem to solve a new and different
problem” may be “a warning sign that it is acting without clear congressional authority.” West Virginia
(Gorsuch, J., concurring). The Court’s skepticism about major executive action in those scenarios has
been heightened when Congress has “conspicuously and repeatedly declined to enact” legislation that
would have authorized the executive action in question.

A prototypical example occurred when OSHA, in order to justify a nationwide COVID—-19 vaccine
mandate for workers, relied “on a statutory provision that was adopted 40 years before the pandemic and
that focused on conditions specific to the workplace.” Another example arose when EPA invoked
“newfound authority to regulate” emissions from “millions of small sources—including retail stores,
offices, apartment buildings, shopping centers, schools, and churches.” Utility Air. Yet another happened
when the CDC tried to impose an eviction moratorium for rental housing through an “unprecedented”
assertion of its authority to regulate public health. Alabama Assn. of Realtors,.

Second, courts examine the “agency’s past interpretations of the relevant statute.” West Virginia. The
Executive’s “track record can be particularly probative” in the major questions context. Biden v.
Nebraska (Barrett, J., concurring).

A “contemporaneous and long-held Executive Branch interpretation of a statute is entitled to some
weight.” West Virginia (Gorsuch, J., concurring). Just “as established practice may shed light on the
extent of power conveyed by general statutory language, so the want of assertion of power by those who
presumably would be alert to exercise it, is equally significant in determining whether such power was
actually conferred.”

Third, courts assess whether “there is a mismatch between an agency’s challenged action and its
congressionally assigned mission and expertise,”—in other words, whether an agency is trying to
regulate “outside its wheelhouse. . . .”

25 FN18: Both JUSTICE GORSUCH and JUSTICE BARRETT have likewise read the Court’s precedents to identify those
same four factors, as they explained in their incisive separate opinions in West Virginia v. EPA and Biden v. Nebraska,
respectively.
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All of those cases involved serious mismatches between the agency’s usual regulatory activities and its
asserted major power.

Fourth, the Court looks at whether the relevant statutory language used to justify the Executive’s
exercise of a major power is “oblique,” “elliptical,” or “cryptic.” West Virginia (Gorsuch, J.,
concurring). As the Court has often said, Congress does not “hide elephants” in statutory “mouseholes.”
Whitman v. American Trucking Assns. (2001). . . .

2
So in this case we must apply those four factors in order to determine whether Congress, when it
afforded the President the power to “regulate ... importation,” clearly authorized the President to impose
tariffs. As I see it, those factors show that Congress clearly authorized tariffs in IEEPA when it
empowered the President to “regulate ... importation.”

First, unlike the OSHA vaccine mandate in NFIB or the greenhouse gas regulation in Utility Air, for
example, the President here is not exercising an “unheralded” or “newfound authority” based on a “long-
extant” statute—that is, exercising a power that was unanticipated or unforeseen when Congress enacted
IEEPA’s “regulate ... importation” language in 1977.

On the contrary, as was fully explained above, the tariff authority exercised here is not remotely
“unheralded.” . . .

So IEEPA’s grant of authority to the President to impose tariffs in order to regulate importation is not
“unheralded” or “newfound.” That authority was plain as day in 1977.2

Second, the President is not interpreting the “regulate ... importation” language in IEEPA differently
from how past Presidents have interpreted it. At least as far as the briefing and arguments in this case
have disclosed, no Presidential Administration since the enactment of the “regulate ... importation”
language in TWEA in 1941 or since its re-enactment in IEEPA in 1977 has interpreted the statute to
exclude the power to impose tariffs. Moreover, before IEEPA’s enactment, President Nixon imposed
tariffs based on the same “regulate ... importation” language. And in 1975, President Ford invoked
authority to “adjust the imports” in order to similarly impose monetary exactions. In addition—if more
is needed—Marshall, Story, Madison, and this Court have all long recognized that the power to regulate
foreign commerce includes tariffs.

The current President’s reading of IEEPA follows from and is entirely consistent with those past
interpretations—making his position nothing like, for example, FDA’s when it changed its longstanding

26 FN19: The Court downplays the significance of the prominent Nixon and Ford tariffs. But the Nixon and Ford examples,
as well as Algonquin, are critical for a proper and full understanding of the meaning of “regulate . . . importation” when
Congress enacted IEEPA in1977. We cannot ignore or diminish that history. THE CHIEF JUSTICE’s opinion and JUSTICE
GORSUCH’s concurrence also say that no President since 1977 has invoked IEEPA to impose tariffs. . . . . The fact that
recent Presidents have not often had occasion under the National Emergencies Act to declare national emergencies in which
tariffs would help “deal with” the specific mergency at issue does not mean that Presidents have now lost the authority
exercised by President Nixon to impose tariffs. IEEPA was not designed as a use-it-or-lose-it source of emergency authority.
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position that it lacked the authority to regulate cigarettes, or OSHA’s when it implemented a vaccine
requirement even though it had “never before adopted a broad public health regulation of this kind.”

When, as here, “established practice,” West Virginia, and the Executive’s “track record,” Biden v.
Nebraska (Barrett, J., concurring), convincingly show that the general statutory language has long been
understood to cover the specific power asserted by the Executive, that record should all but resolve the
matter for major questions purposes.

Third, there is no mismatch: The power to tariff falls squarely within the President’s wheelhouse. From
the Founding, as The Chief Justice’s opinion today acknowledges, numerous other statutes have
afforded—and still do afford—the President broad power to impose tariffs. This case is entirely
different, therefore, from our prior major questions cases, where, for example, the CDC attempted to
impose an eviction moratorium, Alabama Assn. of Realtors; OSHA sought to implement a nationwide
vaccine mandate, NFIB; the FDA tried to regulate cigarettes, Brown & Williamson; and the Attorney
General attempted to regulate physician-assisted suicide, Gonzales. . . .

There is no mismatch between the tariff power and the President’s “mission and expertise.” West
Virginia (Gorsuch, J., concurring).

Fourth, the President is not relying on oblique, elliptical, or cryptic language. This case does not involve
“elephants in mouseholes.” Whitman. This case instead involves an elephant (tariffs) in a statutory
elephant hole (the power to “regulate ... importation” to deal with foreign threats in national
emergencies). [IEEPA was a major and thoroughly studied statute carefully crafted to grant the President
a suite of powerful tools, including to “regulate ... importation,” and thereby allow him to respond
swiftly to national emergencies and to help America respond to crises. Since its enactment, Presidents
have invoked IEEPA more than 70 times to deal with emergencies and threats from the September 11,
2001, al Qaeda attacks to Iran to North Korea, and many others.

By 1977, moreover, it was well-known that tariffs on foreign imports—along with even more powerful
tools such as quotas and embargoes—were a common way to “regulate ... importation.” IEEPA thus
bears zero resemblance to the paradigmatic “previously little-used backwater” statutory provision that
cannot support significant executive actions. West Virginia,.

All of that makes this case dramatically different from—really, the opposite of—the major questions
cases where the Court has ruled against the Government. The text, the history, the context, and the
precedent all point strongly to the conclusion that as of 1977, tariffs were a well-recognized means of
regulating importation, like quotas and embargoes. . . .

This Court’s recent decision in Biden v. Missouri (2022), strongly supports the President’s position here.
That case involved a challenge to President Biden’s COVID-19 vaccine requirement for millions of
healthcare workers. The executive action there, too, was undoubtedly major. But the Court upheld the
Government’s vaccine mandate based on a general statutory authorization for HHS to impose safety
requirements for healthcare facilities—notwithstanding the lack of explicit statutory reference to
vaccines. In doing so, the Court emphasized that state vaccination requirements were common for
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healthcare workers and that the Federal Government regularly required healthcare workers to take
various safety precautions. Notably, the Court upheld the vaccine mandate even though (as the
dissenters pointed out) the Federal Government had not traditionally imposed such vaccine
requirements on healthcare workers. (Thomas, J., dissenting).

The clarity of the congressional authorization in today’s case is far stronger than in Biden v. Missouri. . .

Because the Court upheld the Executive’s exercise of a major power in Biden v. Missouri, it follows that
the Court today should likewise uphold the President’s assertion of a major power here. Like cases
should be treated alike.

In response to all of that, The Chief Justice’s opinion clings to its primary argument in this case—that a
statute must use the word “tariff  or “duty” or “tax” or the like to authorize tariffs on foreign imports.
But this Court has repeatedly emphasized that the major questions doctrine is not a magic words
requirement. The Chief Justice’s opinion identifies no case that has demanded such specificity. And in
Algonquin, this Court unanimously and squarely rejected the same argument that the statutory provision
must specifically mention “tariffs” or “duties” or “taxes” for the President to impose tariffs on foreign
imports. Under The Chief Justice’s opinion, the Nixon and Ford tariffs would also have been unlawful.
So too might other tariffs imposed under the longstanding Section 232 tariff statute, which broadly
authorizes the President to “adjust the imports” of a foreign good without mentioning “tariffs” or
“taxes.” And so would tariffs imposed in wartime under TWEA’s authority to “regulate ...
importation.”?’

The Chief Justice’s opinion’s approach to the major questions doctrine is a magic-words test under
another name—in contravention of our precedents that make clear that Congress need not use magic
words or “highly specific” terms. Biden v. Nebraska (Barrett, J., concurring).?!

In previous cases, the Court has looked at the four factors to determine whether there is “clear
congressional authorization” precisely because the major questions canon has no magic words
requirement. If magic words or the equivalent were necessary, that would be the only factor. And the
Court would not need the four factors that the Court has consistently applied.

In sum, under the major questions doctrine as the Court has applied it, this should be a straightforward
case. Congress supplied clear authorization for the President to impose tariffs under IEEPA.

B

1
Second, there is an alternative and independent reason why the major questions doctrine does not apply
here: This is a foreign affairs case.

27 FN20: Under the Court’s decision today, the President’s authority to impose tariffs under TWEA during wartime is
presumably now gone given that TWEA has the same “regulate . . . importation” language, 50 U. S. C.§4305(b)(1)(B)—
unless the Court thinks that the statutory text somehow means one thing in TWEA and another in IEEPA, which would be
historically inaccurate and textually unsupportable.
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A plethora of statutes in the U. S. Code grant the Executive the power to act in foreign affairs. And most
of the important actions that “presidents take today, including in foreign affairs, rest at least in part on
statutory authorization.” C. Bradley & J. Goldsmith, Foreign Affairs, Nondelegation, and the Major
Questions Doctrine (2024).

Yet this Court has never before applied the major questions doctrine—or anything resembling it—to a
foreign affairs statute. I would not make this case the first.

Rather, in the foreign affairs context, this Court has interpreted statutes as written, with respect for the
primacy of Congress’s and the President’s roles in foreign affairs and without using the major questions
doctrine as a thumb on the scale against the President. That deeply rooted textualist approach to
interpreting foreign affairs statutes is nothing new. What is new and rather extraordinary is the approach
embodied in The Chief Justice’s opinion for three Justices, which would extend the major questions
doctrine into the foreign affairs realm for the first time.

Recall that the major questions doctrine is based on two overlapping foundations: “separation of powers
principles and a practical understanding of legislative intent.” West Virginia.

With respect to separation of powers, the major questions doctrine serves to reinforce the nondelegation
doctrine. But in the foreign affairs realm, the Court has recognized that Congress often broadly delegates
authority to the Executive. From the Founding, numerous foreign affairs statutes “authorizing action by
the President in respect of subjects affecting foreign relations” either “leave the exercise of the power to
his unrestricted judgment, or provide a standard far more general than that which has always been
considered requisite with regard to domestic affairs.” United States v. Curtiss-Wright Export Corp.
(1936); Department of Transportation v. Association of American Railroads (2015) (Thomas, J.,
concurring in judgment). The reason for those broad delegations is simple and obvious: If “success” for
America’s foreign affairs “aims” is to be “achieved, congressional legislation . . . must often accord to
the President a degree of discretion and freedom from statutory restriction which would not be
admissible were domestic affairs alone involved.” Curtiss-Wright. Stated otherwise, “Congress—in
giving the Executive authority over matters of foreign affairs—must of necessity paint with a brush
broader than that it customarily wields in domestic areas.” Zemel v. Rusk, 381 U. S. 1, 17 (1965).

As Justice Robert Jackson summarized, the Court’s nondelegation cases—consistent with the “unbroken
legislative practice which has prevailed almost from the inception of the national government,” Curtiss-
Wright, 299 U. S., at 322—have “recognized internal and external affairs as being in separate categories,
and held that the strict limitation upon congressional delegations of power to the President over internal
affairs does not apply with respect to delegations of power in external affairs.” Youngstown Sheet &
Tube Co. v. Sawyer (1952) (concurring opinion); Curtiss-Wright; Panama Refining Co. v. Ryan (1935). .

If the major questions doctrine is designed in part to protect nondelegation principles, but the
nondelegation doctrine does not play a substantial role in foreign affairs cases (as the Court has held),
then it follows that courts should not employ the major questions doctrine to put a thumb on the scale

47

Introduction to Constitutional Law: 100+ Supreme Court Cases Everyone Should Know
Includes access to our video series @ http://ConLaw.us



Barnett & Blackman
Constitutional Law: Cases in Context (2026 Supplement)

against the President when interpreting foreign affairs statutes. Rather, as Justice Robert Jackson stated,
courts should interpret those statutes as written. . . .

To be clear, Congress of course maintains the ultimate power over how broadly or narrowly to write
statutes in the foreign policy and national security contexts. For example, Congress can write foreign
affairs statutes narrowly. Indeed, even for wartime powers, Congress rarely gives the President a “blank
check.” Hamdi v. Rumsfeld (2004). And when Congress writes a narrow foreign affairs statute, this
Court has enforced those statutory limits as written. Cf. Hamdan v. Rumsfeld (2000). . . .

In short, in the foreign affairs context, this Court has never before super-imposed the major questions
doctrine (or any similar canon or principle) onto ordinary statutory interpretation to place a thumb on the
scale against the President. Rather, the Court interprets the relevant statutes according to their text, with
respect for Congress’s and the President’s central roles in the foreign policy and national security fields.

2
This tariffs case plainly falls into the foreign affairs category. IEEPA “directly and expressly relate[s] to
foreign affairs.” Bradley & Goldsmith,. And like quotas and embargoes, tariffs regulate the goods that
are imported into the country from foreign nations. The tariffs do not apply to goods produced in
America. . . .

As with tariffs on foreign imports historically, the IEEPA tariffs on foreign imports at issue in this case
implicate foreign affairs. According to the Government, the President has leveraged the IEEPA tariffs
into trade deals with major trading partners including China, the United Kingdom, and Japan, among
other countries. The Government says that the tariffs have helped make certain foreign markets more
accessible to American businesses and have contributed to trade deals with foreign nations worth
trillions of dollars.

Moreover, consistent with history and the traditional uses of tariffs, the President “is exercising his
IEEPA authority in connection with highly sensitive negotiations he is conducting to end the conflict
between the Russian Federation and Ukraine.” . . .

To be sure, most foreign affairs and national security actions—whether war, international agreements,
trade deals, or tariffs—lead to significant domestic ramifications within the United States. And this case
is no exception. Nonetheless, in the foreign affairs field, courts interpret statutes as written, with
appropriate respect to Congress and the President and without a major questions doctrine weight on the
scale against the President. See Youngstown (Jackson, J., concurring). . . .

This Court has never before applied the major questions doctrine to a statute authorizing the President to
take action with respect to foreign affairs in general or tariffs in particular. And it should not do so
today.

The Chief Justice’s opinion’s reliance on the major questions doctrine in this foreign affairs case is a
first—a novel and unprecedented use of the major questions doctrine to invalidate Presidential action
taken pursuant to congressional authorization in the foreign affairs area. I firmly disagree with that use
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of the major questions doctrine here. In the foreign affairs context, including tariffs, the longstanding
rule is simple: Interpret the statute as written, not with a thumb on the scale against the President.?®

3
Related precedent further demonstrates that the major questions doctrine has not traditionally applied in
the national security or foreign policy contexts. Consider two prominent examples.

First, in Hamdi v. Rumsfeld, this Court considered the 2001 Authorization for Use of Military Force,
which Congress passed and President George W. Bush signed on September 18, 2001, in the wake of the
al Qaeda attacks on the United States. . . .

In Hamdi, the Government militarily detained in the United States an American citizen who had taken
up arms with the Taliban. . . .

In the principal opinion by Justice O’Connor, the Court rejected Hamdi’s statutory argument, explaining
that it was “of no moment that the AUMF does not use specific language of detention.” . . .

Consider the similarities between Hamdi and this case. Both involve major questions of foreign affairs.
Hamdi involved U. S. military detention of an American citizen in America, pursuant to a generally
worded authorization for use of military force. This case involves tariffs on foreign goods imported into
America pursuant to a generally worded authorization to regulate importation. Detention is a traditional
incident of the President’s delegated power to wage war. Tariffs are a traditional incident of the
President’s delegated power to regulate imports and foreign commerce. In Hamdi, the Court said that as
a matter of history, practice, and precedent, the AUMF’s general authorization for the use of military
force clearly encompassed detention of enemy combatants. Here, as a matter of history, practice, and
precedent, IEEPA’s general authorization for regulation of importation likewise clearly encompasses
tariffs on foreign imports.

Second, in 1981 in Dames & Moore, the Court did not apply the major questions doctrine, even though
the Court had recently applied that principle in a significant domestic policy case. Cf. Industrial Union
Dept., AFL—CIO v. American Petroleum Institute (1980).

28 FN23: In his thoughtful concurrence, JUSTICE GORSUCH agrees that the major questions doctrine often does not apply
to foreign affairs statutes, but in his view it does not apply only when the President also has inherent or independent Article II
power. THE CHIEF JUSTICE’s opinion for three Justices also gestures at that position. I see some analytical and practical
problems with that approach.
First, as JUSTICE GORSUCH elsewhere notes, the major questions doctrine serves in part to reinforce nondelegation
principles. Yet as I have explained, the Court’s nondelegation cases from the Founding to the present—including numerous
cases involving tariffs—have “recognized internal and external affairs as being in separate categories, and held that the strict
limitation upon congressional delegations of power to the President over internal affairs does not apply with respect to
delegations of power in external affairs.” Youngstown Sheet & Tube Co. v. Sawyer (1952) (Jackson, J., concurring); United
States v. Curtiss-Wright Export Corp. (1936); Panama Refining Co. v. Ryan (1935).In those cases, the Court has not further
subdivided the foreign affairs power in the manner that JUSTICE GORSUCH now suggests.
Second, terms such as “inherent” or “independent” in this context continue to be “used, often interchangeably and without
fixed or ascertainable meanings.” Youngstown (Jackson, J., concurring). So it would be both novel and jurisprudentially
chaotic to try to now create a new approach tying the applicability of the major questions canon in the foreign affairs context
to such uncertain triggers.
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The Dames & Moore case arose in the wake of the Iran hostage crisis where Iran held more than 50
American hostages at the U. S. Embassy in Iran for more than 14 months. As one part of the ultimate
settlement of the hostage crisis with Iran, President Reagan suspended claims by U. S. nationals against
Iran that were pending in American courts. Dames & Moore. The President did so under IEEPA and the
Hostage Act. Id., at 675.

There can be little doubt that the question of suspending American citizens’ claims against Iran was one
of major economic and political significance. And the Court further recognized that the case touched
“fundamentally upon the manner in which our Republic is to be governed.” Yet the Court did not require
“clear congressional authorization” for the President’s exercise of that authority to suspend the
Americans’ claims against Iran.

On the contrary, the Court openly acknowledged that the relevant statutes—IEEPA and the Hostage
Act—did not provide clear or “specific authorization” for the President to suspend those claims. The
Court nonetheless concluded that the “general tenor of Congress’ legislation in this area”—combined
with Congress’s longstanding acquiescence to the President’s practice of settling claims—supported the
President’s suspension of those claims. Congress’s “general tenor” and acquiescence are of course far
less than the “clear congressional authorization” that The Chief Justice’s opinion today newly demands
for the President’s tariffs.

Again, consider the similarities between Dames & Moore and this case. Dames & Moore involved
complicated questions of foreign policy and national security. The statutes in Dames & Moore were
generally worded and did not specifically authorize suspension of claims. But Presidents had historically
exercised a similar power. Here, we likewise have a generally worded statutory authorization to
“regulate ... importation.” And Presidents have historically imposed tariffs.

If IEEPA permitted the President to lawfully suspend claims in Dames & Moore—despite the Court’s
transparent acknowledgment that the actual statutory text did not clearly authorize the President’s
actions—then surely IEEPA’s authorization to “regulate ... importation” easily justifies these tariffs.

The Chief Justice’s opinion would chart a new course for the major questions doctrine, extending it for
the first time deep into the foreign affairs sphere. If the Court had applied the major questions doctrine
in Hamdi and Dames & Moore, those two landmark cases almost certainly would have been decided
differently. So today’s opinion marks a significant change. Will the Court apply the major questions
doctrine in the foreign affairs context again in the future? Or is this a ticket good for one day and one
train only? Time will tell. But in the meantime, the decision could engender significant uncertainty over
the Executive’s exercise of statutory authority in the foreign affairs realm.

As the Hamdi and Dames & Moore examples demonstrate, applying the major questions doctrine in the
foreign policy and national security contexts in the past would have seriously hindered the President’s
ability to exercise power granted by Congress to achieve important foreign policy and national security
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objectives for America. And if applied in the foreign affairs context in the future, it could impair
Presidents’ vital statutory authorities with respect to foreign policy and national security.?%?*

* sk ok

Having said all of that on foreign affairs, I reiterate that the major questions doctrine—even if it applies
in this foreign affairs context—does not defeat major executive actions that are clearly authorized by
Congress. And as explained in Part III-A above, in IEEPA Congress clearly authorized the President to
impose tariffs to “regulate ... importation” in national emergencies. In other words, even if the major
questions doctrine applies in the foreign affairs context exactly as it does in domestic affairs, the
President should still prevail in this case.

v
Finally, no Member of the Court today relies on the nondelegation doctrine. But the plaintiffs briefly
raise such an argument, and I will therefore briefly address it. The argument is unavailing for many of
the reasons already noted in the major questions analysis above. This Court has repeatedly rejected
constitutional challenges to congressional delegations to the President in the foreign affairs area,
including delegations of tariff authority.

For matters of foreign affairs and national security, the Court has traditionally recognized that Congress
“must of necessity paint with a brush broader than that it customarily wields in domestic areas.” Zemel
v. Rusk (1965). . ..

Justice Robert Jackson likewise noted the “‘unwisdom of requiring Congress in this field of
governmental power to lay down narrowly definite standards by which the President is to be governed.’”
Youngstown Sheet & Tube Co. v. Sawyer (1952) (concurring opinion) (quoting Curtiss-Wright). As
such, the “strict limitation upon congressional delegations of power to the President over internal affairs
does not apply with respect to delegations of power in external affairs.” Youngstown (concurring
opinion).

Because statutes that “involv[e] the external relations of the United States” do not trigger the same kind
of delegation concerns as purely domestic ones, , the Court has regularly upheld delegations of power to
the President in the national security and foreign policy realms. Indeed, if a strict nondelegation doctrine
applied in those areas, numerous statutes—including many authorizations for use of military force in the
Nation’s history—would have been unconstitutional delegations of authority to the President. See
Authorization for Use of Military Force (Sept. 18, 2001). . . .

2% FN24: What is the status going forward of the major questions doctrine in foreign affairs cases? Only three Justices (at
most) today suggest that the major questions doctrine should apply in the foreign affairs context—THE CHIEF JUSTICE,
JUSTICE GORSUCH, and JUSTICE BARRETT. I doubt that the major questions doctrine analysis in THE CHIEF
JUSTICE’s opinion for those three Justices is controlling for future cases as a matter of precedent under the Marks rule. See
Marks v. United States (1977). That is because three Justices (JUSTICE SOTOMAYOR, JUSTICE KAGAN, and JUSTICE
JACKSON) do not recognize the major questions doctrine at all. And this dissent would not apply it in the foreign affairs
context. So it appears that six Justices would not apply it in the foreign affairs context. In my view, the question of whether or
how the major questions doctrine applies in foreign affairs cases remains at least an open question.
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To be clear, I am not suggesting that there is no nondelegation doctrine in the foreign affairs realm. But
the Court has consistently recognized that the doctrine affords more flexibility to Congress and the
President in that area to deal with the complex foreign relations issues and national security threats
facing America. See Association of American Railroads (opinion of Thomas, J.); Youngstown (Jackson,
J., concurring); Curtiss-Wright; Panama Refining.

In all events, for purposes of this Court’s nondelegation precedents, IEEPA sufficiently constrains the
President’s authority to declare an emergency and impose tariffs The President may exercise the
authorities in IEEPA “only” “to deal with an unusual and extraordinary threat” that “has its source in
whole or substantial part outside the United States” and “with respect to which a national emergency has
been declared.” Congress placed numerous limits on IEEPA, including a default 1-year time limit, an
enumerated list of exceptions, and comprehensive congressional reporting requirements.

It is also useful to underscore the extraordinary nature of the plaintiffs’ nondelegation argument here.
The plaintiffs’ submission would mean that these tariffs would be unlawful even if IEEPA explicitly
authorized tariffs. Unlike their statutory and major questions doctrine arguments, their nondelegation
argument is not based on a lack of an explicit reference to “tariffs” or “duties” or the like. Their
nondelegation argument instead goes much further and would require very specific congressional
directions to the President on when and under what circumstances he could impose tariffs and how high
those tariffs could be. The plaintiffs’ theory would have dramatic consequences and likely wipe out
many of the existing tariff statutes that have long been upheld by this Court, as well as TWEA. And if
the tariff authority here is unlawful, so too are most if not all IEEPA authorities such as asset freezes,
embargoes, and quotas. And it would not stop there. The plaintiffs’ nondelegation theory would threaten
various other national security and foreign affairs statutes that similarly grant substantial discretion to
the President. The Court today thankfully does not go down that road.

A\
The overarching theme of the Court’s opinion is that tariffs are not a clear means to “regulate ...
importation” and that Congress was therefore required to use the word “tarift,” “duty,” or the like in
IEEPA in 1977 if it wanted to authorize tariffs on foreign imports. But that conclusion contravenes text,
history, and precedent. To summarize: Algonquin in 1976 unanimously held the opposite. The Nixon
and Ford tariffs were based on statutory provisions that did not use the word “tariff ” or “duty.” There is
a long tradition of Presidents imposing tariffs as a means of regulating importation and commerce. The
predecessor Trading with the Enemy Act has long been understood to authorize tariffs during wartime as
a means to “regulate ... importation,” even though it does not use the word “tariff ” or “duty.” The
history of the Polk, Lincoln, and McKinley tariffs shows that tariffs are a means of regulating
importation. Marshall, Story, and Madison stated that tariffs are a means of regulating foreign
commerce. The dictionary definitions and ordinary usage establish that tariffs are a means of regulating
importation.

All of that and much more, in my view, overwhelmingly establish that IEEPA clearly authorizes the
President to impose tariffs.
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That said, with respect to tariffs in particular, the Court’s decision might not prevent Presidents from
imposing most if not all of these same sorts of tariffs under other statutory authorities. For example,
Section 122 of the Trade Act of 1974 permits the President to impose a “temporary import surcharge” to
“deal with large and serious United States balance-of-payments deficits.” 19 U. S. C. §2132(a). Section
201 of the Trade Act of 1974 provides that, if the International Trade Commission determines an article
is being imported in such quantities that it is “a substantial cause of serious injury, or the threat thereof,
to the domestic industry producing an article like or directly competitive with the imported article,” the
President may take “appropriate and feasible action,” including imposing a “duty.” §§2251(a),
2253(a)(3)(A). Section 301 of the Trade Act of 1974 authorizes the President through a subordinate
officer to “impose duties” if he determines that “an act, policy, or practice of a foreign country” is
“unjustifiable and burdens or restricts United States commerce.” §§2411(a)—(c). Section 338 of the
Tariff Act of 1930 permits the President to impose tariffs when he finds that “any foreign country places
any burden or disadvantage upon the commerce of the United States.” §1338(d). And Section 232 of the
Trade Expansion Act of 1962 authorizes the President to, after receiving a report from the Secretary of
Commerce, “adjust the imports of [an] article and its derivatives so that such imports will not threaten to
impair the national security.” §1862(c)(1)(a).

So the Court’s decision is not likely to greatly restrict Presidential tariff authority going forward. But the
Court’s decision is likely to generate other serious practical consequences in the near term. One issue
will be refunds. Refunds of billions of dollars would have significant consequences for the U. S.
Treasury. The Court says nothing today about whether, and if so how, the Government should go about
returning the billions of dollars that it has collected from importers. But that process is likely to be a
“mess,” as was acknowledged at oral argument. A second issue is the decision’s effect on the current
trade deals. Because IEEPA tariffs have helped facilitate trade deals worth trillions of dollars—including
with foreign nations from China to the United Kingdom to Japan, the Court’s decision could generate
uncertainty regarding various trade agreements. That process, too, could be difficult.

* sk ok

The tariffs at issue here may or may not be wise policy. But as a matter of text, history, and precedent,
they are clearly lawful. I respectfully dissent.
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