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at preventing the recipient from spreading disease to others-to also govern 'forced 

medical treatment' for the recipient's benefit.''). 

(24 of 30) 

As discussed, Jacobson limited its own applicability to vaccines that prevent 

transmission of a particularly deadly contagious disease. The smallpox vaccine is a 

sterilizing vaccine, meaning that it stops transmission to third parties. The Covid-19 

vaccines are not sterilizing vaccines, so they do not stop transmission to third parties. 

Hence, Jacobson may not be read to allow government to require health measures that 

benefit only the recipient himself or herself. See Jacobson, 197 U.S. at 35 ("[T]he 

legislature has the right to pass laws which, according to the common belief of the 

people, are adapted to prevent the spread ef contagious diseases.") (emphasis added); id at 35 

(noting that "vaccination [is] a means of protecting a community against smallpox.") 

(emphasis added); id at 31-32 ("vaccination [is] a means to prevent the spread of 

smallpox.") (emphasis added). 

Indeed, if ensuring the medical system is not overburdened (and with no showing 

of an emergency on that front) constituted a valid reason to mandate health measures, 

the government could mandate alcohol abstention, staying within a certain weight 

range, and exercising regularly. LAUSD's and amici's approach would eviscerate all 

limits on governmental powers to intrude on medical and bodily autonomy recognized 

in Cruzan, Glucksberg, Haper, and other cases. After all, if the government's mere 

representation that it needs to mandate certain medical treatments to prevent 

"overburdening" the hospital system sufficed to show a substantial state interest, it 
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would follow that the government could force anyone to submit to a,ry preventative 

medical intervention.4 This cannot be (and is not) the law. Such a holding would not 

only radically depart from the current understanding of the limits on government's 

power to force medical treatments, it would obliterate those limits. 

The en bane Court should adhere to the limiting principle that the government 

may mandate medical interventions only where submission to the mandate provides a 

significant benefit to third parties. In the case of vaccines, that means that the 

government must show that the disease in question is particularly dangerous and that 

the vaccine is effective in preventing transmission to other members of the community 

before its use can be mandated. Whatever may be said of Covid's dangerousness, it is 

beyond dispute that Covid vaccines do not prevent transmission and thus provide no 

benefits to third parties, because they do not protect them from contracting the disease. 

(25 of 30) 

The States also argue erroneously that ''Jacobson ... did not turn on factfinding 

about the efficacy of the vaccine .... [T]he Court expressly held that '[t]he fact that the 

belief [in effectiveness] is not universal is not controlling, for there is scarcely any belief 

that is accepted by everyone."' Brief of Amicus Curiae States of Oregon, et al. at 9, Health 

Freedom Def Fund (9th Cir. 2025) (No. 22-55908) (quoting]acobson, 197 U.S. at 35). This 

argument, applied to the facts here, does not favor Defendants, because when it came 

4 There are additional problems with this argument. For example, it is not at all obvious 
why it is even rational for a school district's policies to concern themselves with hospital 
capacities. School officials have neither the expertise nor any legal authority to govern 
local hospitals. Thus, this argument cannot survive even rational basis scrutiny. 
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to the smallpox vaccine there was nearly universal agreement that it effectively arrested 

the spread of smallpox, see 197 U.S. at 31 (recounting "experience of this and other 

countries whose authorities have dealt with the disease of smallpox"), whereas there is 

nearly universal agreement that the Covid vaccines do not affect the disease's 

propagation. See Madeline Holcomb and Christina Maxouris, Ful!J Vaccinated People Who 

Get a Covid-19 Breakthrough Infection Transmit the Vims} CDC Chief S qys, CNN Health (Aug. 

6, 2021), https://tinyurl.com/ 458au9c7 0ast visited Mar. 11, 2025); CM Brown, et al., 

Outbreak ef SARS-CoV-2 Infections} Including COT/ID 19 Vaccine Breakthrough Infections} 

Associated with Lar;g,e Public Gatherings--Barnstable County} Massachusetts} Ju!J 2021, MMWR 

Morb. Mortal. Wkly. Rep. 2021; 70:1059-62 (Aug. 6, 2021), 

https://tinyurl.com/mtxznktc 0ast visited Mar. 11, 2025). 5 

Finally, not only did LAUSD know (or should have known) that Covid-19 

vaccines were non-sterilizing (did not stop transmission), but it has also become clear 

that the vaccines have side effects, sometimes serious and even deadly. For example, 

recent studies have demonstrated that the Covid-19 vaccines appear to increase other 

infections, Covid-19 reinfection rates, appendicitis, abnormal menses, and 

myopericarditis (inflammation of the heart tissue and/ or lining of the heart), and reduce 

5 It is particularly noteworthy that the CDC's acknowledgments were available by July­
August 2021, i.e., at or before the time that LAUSD adopted the version of the policy 
that is being challenged here. See 104 F.4th at 719-20 (noting that the policy was 
adopted on August 13, 2021 and required full vaccination by October 15, 2021). 
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white blood cell and platelet counts. 6 That does not mean the risks of the vaccine are 

not outweighed by the benefits for many or even most people (though that might 

indeed be the case for children enrolled in the LAUSD). But it does elucidate the 

problems with mandating a new or experimental vaccine, and it further corroborates 

the Plaintiffs' position that Jacobson cannot be read to automatically greenlight any 

mandate of a medical treatment labeled a vaccine-as the three-judge panel of this 

Court wisely recognized. See Health Freedom Def. Fund, 104 F.4th at 724-25. Indeed, 

according to Jacobson's own reasoning, courts should take particular care to examine 

vaccine mandates when the vaccine's administration might well be injurious to the 

subject. See 197 U.S. at 38-39. 

CONCLUSION 

In sum, Jacobson does not compel the conclusion that any vaccine mandate is 

subject only to rational basis review and courts should effectively just rubber stamp it. 

Rather, Jacobson instructs courts to balance the individual rights at stake against the 

State's interest in imposing the public health requirement in question. That inquiry 

should be informed by the efficacy of the vaccine in stopping transmission, as well as 

(27 of 30) 

6 See, e.g., Hui-Lee Wong, et al., Surveillance of COVID-19 vaccine safety among elder!J persons 
aged 65 years and older, ScienceDirect Gan. 9, 2023), available at 
https://tinyurl.com/mufm2r3v Oast visited Mar. 11, 2025); Guy Witberg, et al., 
Myocarditis efter Covid-19 Vaccination in a La,;g,e Health Care O,;g,aniZf1tion, New England J. 
of Med. (Oct. 6, 2021), available at https://tinyurl.com/yv2wk486 Oast visited Mar. 11, 
2025); Naoki Hoshino, et al., An autop.ry case report of fulminant myocarditis: Following mRNA 
COVID-19 vaccination, PubMed Gul. 4, 2022), available at 
https://tinyurl.com/3e4mm9th Oast visited Mar. 11, 2025). 
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the dangerousness of the disease in question. When a vaccine-especially a relatively 

new one with unknown long-term effects-has not been shown to stop transmission 

and the disease at issue presents a minimal risk to most, the individual's liberty interest 

will generally surmount the State's interest in mandatory vaccination, unless the 

government demonstrates some other significant interest in imposing the requirement 

beyond the benefit to the individual recipient. 

For these reasons, this Court should reaffirm the panel's holding that the 

Plaintiffs had alleged facts that, if true, meant the LAUSD's vaccine mandate was 

unlawful, reverse the district court's dismissal of the case, and remand to the district 

court for further proceedings consistent with this outcome. 
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