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214, 219 (1966). And the First Amendment protects the “mere dissemination of ideas”
regardless of “how offensive to good taste” some may find them. Papish v. Bd. of
Curators of Univ. of Missourt, 410 U.S. 667, 670 (1973) (protecting political cartoon
and article in campus newspaper). There is no serious argument that Ms. Oztiirk’s
op-ed contains any unprotected speech, and the government does not assert any such
claim could be made.?

Nor can the administration justify Ms. Oztiirk’s detention by vaguely alleging
Ms. Oztiirk’s speech supported terrorism. First of all, it didn’t. Oztiirk’s op-ed
criticized her university’s administration for dismissing student government
resolutions concerning asserted violations of international law in Palestine. Am. Pet.
99 2 & n.1, 16. And according to press reports, a State Department memo indicates
the State Department found no evidence linking Oztiirk to antisemitism or Hamas.*

Even then, advocacy far more aggressive than Oztiirk’s would still retain full
First Amendment protection. The Antiterrorism and Effective Death Penalty Act of
1996 criminalizes providing specified foreign terrorist organizations like Hamas,

ISIS, and Al-Qaeda “material support or resources,” defined as:

3 See United States v. Alvarez, 567 U.S. 709, 717 (2012) (plurality opinion)
(holding categories of speech unprotected by the First Amendment are carefully
cabined and limited to: incitement, obscenity, defamation, speech integral to criminal
conduct, fighting words, child pornography, fraud, true threats, and speech
presenting a “grave and imminent threat the government has the power to prevent,
although a restriction under [this] last category is most difficult to sustain”) (citations
omitted).

4 John Hudson, No Evidence Linking Tufts Student to Antisemitism or
Terrorism, State Dept. Office Found, Wash. Post (Apr. 13, 2025),

https://www.washingtonpost.com/national-security/2025/04/13/tufts-student-
rumevysa-ozturk-rubio-trump/.
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any property, tangible or intangible, or service, including currency or
monetary instruments or financial securities, financial services, lodging,
training, expert advice or assistance, safehouses, false documentation or
1dentification, communications equipment, facilities, weapons, lethal
substances, explosives, personnel (1 or more individuals who may be or
include oneself), and transportation, except medicine or religious
materials].]

18 U.S.C. § 2339A(b)(1). Mere statements of opinion in student newspapers arguing
for a university to weigh in on a foreign conflict are conspicuously absent from that
list. See id.

In Holder v. Humanitarian Law Project, 561 U.S. 1 (2010), the Supreme Court
held that under this definition, even expressing support for a terrorist organization
or its goals, without more, does not qualify as providing material support. As the
Court explained:

Congress has not ... sought to suppress ideas or opinions in the form of

“pure political speech.” Rather, Congress has prohibited “material

support,” which most often does not take the form of speech at all. And

when it does, the statute is carefully drawn to cover only a narrow

category of speech to, under the direction of, or in coordination with
foreign groups that the speaker knows to be terrorist organizations.

Id. at 26.

“Speech 1s powerful. It can stir people to action, move them to tears of both joy
and sorrow and—as it did here—inflict great pain.” Snyder, 562 U.S. at 460—61. Some
nations react to such expression by “punishing the speaker.” Id. at 461. But as a
“Nation we have chosen a different course—to protect even hurtful speech on public
1ssues to ensure that we do not stifle public debate.” Id. Here, however, stifling public

debate appears to be the point.
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C. Detaining Ms. Oztiirk for her pro-Palestine op-ed is
unconstitutional viewpoint discrimination.

American free speech jurisprudence dictates that the government may not
punish people based on their opinions. “If there is any fixed star in our constitutional
constellation, it is that no official, high or petty, can prescribe what shall be orthodox
in politics, nationalism, religion, or other matters of opinion.” W. Va. State Bd. of
Educ. v. Barnette, 319 U.S. 624, 642 (1943). That means “the government must
abstain from regulating speech when the specific motivating ideology or the opinion
or perspective of the speaker is the rationale for the restriction.” Rosenberger v. Rector
& Visitors of Univ. of Va., 515 U.S. 819, 829 (1995). Courts have rejected viewpoint
discrimination for decades, particularly at universities. Courts at all levels have
rebuffed efforts at public universities to restrict ideas by limiting who may teach,>
who may be invited to speak,® which publications to fund,” and what organizations to

recognize or fund.8

5 Keyishian v. Bd. of Regents of Univ. of State of N.Y., 385 U.S. 589, 602—603
(1967) (loyalty oaths for university faculty).

6 Molpus v. Fortune, 432 F.2d 916, 917 (5th Cir. 1970) (university speaker bans);
Brooks v. Auburn Univ., 296 F. Supp. 188, 196 (M.D. Ala. 1969) (holding the “State
of Alabama cannot ... regulate the content of the ideas students may hear” because
that is “unconstitutional censorship in its rawest form”).

7 Rosenberger, 515 U.S. at 825-29 (denial of funding to Christian student
newspaper).

8 Healy v. James, 408 U.S. 169 (1971) (denial of recognition to student political
group); Gay & Lesbian Students Ass’n v. Gohn, 850 F.2d 361, 363—67 (8th Cir. 1988)
(refusal of funding to student gay rights group following state legislature’s
resolution).
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The government’s detention of Ms. Oztiirk for the reasons given to date
amounts to confessed viewpoint discrimination. The Department of Homeland
Security’s spokesperson said the government targeted Oztiirk for purportedly
“[g]lorifying and supporting terrorists.” Am. Pet. § 60. Secretary Rubio, justifying the
administration’s targeting of Oztiirk, said he would go after any foreign national he
believed was “supporting Hamas.” Id. 9 43. Even if her political opinions could be so
characterized, this is the American government engaging in open and blatant
viewpoint discrimination.

Viewpoint discrimination remains unlawful even when others find the
speaker’s message offensive. The “proudest boast of our free speech jurisprudence is
that we protect the freedom to express the thought that we hate.” Matal v. Tam, 582
U.S. 218, 246 (2017) (plurality opinion) (citation omitted); see also Iancu v. Brunetti,
588 U.S. 388, 396 (2019) (protecting speech “offensive to many Americans,” including

’”

on the subject of “terrorism,” because “a law disfavoring ‘ideas that offend’
discriminates based on viewpoint, in violation of the First Amendment”) (citation
omitted).

The government has not claimed Ms. Oztiirk ever engaged in terrorist activity.
It does not allege she ever provided material support to a terrorist organization. The
government has not purported to rely on any of the provisions of the Immigration and
Nationality Act that concern terrorist activity. E.g., 8 U.S.C. §§ 1227(a)(1), (4)(B),

1182(a)(3)(B)())(VII). Instead, the government has targeted Ms. Oztiirk because of her

advocacy for Palestinians in a newspaper. It characterizes her political opinion as
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“glorifying” terrorists and has arrested and detained her because of it. Am. Pet. {9
60—61. But as the Supreme Court made clear in Holder, independent advocacy of
views or causes remains fully within the First Amendment’s protection. 561 U.S. at
39.

The government’s justification for detaining Ms. Oztiirk has not included any
allegations that she engaged in any speech or conduct not protected by the First
Amendment. Instead, the government relies solely on Ms. Oztiirk’s protected
expression. That is unacceptable under our Constitution and under bedrock
American principles of free speech.

D. The administration’s detention of Ms. Oztiirk amounts to
unconstitutional retaliation.

Arresting and detaining Ms. Oztiirk because of her political opinions is
textbook unlawful retaliation. “The law is settled that as a general matter the First
Amendment prohibits government officials from subjecting an individual to
retaliatory actions ... for speaking out.” Hartman v. Moore, 547 U.S. 250, 256 (2006).
Unlawful retaliation occurs when, after an individual engages in protected conduct,
the government takes “adverse action” against them, and there is a “causal
connection between this adverse action and the protected speech.” Matthews v. City
of New York, 779 F.3d 167, 172 (2d Cir. 2015). Action is adverse if it “would deter a
similarly situated individual of ordinary firmness from exercising” their freedom of
speech. Davis v. Goord, 320 F.3d 346, 353 (2d Cir. 2003).

The administration’s arrest and detention of Ms. Oztiirk ticks each

unconstitutional box. As explained above, writing an op-ed on a matter of public
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concern 1s quintessential protected speech. Mills, 384 U.S. at 219. There can be no
doubt arrest and detention would deter a person of ordinary firmness from writing
an op-ed. See Houston Cmty. Coll. Sys. v. Wilson, 595 U.S. 468, 477 (2022)
(categorizing “an arrest” as an “easy to identify” adverse action). And the Trump
administration has repeatedly confirmed its actions against Ms. Oztiirk are
predicated on her protected speech. See, e.g., Am. Pet. 9 43, 60, 61. The
administration’s arrest and detention of Ms. Oztiirk is quintessential retaliation and
barred by the Constitution.

II. Arrests Targeting Protected Advocacy Contradict America’s Free-
Speech Rights and Values.

A. Allowing arrest and detention for speech the government
disfavors will chill expression at America’s universities and
beyond.

Arresting and detaining Ms. Oztiirk for engaging in protected expression on a
university campus is irreconcilable with the Supreme Court’s admonition that
colleges and their “surrounding environs” are “peculiarly the ‘marketplace of ideas.”
Healy, 408 U.S. at 180-81 (quoting Keyishian, 385 U.S. at 603). We count on
universities to act as the historic “center of our intellectual and philosophic tradition”
of open debate and inquiry. Rosenberger, 515 U.S. at 835.

There are more than a million international students studying at America’s

universities.? None of them will feel safe criticizing the American government of the

9 Enrollment Trends, Inst. of Int’l Educ.,
https://opendoorsdata.org/data/international-students/enrollment-trends (last
visited Apr. 28, 2025) [https://perma.cc/5UQU-X3SQ)].
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day—in class, scholarship, or on their own time—if a current or future secretary of
state may, whenever he chooses and at his unreviewable discretion, facilitate their
arrest and detention based on their spoken or written advocacy.

That is not the American free speech tradition. Our schools “have a strong
interest in ensuring that future generations understand the workings in practice of
the well-known aphorism, ‘I disapprove of what you say, but I will defend to the death
your right to say it.” Mahanoy Area Sch. Dist. v. B.L. ex rel. Levy, 594 U.S. 180, 190
(2021). Secretary Rubio may disapprove of what Ms. Oztiirk has to say, but it is his
constitutional duty to defend her right to say it, whether on or off campus.

The point of the administration’s action against Ms. Oztiirk is the chill—to
scare the Nation’s million-plus foreign students and tens of millions of lawful resident
non-citizens from engaging in pro-Palestine advocacy (even though millions of
citizens freely engage in the very same advocacy). That is what candidate Trump
promised on the campaign trail. In 2024, he vowed, “One thing I do is, any student
that protests, I throw them out of the country. You know, there are a lot of foreign
students. As soon as they hear that, they’re going to behave.”l® Then, after Ms.
Oztiirk’s arrest, Secretary Rubio justified detaining her and other student protestors
by claiming they are “supportive of movements that run counter to the foreign policy

of the United States.” Order, ECF No. 104, at 50 (quoting Secretary Rubio’s remarks

10 Josh Dawsey et al., Trump Told Donors He Will Crush Pro-
Palestinian Protests, Deport Demonstrators, Wash. Post (May 27, 2024),

https://www.washingtonpost.com/politics/2024/05/27/trump-israel-gaza-policy-
donors [https:/perma.cc/2EU2-GNG9].
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to the press). The equation for foreign students is simple: Support the
administration’s view of the war in Gaza, or else.

This must not stand. “Our commitment to precious First Amendment freedoms
1s tested when unpopular” speakers and groups “seek refuge within its scope.” Int’l
Soc’y for Krisha Consciousness, Inc. v. Barber, 650 F.2d 430, 447 (2d Cir. 1981). In
America, some advocate ideas that are “discomforting, unsettling, and obnoxious.” Id.
(citations omitted). But they “are entitled to the First Amendment freedoms we all
enjoy, and considerations of comfort or convenience cannot prevail.” Id.

B. Allowing the Secretary of State to order the arrest and

detention of speakers deemed contrary to the national interest
is an un-American approach to speech.

Allowing the Secretary of State to retaliate against speakers if he deems it in
the national interest would place the United States among strange bedfellows when
it comes to freedom of speech. For example, Article 51 of China’s Constitution
provides that individual liberty gives way if the government decides the expression
“undermine[s] the interests of the state.” Xianfa [Constitution] art. 51 (1982)
(China).!! Russia’s laws, too, permit the “[r]estriction of access to information” in the
name of protecting “morality,” its system of government, and the “security of the
state.” Federal'nyi Zakon RF ob Informatsii, InformatSionnykh Tekhnologiiakh i o
Zashchite Informatsii [Federal Law of the Russian Federation on Information,

Informational Technologies and the Protection of Information], Sobranie

11 Available at:

https://english.www.gov.cn/archive/lawsregulations/201911/20/content WS5ed8856e
¢6d0b3f0e9499913.html.
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Zakonodatel’stva Rossiiskol Federatsii [SZ RF] [Russian Federation Collection of
Legislation] 2006, No. 31, Item 3448.12 And Saudi Arabia prohibits expression that
serves any “foreign interest” conflicting with the “national interest” or that “stir[s] up
discord among citizens.” Law of Printing and Publication, 2006 (Royal Decree No.
M/23, 3/9/1424 H), art. 9 (Saudi Arabia).13

America, however, has charted a different course than the world’s censorial
kings and regimes. In 1801, President Thomas Jefferson used his first inaugural
address to defend the free speech rights of those who called for dissolution of the
Union. He proclaimed, “If there be any among us who would wish to dissolve this
Union or to change its republican form, let them stand undisturbed as monuments of
safety with which error of opinion may be tolerated and where reason is left free to
combat it.”14 Little could be more dangerous to the interests of a fledgling nation than
calling for its extinction, yet our commitment to free speech remained. So it should
today, 224 years later.

CONCLUSION

The freedom of foreign nationals lawfully residing in the United States is not

“dependent upon their conformity to the popular notions of the moment,” because the

First Amendment “belongs to them as well as to all citizens.” Wixon, 326 U.S. at 166

12 Available at:
https://[www.wto.org/english/thewto e/acc e/rus e/wtaccrus58 leg 369.pdf.

13 Available at: https://www.saudiembassy.net/law-printing-and-publication.

14 Thomas Jefferson, First Inaugural Address Mar. 4, 1801, Avalon Project
https://avalon.law.yale.edu/19th_century/jefinaul.asp (last visited Apr. 28, 2025)
[https://perma.cc/PJ5G-F2GF].
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(Murphy, J., concurring). Secretary Rubio’s arrest and detention of Ms. Oztiirk
violates the First Amendment and betrays more than two centuries of American
commitment to free and open expression. The Court should grant Ms. Oztiirk’s

requested relief.

Dated: April 28, 2025 Respectfully Submitted,

Isl _James M. Diaz
James M. Diaz

Conor T. Fitzpatrick*

FOUNDATION FOR INDIVIDUAL
RIGHTS AND EXPRESSION

700 Pennsylvania Ave. SE, Ste. 340

Washington, DC 20003

(215) 717-3473

conor.fitzpatrick@thefire.org

James M. Diaz

(VT Bar No. 5014)
DARBY KOLTER & ROBERTS LLP
89 South Main Street
Waterbury, VT 05676
(802) 253-7165
jay@waterburystowelaw.com

Counsel for Amicus Curiae
*Pro hac vice application forthcoming

22



