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QUESTIONS PRESENTED

1. Whether Congress has constitutional power:
(a) to prohibit the shipment in interstate com-
merce of lumber produced under specified sub-
standard labor conditions; and (b) to prescribe
minimum rates of pay and maximum hours of work
for employees engaged in the production of lumber
for mmterstate commerce.

2. Whether the provisions of the Fair Labor
Standards Act as applied to the appellee violate the
due process clause of the Fifth Amendment.’

STATUTE INVOLVED

The statute involved is the Fair Labor Stand-
ards Act of 1938, 52 Stat. 1060, U. S. C., Title 29,
Sec. 201 eb seq. The Act and the applicable Regu-
lations are set forth in Appendix A, infra, p. 119.
For the convenience of the Court the salient provi-
sions of the Act pertinent here are briefly sum-
marized.

Section 6 provides that every employer shall pay
to each of his employees who is engaged in inter-
state commerce, or 1 the production of goods for
that commerce, a wage of not less than twenty-five
cents an hour during the first year after the effec-
tive date of the section. Section 7 provides that
during the same year those employees shall not be

1 This question, though not passed upon by the lower
court, was raised by appellee 1n its demurrer and seems prop-
erly to be before this Court. See énfra, p. 99.
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emploved for longer than forty-four hours per
week without receiving compensatnion at one and
one-half times the regular rate of pay lor honrs 1
excess of forty-four. The mimimnm wage and the
maximum hours are to be gradually mercased and
decreased. respectively, after the first year.

Section 11 (¢) requires employvers subject to the
Act to keep such records of the wages and hours
of their employees as are prescribed by adnmmistra-
tive regulation.

Section 15 provides that 1t shall be unlawtul for
any person (1) to transport or sell in wterstate
commerce, or sell with knowledge that shipment
in nterstate commerce 1s intended, goods m the
production of which the wage or hour standards of
the Act have been violated; (2) to viwiclate any of
the provisions of Sections 6 or 7, which estabhish
snch standards; or (3) to violate the provisions of
Section 11 (c).

STATEMENT

The appellee was indicted on November 2, 1939,
for the violation of varions provisions of the Fair
Labor Standards Act. The indictment contams
nineteen counts (R. 1-14).

Paragraphs 1 to 8 of the first count (R. 1-2) are
incorporated by refercnce in each succeeding count.
These paragraphs allege that the F. W. Darby
Lumber Conupany, of Stateshoro. Georgia, is an un-
incorporated company owned by and under the



4

active control of Fred W. Darby* (Pars. 1 and 2).
The company and Darby are engaged in the busi-
ness of buying, producing, manufacturing, and sell-
ing lumber. In the course of the business they
receive orders for hunber, obtain the raw material
(by purchase or cutting), convert it by various
processes into manufactured lumber, and sell it
(Par. 3). A large proportion of defendant’s
lumber was bought, produced, and manufactured
pursuant to orders received from customers out-
side of Georgia with the intent on defendant’s part
that after obtaming and manufacturing the lumber
it would be sold, shipped, transported, and. de-
livered to points outside the State of Georgia; thus
‘‘the defendant produced and transported goods
for interstate commerce within the meaning of the
Fair Labor Standards Act of 1938’ (Par. 4),

1t is furilier alleged that Darby and his employ-
ees were employer and employees, respectively,
within the meaning of the Fair Labor Standards
Act (Pars. 5 and 6), and that at all times referred
to in the indictment a large proportion of the em-
ployees were engaged in the production and man-
ufacture of lumber for interstate commerce
(Par. 7).

Count 1 of the indictment charges, in Paragraph
9, that during the week beginning March 3, 1939,
defendant Darby employed one Levy Weaver ‘“in

t Fred W. Darby 1s the only defendant. The Datby Lum-
ber Company was not made a defendant although it was
named in the caption of the mmdictment,
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the buying, procuring, ohtaining, producing, and
manufacturing of goods. to wit, lumber, for mter-
state commerce,” and failed to pay hnn the pre-
sembed minimmn wage of twenty-five cents per
hour for that period (R. 3). Counts 2 and 3 are
identical, except for the name of the employee and
the period of time covered (R. 3—4). Counts 4 to
11 differ from the above only n that they charge
that during speaified wecks defendant failed to pay
named employees one and onc-half times the reg-
ular rate of pay for hours worked in excess of
forty-four per week (R. 4-9).

Count 12, Paragraph 2, avers that the Admms-
trator of the Wage and Hour Division of the United
States Department of Labor, pursuant to the pro-
visions of Section 11 (¢) of the Act, 1ssned regula-
trons, desembed as Title 29, Chapter V, Code of
Federal Regulations, Part 516, requiring every em-
ployer subject to the Act to keep records showing
the hours worked each day and week by cach of his
employees. Paragraph 3 then charges that the de-
fendant unlawfully failed to keep such records for
his employees, including employces engaged ““m
the production and manufacture of goods, to wit,
lumber, for interstate commerce’” (R. 10).

Count 13 alleges that on or about March 7, 1939,
defendant transported, shipped, and dehvered
from a point in Georgia to Gainesville, Florida, an
identified shipment of lnmber ‘“which the defend-
ant had cut and produced by Daniel B. Gay. know-

ing that m the eutting and production * * *
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Gay intended the said lumber would be shipped in
interstate and foreign commerce, and that Daniel
B. Gay employed in the production of said lumber,
employees, within the meaning of the Fair Labor
Standards Act, to whom he failed to pay wages at
a rate not less than twenty-five cents (25¢) an
hour” (R. 11). Counts 14 to 16 make the same
allegations with respect to shipments of lumber
to New York City, Orangeburg, South Carolina,
and Toledo, Ohio (R. 11-12).

Count 17 alleges that on or about March 7, 1939,
the defendant transported, shipped, and delivered
from a point within the State of Georgia to a point
within the State of Florida identified lumber
“manufaciured and produced for interstate com-
merce, in the production and manufacture of which
the defendant had employed employees to whom
the defendant had failed to pay wages at a rate
not less than twenty-five (25¢) an hour’ (R. 13).
Count 19 contains a similar charge with respect to
a shipment to the State of Ohio (R.14). Count 18
is also the same as Count 17, except that it alleges
that defendant shipped lumber in interstate com-
meree in the production of which he had employed
employees in excess of forty-four hours per week
without paying them time and a half for hours in
excess of forty-four (R. 13).

On Februavy 16, 1939, appellec filed a demurrer
to the indictment (R. 14-16), asserting that the
Act was unconstitutional because it did not fall
within any of the powers granted to Congress in
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Article I, Section 8, of the Constitution and be-
cause it violated the Fifth, Sixth. and Tenth
Amendments.* The demurrer also alieged that the
indictment did not set forth facts showing a viola-
tion of any valid statute of the Umrted States, that
it failed to advise defendant of the nature of the
charge aganst him, that 1t failed to charge that
the ‘“‘manufacture, production, or sale of lumber
1s trade or commerce among the several States or
constitutes interstate commerce’™, and that i cer-
tain details the mdictment was not sufficiently
definite.

The demurrer was argued on February 16, 1940,
and on April 27 the District Court rendered an
opinion sustaining the demurrer and quashing the
indictment (R. 16-20). The opmion considers
only the question of interstate commerce, and con-
cludes that application of the Act to the facts al-
leged in the indictment is unconstitutional. The
essence of the opinion seems to be the following
passage (R. 19):

* * * The essentinl constitutional
question in reference to the interstate com-
merce clause is as to the meaning of the
language of the Act, Sec. 6:

““Every employer shall pay to each of his
employees who 1s engaged in commerce or

*In the court below appellee abandoned a claim under
the Eighth Amendment Appellee also conceded that in
view of a stipulation of counsel Paragraph 7 of s de-
murrer, which attacked the valihty of Sectron 3 (m) of the
Act. need not be considered
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in the production of goods for commerce
wages at the following rates’ [italics ours].

If the language ‘“‘in the production of
goods for commerce” be limited to produc-
tion which at the time of production was
directly connected with interstate commerce
or was coupled with some act or acts per-
taining to and making such production a
part of interstate commerce the Act is con-
stitutional ; but if the Act means, as this in-
dictment charges, that the mere intent at the
time of production that after production it
may or will be sold in interstate commerce
in part or in whole makes it a part of inter-
state commerce, the Act is unconstitu-
tional, * * *

SUMMARY OF ARGUMENT
I

The Fair Labor Standards Act is a valid exer-
cise of the commerce power of Congress. This
conclusion is required both by the character of the
economic problem, as measured against the broad
purpose of the commerce clause, and by the de-
cisions of this Court which sanction the particular
provisions of the Act herve attacked.

A

1. State legislators, Congressional committees,
federal commissions, and businessmen over a long
period of time have realized that no state, acting
alone, could require labor standards substantially
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higher than those obtaimng n other states whose
producers and manufacturvers competed i the in-
terstate market.

2. The reiterated conclusion that the individual
states were helpless gamed added foree durimg the
prolonged economic depression of the 1930’s. The
Thirty-Hour Week bills, the National Industrial
Recovery Act, the textile and the coal hills, and the
Fair Labor Standards Act itself each veflect a great
volume of testimony adduced at congressional hear-
mgs and elscwhere to the cffect that emplovers with
lower labor standards possess an unfair advantage
m interstate competition, and that only the national
government could deal with the problem. The lum-
ber industry itsclf affords a dramatie 1llustration
of the inability of the particular states to insure
adequate labor standards; over 57 pereent of the
lumber produced enters mro interstate or foreign
commerce from 45 of the states.

3. The Congressional committees made specific
findings which were embodied in the Fair Labor
Standards Act as the congressional judgment that
low labor standards were detrnuental to the health
and efficiency of workers, caused the channels of
interstate commerce to spread those labor condi-
tions among the states, burdened interstate com-
merce, led to labor disputes obstructing that
commerce, and constituted an unfair method of
competition. Particularly when these findings ac-
cord with the facts of wineh this Court has already
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taken judicial notice, they are to be given conclusive
weight.

4. The incapacity of the individual states to
remedy the serious evils resulting from long hours
and low wages in interstate industry rests in part
upon the commerce clause itself, which prevents the
states from forbidding importation of goods pro-
duced under substandard conditions. Baldwwm v.
Seclig, 294 U. 8. 511. And, even if a state could
constitutionally protect its industries within its
own borders, it could not safeguard them against
the loss of their markets in other states.

B

The commerce clausc was designed to empower
the national government to deal with such prob-
lems.

1. The Virginia Resolution, directing that the
national government he empowered ‘‘to legislate
in all eases to which the separate states are mecom-
petent,’’” was three times approved by the Federal
Convention, and indeed, was amplified to authorize
Congress “‘to legislate in all cases for the general
interests of the union.”’ The Committee of Detail
translated these broad principles into the enumer-
ated powers. The failure of the Convention to
object to this change mn structure can reasonably
be interpreted only to mean that the Convention
understood that the enumerated powers, meluding
the comumerce clanse, placed within the jurisdietion
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of the national government control over those prob-
lems wineh are national 1 scope.

2. Exammation of the expression “‘commerce
among the several states” m the hght of the ety-
mology of 1787 shows that the phrase at that
time had a meaning equivalent fo *'the mter-
related busmess transactions of the several states
Lexicographers, econounsts, and authors used the
ternt “‘commerce’ to refer not only to the narrow
concept of sale or exchange, but to melude the en-
tire moneved economy, cibracing production and
manufactiure as well as exchange. Moreover. the
men who met in Philadelpha did not create an
mstrument fitted to cope only with the exigencies
of their tume; they realized that the Constitntion
nmist apply in a “remote futuniry,” brimgimg *“con-
tingencies * * * illinntable in their nature,”
and desired that 1t be capable of achieving in the
future the great pnrposes set out in the Sixth Reso-
lution and carried over into the Preamble.

3. The decisions of this Court, from their very
beginning, have vecogmzed that the commerce
clause gives Congress power to meet the economic
problems of the nation, whatever they may be.
Marshall’s basic eriterion has never been bettered :
Congress has power over that commeree which
concerns more states than one,”” meluding *‘those
internal concerns which affect the states general-
Iy,”” in contrast fo *‘the completely mternal com-
merce of a state.”  Gibbons v. Ogyden, 9 Wheat. 1,
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194-195. Sce, also, Minnesota Rate Cases, 230 U.
S. 352, 398. Under the protection of this clause,
and the decisions of this Court, our markets have
become national rather than local. Labor condi-
tions, so far from being the concern of the indi-
vidual states alone, can now adequately be regu-
lated only by Congress. The commerce clause, In
incapacitating the states, gives the requisite power
to Congress.

C

1. Section 15 (a) (1) forbids the interstate ship-
ment of goods produced under substandard labor
conditions. The provision is on its face a regula-
tion of interstate commerce, and therefore within
the powers of Congress. Mulford v. Smith, 307
U. 8. 38; Electric Bond and Share Co. v. Commas-
ston, 303 . S. 419, 442; Kentucky Whip & Collar
Co. v. Illtnois Central R. Co., 299 U. S. 334, 347.

None of the objections advanced to this obvious
conclusion have substance; we shall consider each
in turn.

2. It can no longer be asserted that the power of
Congress to restrict or condition interstate com-
merce is lunited to articles in themselves harmful
or deleterious. Mulford v. Swmith, supra; Ken-
tucky Whap & Collar Co. v. Illinois Central R. Co.,
supra.

3. The suggestion that Congress cannot regulate
interstate commerce for ends which do not concern
commerce itself 1s also unavailing. The Fair La-
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bor Standards Act, intended to prevent unfair
competition and the spread of harmful conditions
m mterstate commerce, has a goal which 1s com-
mercial in the strictest sense. But, even if the Act
were concerned simply with humamtarian ends, 1t
would none the less be within the commerce power.

4. The argument that Section 15 (a) (1) is an
mvalid regulation of production because it will
affect the manner 1 which goods are produced 1s
destroyed by the deciston m Mulford v Swnth,
supra, where the Court sustained the power of Con-
gress to regulate the amount of tobacco marketed,
desptte the obvious effect of the regulation upon the
amount produced on the farm. The power of Con-
gress is measured by what 1t vegulates, not by what
it affects.

5. Hammerv. Dagenhart, 247 U. 8. 251, is wholly
inconsistent with the subsequent decisiong of this
Court, which have repudiated or abandoned eacl
premise upon which the opinion rests.

If it weve to be reaffirmed, there again would
appear a ‘“‘no man’s land ™ in which both the states
and Congress are incompetent to act; the Consti-
tution contemplates no such result.

D

Section 15 (a) (2) forbids violation of the pro-
visions which fix wages and hours to be observed
in the production of goods for interstate commerce.
It is valid under any of several analyses.
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1. Section 15 (a) (2) is an appropriate means
by which to keep the interstate channels free of
goods produced under substandard conditions.
The direct prohibition of interstate shipment found
in Section 15 (a) (1) is implemented and enforced
by the provisions of Section 15 (a) (2), which pro-
hibit such conditions in the production of goods for
intorstate commerce, It is familiar doctrine that
intrastate acts lie within the power of Congress
when necessary effectively to control interstate
transactions, and Congress need not wait until
transportation commences in its effort to protect
the flow of commerce. Shreveport Case, 234 U. 8.
342.

9. Again, even if Section 15 (a) (2) were en-
tirely independent of Section 15 (a) (1), it would
constitute a valid econtrol over unfair competition
in interstate commerce. Employers who exploit
substandard labor conditions gain an nnfan' advan-
tage which diverts mterstate trade to them at ihe
expense of their competitors. Congress may regu-
late methods of competition in interstate commerce
regardless of the intrastate situs of the transac-
tions giving the competitive advantage.

3. The smplest answer to appellee’s attack is
that Section 15 (a) (2) deals with employer-
employee relationships which have already been
established by the Labor Board cases as within the
federal commerce power. Santa Cruz Fruit
Packing Co. v. National Labor Relations Board,
303 U. S. 453.
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4. Moreover. the Labor Board cases are control-
ling because Congress has found that Seciion 15
(a) (2) will dimimsh the obstructions to nter-
state commerce which flow from labor dispuies.
The most freguent occasions for disruptive strikes,
as indicated both by official mvestiganons and hy
the decisions of tlis Court, ave the econdinons cansed
by low wages and long hours If Congress can
forbid one important cause of labor disputes which
obstruct commeree, the refusal of emplovers io ae-
cept collective bargaming, it has corresponding
power to correct substandard labor conditions, the
other major cause of obstructive labor disputes

5. Neither Schechter Poullry Corp. v. Uniled
States, 295 U. S. 495, nor Carter v. Carter Coal Co.,
298 U. 8. 238, is controlling here. The Schechier
case applied only to local activities after nterstate
commerce had ended. The Carler Coal case is
wholly incousistent with the subsequent decisions
of this Court, in pavticular Senta Cruz Frud
Packing Co. v. National Labor Relations Board.,
303 U. S. 453, and should now be overruled.

BE

Scetions 11 (¢) and 15 (a) (3), requiring em-
ployers to keep records and forbidding them to
make false reports, are plainly ancillary to the reg-
ulatory sections of the Act and their constitution-
ality inevitably follows that of the substantive
provisions.
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Since the Fair Labor Standards Act is a valid
exercise of the power granted Congress to regulate
interstate commerce, there is no room for the Tenth
Amendment to operate. That amendment in terms
merely reserves to the States ‘the powers not dele-
gated to the United States.”

1. That the Amendment is not a limitation upon
the exercise of the powers which are delegated to
the federal government is confirmed by the his-
tory of 1ts adoption. Its purpose, as then ex-
pressed, was merely to declare that the central gov-
ernment was to be one of delegated powers; it was
viewed as unnecessary, but it was considered that
“‘there can be no harm in making such a declara-
tion.”’

2. The plain purpose of the Amendment has been
recognized by more than a century of constitu-
tional litigation. From Martin v. Hunter’s Les-
see, 1 Wheat. 304, 325, to Wright v. Unton Central
Life Ins. Co., 304 U. 8. 502, 516, the Court has re-
peatedly recognized that the Tenth Amendment
adds nothing to the Constitution. A few of the
relatively recent decisions of this Court suggesting
a contrary view cannot be taken to have overruled
sub silentio so important a constitutional doctrine.

II1

The Fair Labor Standards Act does not violate
the Fifth Amendment.
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The question of due process 1s properly before
this Court. United States v. Curtiss-Winght Corp,
999 U. S. 304, 330; ¢f. United States v. Borden Co.,
308 U. S. 188, 207.

B

The Fair Labor Standards Act does not unduly
himit hiberty of contract. The decisions sustanng
the power of the states to enact comparable legis-
lation are fully appheable under the Fifth Amend-
ment  This Court has sustamed legislanion fixing
maximum hours for both men and women, and
minnmum wages for women generally and for men
under certamn circumstances. The only remaimmg
question, that of a statute providing for mnnmum
wages for men generally, 1s clearly governed by the
other decisions. As the Court recogmized m the
West Coast Hotel Co. case, the legislature must be
competent to prevent the injuries to health and
general welfare which flow from low wages as well
as from long hours. Facts of common knowledge,
together with technical and statistical studies in
great volume, all show that the bealth and welfare
of both the worker and the nation depend upon
the elimination of substandard conditions.

C

Appelliee’s objection that the Act is arbitrary be-

cause 1t establishes a uniform mimmum standard
254 248—40——3
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.for the entire nation could be sustained only if it
could be proved that the amount selected was so
high that no rational person could regard it as
suitable. The minimum wage of 25 cents an hour
during the first year and 30 cents during the six
subsequent years is obviously not unreasonably
high. Tt is less than the wages fixed by minimum-
wage boards and less than the estimates of the min-
imum amounts necessary for subsistence, whatever
region of the country be selected.

D

The exemption, in Section 13 (a) (6), of an em-
ployee engaged in agriculture can no longer be
thought to make the statute unconstitutional. Tig-
ner v. Texas, 310 U. 8. 141. The particular com-
ﬂzﬁt“that the producers of naval stores are ex-
empt while lumber manufacturers, who also work
on pine trees, are subject to the Act ignores the
substantial testimony before Congress that the pro-
duction of gum naval stores is an agricultural oper-
ation while lumber production is not.

E

The objection that the Fair Labor Standards
Act is void because of its indefiniteness is without

merit.
ARGUMENT

The constitutionality of the Fair Labor Stand-
ards Act has been passed upon by one circuit court
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of appeals® and by eight district judges.® Except
in the mstant case, the Aet has uniformly been held

to be vahd.
I

TaE Fsamr LaBoR STANDARDS ACT Is a4 VaLip
ExERCISE OF THE CoMMERCE PowERS oF CONGRESS

To assay the constitunionahity of the Fair Labor
Standards Act it 1s desirable, n the first imstance,
to refer to the nature of the economic problems
with which the Act deals and to explam the sigmfi-
cance of those problems m terms of constitutional
history. Accordingly, this brief first will show
that, as a practical matter, labor conditions under
wliich goods are produced for mterstate sale create

10pp Cotton Mills v Administrator. 111 F (2d) 23
(C. C. A. 5th), certiorari pending, No. 330 The Act has
also been given effect by the Circuit Court of Appeals for
the Seventh Circwit in Fleming v. Montgomery Ward
Co., decided July 18, 1940, certiorari pending. No 407, and
by the Circuit Court of Appeals for the Eighth Circmit m
Fleming v. Hawkeye Pearl Button Co. 113 F. (2d) 52

* United States v. Wallers Lumber Company, 32 F Supp
65 (S. D. Fla.) ; Jacobs v. Peavy-Wilson Lumber Co . 35 F
Supp. 206 (W. D. La.) ; Andrews v Montgomery Ward
Co.. 30 F. Supp. 380 (N. D. Ill, Holly, J ), affirmed, July
18, 1M0; United States v. Fealure Frocks, Inc, 33 F
Supp. 206 (N. D. Ill., Woodward, J); Unated States
v. Chicago AMacaroni Co, Dec. 4, 1939 (N. D. Ill., Barnes.
Jd.); Williams v. Atlantic Coast Line Radroad. Feb.
29,1940 (E. D. N. C.) ; Morgan v. Atlantic Coast Line Rail-
road, 32 F. Supp. 617 (S. D. Ga ) ; Bowie v. Claiborne, Dec.
26, 1939 (D. C. Puerto Rico) ; Quinones v Central Igualdad,
Ine., Feb. 7, 1940 (D C Puerte Rico): Honore v Porto
Rican Express Co . Inc, Apnl 1.1940 (D C. Puerto Rico):
cf Rogers v Glazer, 32 F Supp 990 (W D Ma) The
first two of the above cases dealt with the lumber industiy
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a commercial and economic 'problem which the
states cannot solve. The history of the commerce
clause shows that such problems were intended to
fall within the scope of the powers granted to Con-
gress. The brief will then deal with the speeific
provisions of the statute under attack and show
that those provisions lie well within the powers of
Congress as defined by the decisions of this Court.

A, THE DISTRIBUTION IN INTERSTATE COMMERCE OF
GOODS PRODUCED UNDER SUBSTANDARD LABOR CONDI-
TIONS CREATES A NATIONAL COMMERCIAL PROBLEM,
WHICH THE INDIVIDUAL STATES CANNOT SOLVE.

1. The Background.—The interstate labor prob-
lem, although increasing in intensity in recent years,
is almost as old as interstate competition. As early,
as 1838 witnesses before a Pennsylvania investigat-
ing committee ‘‘expressed their fear that any re-
duction of the hours of labor, or the probibition of
child labor, so long as it could apply only to Penn-
sylvama, must resnlt disastrously to manufac-
turers in their competition with others mnot
similarly restricted.””* A Massachusetts legisla-
tive investigation in 18457 and a Pennsylvania

1«Factory Legislation in Penmsylvania: Its Ilistory and
Administration,” by J. L, Barnard, Publications, Univ. Pa.,
Series 1n Pol. Econ, and Pub. Law, No. 19 (1907), p. 14

2 United States Department of Labor, Women’s Bureau
Bulletin No. 66-1, [Tistory of Labor Legislation for Women
in Three States (1929), p. 14 (taken from Massachusetts
legislative documents, House No. 50, 1845). The investiga-
tion was directed at a proposal for a ten-hour day for
women.
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manufacturers’ resolution in 1848,* made the same
pomt. Again, in the 1870°s ten-hour hills were de-
feated m Massachusctts; they were opposed on the
ground that ‘‘they would drive the best operatives
into some other state where they could work as
many hours as they pleased *** By 1890 the sixty-
hour week had become generally estabhished in
Massachusetts, but a fifty-eight-hour week n the
textile mdustry was opposed bhecause® ' Massa-
chusetts * * * was just recovering from the
disadvantages of having to compete with neighhor-
ing states that had labor standards lower than hers,
and the textile industry could not afford the set-
back of another reduction of hours winch would
not affect competitors; * * *°° After the
fifty-eight-hour law was passed, representatives of
industry urged that 1t placed a ““special hardship’’
upon manufacturers m Massachusetts because of
‘‘their competitors m other states,”” and that um-
form regulation on a nauonal basis was essenfial.®
In 1895 the Secretary of the National Association
of Wool Manufacturers made a sinlar complaint
and recommendation.’

In 1892 Congress ordered an investigation of the
sweatshop system (27 Stat. 399). The report of

* John R. Commons and Associates, Documentary History
of American Industrial Society (1910}, Vol. VIIIL, p. 202.

* Women’s Bureau Bulletin No 66-1. supra, note 2, p 18.

® Women’s Burean Bulletin No, 66, pp 29-30,

sld.p 27.

“Id,p 27,
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the committee described in vivid terms the degrad-
ing and deleterious effects of low laboxr standards
and concluded ‘“that so long as 1interstate com-
merce in this regard is left free, the stamping out
of the sweating system in any particular State is
practically of no effect, except to impose peculiar
hardship upon the manufacturers of that State.”®
Txercise of ‘‘the full jurisdiction of the Federal
Government over interstate commerce’ was recom-
mended.’
The report of the U. 8. Industrial Commission in
1901 declared:™
- Uniform, or at least similar, legislation
in the various States is especially desirable
in the case of laws restricting child labor,
because insofar as the employment of chil-
dren is a real economy, it gives manufac-
turers in the States where it is permitted an
unfair advantage over those in the States
having child-labor laws.
In 1907 the evils caused by the labor of women and
children were deemed a sufficiently serious national
problem for Congress to authorize another investi-

s House Rept. No. 2309, 52d Cong. 2d Sess., Report of
the Committee on Manufacturers on the Sweating System
(1893), p. XXIV.
. *ld., at XXI.

10 H. Doc. 380, 57th Cong., 1st Sess., Report of the U. S.
Industrial Commission on Regulations and Conditions of
Capital and Labor (1901), Vol. XIX, p. 922.
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gation; this resulted in a nineteen-volume report
in 1910 and 1911.*

Recognition of the mabihity of the individual
states to cope with the problem of ¢hild labor re-
sulted in the passage of the Child Labor Act of
September 1, 1916 (39 Stat. 675), which was later
declared invalid by a closely divided Court.  am-
mer v. Dagenhart, 247 U. 8. 251. In the hearings
and debates preceding the passage of that law, wit-
nesses and congressmen reiterated that every at-
tempt by a state legislature to protect childven was
“met by the ery from the manufacturers, ‘State
legislation is unfair. You ask us to compete with
other States of different standards. This mnter-
state competition will ruin our busmess. If we
must advanee, let us advanec together.’ ”’™ The
Senate Committee Report in favor of the Cluld
Labor Bill stated:"

So long as there is a single State which for
selfish or other reasons fails to enact effec-

1 34 Stat. 866; S. Doc. No. 645, 61st Cong., 2d Sess,
Report on Condition of Women and Child Wage Earners
in the United States.

12 Hearings before the House Committee on Labor, 64th
Cong., 1st Sess., on H. R. 8234, p. 270. See also H. Rept.
No. 46, 64th Cong., 1st Sest, p. 13, 53 Cong Rec. 1571, 1575,
2014, 2029-2039, 12208, Appendix, Pt. 14, pp 206, 212, 239,
245, 257, Pt, 15, p. 1807, And see the memorials presented
by Massachusetts (45 Cong. Rec. 5245) and Ohio (53 Cong,
Rec. 1002). The material on this point 1s collected in the
brief for the Government in Tammer v. Dagenhart, October
Term, 1917, No. 704, pp. 10-35.

3 S. Rept. No 358. 64th Cong . 1st Sess. p 21
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tive child-labor legislation, it is beyond the
power of every other State to protect effec-
tively its own producers and manufacturers
against what may be considered unfair com-
petition of the producers and manufacturers
of that State, or to proteet its consumers
against unwittingly patromzing those who
exploit the childhood of the country.

The effect of low labor standards upon competi-
tion in interstate commerce was illustrated by the
diversion of business to states where manufacturers
were free to treat their employees the least favor-
ably. Production of shoes in Massachusetts de-
creased tremendously because of the advantages in
competition possessed by establishments in Maine,
New Hampshire, and midwestern states with lower
labor standards.”* A similar diversion of trade oc-
curred in ihe clothing industry from factories in

1+ With respect to the mugration of the shoe industry
from 1ts established center in Massachusetts and also from
Inrge cities in Wisconsin to areas of lower wages, see State
of Massachusetts, Governor’s Cor®Mittee on the Shoe Indus-
try, Report by Gleason L. Archer, April 11, 1935; Prelim-
mary Report of the Secretary of Labor, pursuant to
Senate Resolution 298, 74th Cong (1938), Migration of
Workers; Massachusetts House Doc. No. 2045, Preliminary
Report to the General Court of the Commission on Inter-
state Cooperation, Concerning the Migration of Industrial
Establishments from Massachusetts, under Chap. 10, Reso-
lutions of 1938; Robert Malcolm Keir, Manufacturing
(1928) ; National Recovery Administration, Hearings on
Boot and Shoe Industry, Study on the Causes of Migration
from the State of Massachusetts, January 22, 1935, pp.
297, 316-326, 344, 347, 348-352, 418449, 452-453.
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New York City to small towns in Pennsylvania,
New Jersey, Counnecticut, and the South where
labor standards were lower.® And the diversion of
trade mn the textile mdustry from the North to the
South 15 of common knowledge.™

9 1930-1937.—The prolonged economic depres-
sion of the 1930°s produced a much more msistent
demand for federal legislation fixing labor stand-

13 Srate of Connecticut Legislative Doc. No. 23, Report of
the Department of Labor on the Busingss and Conditions
of Wage Larners in the Stale (1933) ; Umted States De-
partment of Fabor, Women's Buveau, The Employment
of Women wn the Sewing Trades of Connecticut (1933), pp-
15-16; United States Department of Labor. Bureau of
Labor Statistics, Labor in the Shart Industry, 1933, Monthly
Labor Review. September 1933, p 499; Thomas L Swkes,
Carpet Baggers of Industry, 1937; Umted States Depart-
ment of Labor, Wage and Hour Division. Iearings before
Subcommittee of Apparel Industry Commatlce, pp 56-57,
62, 63; Supplement to Meeting of Apparel Industry Com-
niittee, 1939, Vol. IT, pp. 102-104. 117. 133, 134-138

wB. & G. S. Mitchell, The Industrial Revolution in Lthe
South (1930) ; B. & G. S. Muchell, “The Plight of the Cot-
ton Mill Labor;: m American Labor Dynamics, edited by
J. B. S. Hardman (1928), Clap XVTIII; S. Doc 126, T4th
Cong , 1st Sess., A Report ow the Conditions and Problems
of the Cotton Textile Indust:y, made by the Cabet Com-
mittee apponted by the President of the Umted States
(August 21, 1935), pp. 46~47; Massachusetts House Doc.
9045, supra, note 14, pp. 11-18; Robert Malcolin Ker,
Labor's Search for More (1938), pp. 455, 456 United States
House of Representatives, Subcommuttee of the Committee
on Labor, T4th Cong., 2nd Siess.. Hearings on H R. 9072,
to Rehabilitate and Stabilize Labor Conditions in the Tex-
tile Industry in the United States. Carter. Goodrich, and
others, Migration and Economic Opportunaty (1936)
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ards. The familiar and vicious spiral set in by
which prices were cut to obtain a market ; to meet
the lower prices, labor costs were cut by reducing
wages and prolonging hours; the competitive ad-
vantage thus obtained vanished as other producers
did the same; and the whole process was repeated
once again. The resulting loss in purchasing
power of the workers led to widespread unemploy-
ment, which in turn forced the worker to accept any
amount offered. In the lumber industry, for ex-
ample, the average wages for unskilled laborers in
Georgia dropped from $9.71 in 1928 ¥ to $3.76 per
week in 1932.° By 1932 the average wage for the
laborers m Georgla was 9.4 ecents per hour.”

. The hearings before congressional committees
held in connection with the proposed thirty-hour-
week bills,” the National Industrial Recovery Aect
(48 Stat. 195), the Ellenbogen Bill for the regula-
tion of the textile industry,” the first Guffey Coal
Act (49 Stat. 991), and the Fair Labor Standards
Act itself, are replete with statements as to the un-

" United States Department of Labor, Bureau of Labor
Statistics, Bulletin No. 497, Wages and Hours of Labor in
the Lumber Industry: 1998, p. 35.

® Id , Bulletin No. 586 (1932), p. 32.

19 Ibid.

* H. R. 14518, 72d Cong., 2d Sess.; H. R. 4557, 73d Cong.,
Ist Sess.; H. R. 8492, 73d Cong., 2d Sess.; H. R. 7198, 74th
Cong, 1st Sess.; see H. Repts.: No. 1999, 72d Cong., 24
Sess.; No. 24, 73d Cong., 1st Sess.; No. 889, 73d Cong.,
2d Sess.; No. 1550, 74th Cong., 1st Sess.

**H. R. 9072, 11770, 12285, 74th Cong., 2d Sess.; H. Rept.

No. 2590, 74th Cong., 2d Sess.; H. R. 238, 75th Cong.,
Ist Sess.
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fair competitive advantage aceruing to the em-
ployers with lower labor standards, the interstate
nature of the competition, the consequent lack of
capacity of the states to 1remedy the situation, and
the necessity for federal action.

In December 1932 the thirtv-hour-week bill was
first introduced 1n the 72nd Congress, 2nd Session,
and favorably reported.® The bl was remtro-
duced in the 73rd Congrcss, Ist Session, and hear-
ings were held. The stazement of the representa-
tive of the clothing maiufacturers of Rochester,
New York, is tvpical of the many remarks * urging
the necessity of federal labor legislation. He
stated that:™

Today the manufacturers with the longest
hours and lowest wages set a standard which
the whole industry must try to meet if 1t is
to get its share of the nation’s business.

- * * L] *

The establishment of a national minimum
wage rate and standard of hours 1s the only
effective method o combating this tendency
in business today.

The thirty-hour-week bill passed the Senate on
April 6, 1933.® The bill never came to a vote in

=8, 5267, H. R. 14082, 14105, 14518, H. Rept. No 1999,
72d Cong, 2d Sess.

= See Note 45, infra, p. 34

* Hearings, House Commi:tee on Labor, 78d Cong., 1st
Sess., on S. 158 and H. R 4357, Thirty-khour Weeck Bill,
pPp S$25-826.

77 Cong Ree. 1350.
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the House, although favorably reported,” since the
bill which became the Naticnal Industrial Recovery
Act was given consideration instead.”

The hearings and debates on the National Indus-
tr1al Recovery Act showed that 1t was mtended to
reach the problem of mterstate competition in con-
ditions of eriployment. Senator Wagner stated
that its purpose was ‘“to eliminate destructive prac-
tices, unfair practices, competition in the reduction
of wages, and the lengthening of hours * * *.”
Industiial leaders agreed.”

The National Industrial Recovery Act required
that all codes contain provisions for mmimum
wages and maximum honrs. While that Act was in
effect, there was a substantial improvement in la-
bor condations.® After the Act was invalidated by

2 H. Rept. No. 24, 73d Cong., 1st Sess.

2177 Cong. Rec. 3611, See 82 Cong Rec. 1487

28 Hearings before House Ways and Means Committee on
H. R. 5664, 73d Cong., 1st Sess., p. 84.

2 Henry 1. Harriman, President of the United States
Chamber of Commerce, id., at 1343 Mr. Geddes, General Man-
gger of the Radio Manufacturers’ Association, Hearings be-
fore Senate Finance Commuttee on S. 1712 and H. R. 5755,
73d Cong., 1st Sess., p. 63.

% House Doc. 158, T5th Cong., 1st Sess., 4 Report on the
Operation of the National Recovery Administration, pp. 98,
108-110; National Recovery Administration, Research and
Planning Division, Hours, Wages, and Employment under
the Codes (January 1933) ; id., Report on the Operation of
the Nationad Industrial Recovery Act (February 1935),
pp. 33-40; Hearings on the Fair Labor Standards Act, note
40, infra, at 157.
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thiz Court i May 1935 Mlls were mtroduced to
establish some form of regulation for the coal and
textile industries 1n order to prevent recurrence of
the cyele of falling wages and lengthenming hours.

At the hearmgs on the Guffey Coal Inll a repre-
sentative of the Umted Mine Workers testified. ™
with the corroboration of a spokesman for the coal
operators,® that—

You cannot have an eight-hour day 1 one
competing disirici, a ten-hour day m an-
other, and a six-hour day m another,
* * % None of these bitumnous distrets
desire to make any wage negotiatnions at all
unless they are mrolved in what you wonld
call a competitive wage relationship * * *,
They want to know just what the wage will
be 1in Pennsylvania before they make a con-
tract in West Virginia: what it will he m
Ohio, where they are selling their coal; what

st Schechter Poultry Corp v United States. 295 T, 8 405
For testimony as to the decline mn standards after this deci-
sion, see Hearings on the Fair Labor Standards Act, infra.
Note 40, pp. 159-160 (testimony of Leon Henderson). 310-
316 (testimony of Isador Lubin); House Rept No 2590,
74th Cong., 2d Sess., To Rehabiluate and Stabilize Labor
Conditions in the Textile Industry of the Umited Stales.
pp- +8; 8§82 Cong. Rec. 1475. 83 Cong Rec. 7316. 9173:
Bowden, fHours and Earnings bejore and after the ¥ B A .
Monthly Labor Review (January 1937). pp 13-36

32 Hearings before a subcommittee of the House Commt-
tee on Ways and Means, 74th Cong., 1st Sess, on H R $479.
Stabilization of Bituminous Coal Mne Industry, pp 88-89
(testimony of Henry Warrum).

3 Jd ,atp 171 {testimony of Chatles O'Neill)
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it will be in Illinois or Indiana, or in Ken-
tucky.
The effect of differences in wage rates upon the
flow of coal in interstate commerce is vividly
brought out by the findings of the trial court in
Carter v. Carter Coal Co., 298 U. 8. 238. The
court found * from the record in that case, which
contained an extensive analysis and description of
conditions in the coal industry, that between the
years 1923 and 1929 shipnients of coal from Penn-
sylvania, Ohio, Illinois and Indiana decreased 52,-
800,000 tons, while shipments from West Virginia,
Kentucky, and Virginia increased 50,300,000 tons.
This was because—
The shift or diversion of shipments after
192% from the northern to the southern
group was primarily due to a reduction of
f. 0. b. mine prices in the South more
rapidly than in the North * * *. The
relatively lower southern f. 0. b. mine prices
after 1923 were due primarily to the greater
reductions in wage rates, which the southern
employers, operating on a non-union basis
substantially throughout this period, were
able to effect.

The court concluded * that ‘“in the bituminous coal

industry cutting of wage rates is the predominant

84 See Oarter v. Carter Coal Co., October Term, 1985, No.
636, Transcript of Record, pp. 181-183, Fmdings of Ad-
kins, J.

% Id., ot p. 211.
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and most effective method of gmning compehitive

advantages.’’

Substantially the same competitive situation for
the textile industry was described at the hearings
on the Ellenbogen Bill mtroduced m both the 74th
and 75th Congresses.” Governor Earle, of Penn-
sylvama, stated that *—

No single State or group of States can cope
with the problem of cutthroat competition

in any induostry whose produet is even par-
tially 11 the stream of interstate commerce.

There was a vast amount of testunony to the same
effect.”

After nvalidation of the N. R. A. codes, Con-
gress required that the awavd of Government con-
tracts be made to lhdders who would comply with
prevailing minimwun labor standards, in order to
prevent persons with the lowest standards of labor
from underbidding their competitors and thus ob-
taining Government contracts.” The competitive

% See note 21, supra. p. 26 Consideration of the textile
bill was halted when it was determmned to pass a general
wage-and-hour bill (§2 Cong. Rec. 1495).

3 Hearings before a subcommittee of the House Commut-
tee on Labor, 74th Cong., 2d Sess.,on H. R 9072, to Rehabili-
tate and Stabilize Labor Conditions in the Texztde Industry
of the Unaited States, . 539

3% Sce note 45, infra, p. 34.

3 The purpose of the Walsh-Healey Public Contracts Act,
49 Stat. 2036, U. S. G, Title 41, Supp V, Secs 3515, to
eliminate competition 1n labor standards appears planly
from its legislative history. See 80 Cong. Rec. 1002. 1009,
1010 1018; Hearmngs before House Commuittee on the Ju-



32

advantage of such personSwould extend, of course,
to private interstate sales as well as to sales to the
Government,

3. The Fair Labor Standards Bill—Finally, the
bill which became the Fair Labor Standards Act,
applying to interstate business generally, was in-
troduced. Although the hearings held during the
previous Qve years on related legislation might well
have been) regarded as giving Congress sufficient
factual basis for a new act dealing with wages and
hours, exiensive hearings were again held, and
over twelye hundred pages of testimony were
taken.® It seems sufficient to give a few excerpts
from this voluminous mass of testimony.

The president of the manufacturing firm of
Johnson and Johnson testified that:*

* % * Tnp all the discussions which have
taken place regarding better wages and
shorter hours, I have heard but one good

diciary, 74th Cong , 1st Sess, on S. 3055, pp. 16, 79-82, 116-
117, 364, 378; Hearings before a subcommlttee of the House
Commlttee on the Judicaary, 74th Cong., 2d Sess.,, on H R.
11554, pp. 153-156, 190, 211, 2229223, 266-270, 282—983 336,
360—361 442446, 529-530 E'(ce1pts from the debates and
hearm(rs on t;hls Act are collected 1n the Appendix to the
petitioner’s brief, pp. 20-60, in Perkins v. Lukens Steel Co
310 U. S 113.

10 See Jount Hearings beforsa the Senate Committee on
Education and Labor and the House Committec on Labor,
75th Cong., 1st Sess,, on S. 2475 and H. R. 7200, bills to
Provide for the Establishment of Fair Labor Standards in
E'mployment in and Affecting Interstate Commerce.

0 7d., at p. 95 (testimony of Robert Johnson).
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reason for paving low wages and working
long hours, and that 1s because some com-
petitor down the street 1 domg so. * * %
A former member of the New York Stafe Mim-
mum Wage Board explamed * that state mimimum
wage orders had largely been restricted to service
industries and retaul stores. m substantial part be-
cause—
In admnmustering State wage laws we have
had to realize that a neighbormg State holds
open arms to an cmplover who feels the
pressure of Ingher standards at home.
* * * 1t g becauze of thiz competition
wlich extends bevond State boundanres that
Federal regulation of labor standards in m-
terstate commerce 1s necessary—not as a
substitute for State regulation, but as an
addition to it.

A member of the Wisconsin Trades Practice
Commussion deelared that *

* * * TWe have in several instances been
confronted with inability to mamtam State
standards of wages and hours and nimimum
cost prices beeause of interstate commerce
competition, and we have no doubt that we
wtl be confronted with many more mstances
as we meet the demands of numerous indus-
tries that have for months been knockmg at
our doors for standards and as more of the
understandard operators become alert to

2 Jd . at p 365 (testimony of Elinore M Tlerrick).
S 14 atp 413 (testimony of Fred M Wyle).
254245—10——1
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and take advantage of the over-the-State-
line method of evading the State standards.

Dr. Isador Lubin, Commissioner of Labor Sta-
tistics, testified as to the effect of termination of
the N. R. A. codes in the textile industry; he sum-
marized his data as follows: "

In other words, the firms that did not cut
their wages lost business, and the firms that
cut their wages 37 percent or more increased
the actual amount of business as measured
in man-hours of employment for their work-
ers by about 60 percent.

These statements are representative of a body
of testimony before Congress and available in of-
ficial publications which would reach prodigious
proportions even in summary ; representative cita-
tions are set forth in the margin.® It seems suffi-

4 Iq., pp. 312-313.

# See Hearings before the House Committee on Labor, 73rd
Cong, 1st Sess., on S. 158 and H. R, 4557, The Thirty Hour
Week Bill, pp. 15, 25-26, 93, 115, 169, 172-173, 212-213, 491
492, 496497, 499, 501-504, 512-513, 533-534, 736738, 741, 812,
814-816, 824-826, 838-839, 885-888, 961, 977-979; Hearings
before House Committee on Ways and Means, 73rd Cong.,
1st Sess., on National Industrial Recovery, pp. 9, 55-56, 80,
84, 88, 94, 122; Hearings before Senate Finance Committee
on S. 1712 and H. R. 5755, 73rd Cong, 1st Sess., pp. 6, 63;
Hearings before a subcommuttee of the House Committee on
Labor, 74th Cong., 2nd Sess., on H R. 9072, fo Fehabilitate
and Stabilize Labor Conditions in the Textile Industry of the
United States, pp. 15, 16, 22, 27, 52, 53, 60, 62, 89, 90, 92, 93,
138, 139, 141, 143, 146, 149, 150, 154, 155, 162, 219-225, 232
936, 243, 248, 250, 293, 294, 310-311, 336, 536-539, 601, 611
612, 784-785; Joint Hearings before the Senate Committee
on Education and Labor and the House Committee on Labor,
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cient to note that Congress enacted the Fair Labor
Standards Act with full recognition of the fact,
self-evident iz any event, that maintenance of ade-
quate labor standards in industries which compete
in interstate commerce could be accomphshed only
by federal action.

4. The Lumber Industry—The Fair Labor
Standards Act was enacted with a view to elimnat-
ing from interstate channels goods of whatever na-
ture, when produced under substandard labor
conditions. The legislature did not intend to dif-
ferentiate hetween specific industries, nor does the
constitutional problem vary according to the type
of goods in question. But the lumber industry
is peculiarly illustrative of conditions to which the
Fair Labor Standards Act is directed. Especially
since the appellee is a lumber producer, 1t seems
appropriate to bring the sttuation in this industry
to the Court’s attention.®

Lumber is produced in every state but North
Dakota, and shipped 11 interstate commerce from
every state but three.” Over fifty-seven percent

75th Cong., 1st Sess., on S. 2475 and H. R. 7200, the Fair
Labor Standards Aect of 1937, pp. 93-95, 111, 127, 134, 140,
160, 175, 183, 187, 193, 200, 243, 250, 309-316, 397-398. 402,
403407, 413414, 455; see also notes 12-16, 29-31, 39, pp.
23-25, 25-29, 31.

*TIn a strict sense, since appellee ¢an raise no constitu-
tional questions but his own, it could be argued that he ean
attack the Act only as it applies to the lumber industry.
See p. 115, note 19, infra,

" The material in this paragraph is taken from United
States Department of Agriculture, Forest Service. Lumber
Distribution and Conswmption for 1936, compmled by R V
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of the lumber produced enters into interstate or
foreign commerce. The extent of the interstate
movement appears from the fact that the leading
western producing states, Washington and Ore-
gon, ship lumber to each of the forty-seven other
states; Alabama, in the southern producing area,
ships to thirty-six other states, and Georgua to
twenty-eight. The interstate character of the com-
petition m the lumber markets is shown by the
number of producing states from which each state
obtains the lumber it consumes. New York re-
ceives lumber from thirty-eight other states, Ohio
from thirty-six, Illinois from thirty-four. Even
the producing states receive substantial quantities
of lumber from without their borders, Georgia, for
example, receiving over seventeen percent of the
lumber it consumes from seventeen other states.
The appellee’s own operations are shown by the
indictment to extend as far afield as New York,
Ohio, South Carolina, and Florida (R. 11-14).
The advantage which acerues to the wage cutter
in this industry was brought to the attention of
Congress during the debates on the Fair Labor
Standards Act. A letter from an Alabama lumber
operator stated that (81 Cong. Rec. 7648):
There is prevailing in the lumber indus-

try in the South today a variance in wages
of common labor in sawmillsand the lumber

Reynolds and A. H. Pierson (1938), Table 5, pp. 19-24,
which sets forth the amount of lumber shipped from each
state to each other state in 1936.
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industry of 10 cents per hour to 2714 cents
per hour and weekly hours of 40 to GO per
week.
Thig difference m wages and hours makes
a very unfarr competition hetween produce-
ers and has a tendency to lower wages and
mcerease hours per week Lt makes hard
competition for the nnll that wants to
shorten hours and pay good wages.
Studies of the Bureau of Labor Statistics show
that i 1932 the average wage m Georgla saw-
nmills was 13.4¢ per hour and the average earnings
per week £5.67“ The average wage for laborers
was even lower, being 9.4¢ per hour and $3 76 per
weck, respectively, and many, of course, received
less than the average * The average annnal wage
for all emplovees in the lumber industry m Georgia
in 1937 was §388 91, lower than i any other state.®
The competitive significance of these low wages 1s
indicated by the fact that the average null price of
yellow pine in Georgia m 1937 was considerably
below that of any other state.™
WWe submit that this bref survev demonstrates
that conditions in the lumber industry are precisely
those which the Fair Labor Standards Act was

* Umted States Department of Labor, Bureau of Labor
Statistics, Bulletin No 386, p. 6.

® Jd.,at p. 32, 38.

® Computed from United States Bureau of the Census,
Census of Manufactures, 1987 Lumber and Timber Prod-
wucts, Table 2 This figure does not indicate what proportion
of the year the employvee worked in the wndustry

s /d, Table$
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designed to correct. The low wages and long hours
spread throughout the national market by use of
the channels of interstate commerce have resulted
in labor standards far below the minimum neces-
sary for subsistence.

5. The Legislative Findings.—The elaborate in-
vestigation conducted by Congress may well have
been unnecessary, for its results were a matter of
common knowledge. As was said in West Coast
Hotel Co. v. Parrish, 300 U. 8. 379, 399, ‘It is un-
necessary to cite official statisties to establish what
is of common knowledge through the length and
breadth of the land.” This Court has already
taken judicial notice, without the presentation of
any factual brief, of the familiar economie condi-
tions upon which the Fair Labor Standards Aect
is based. See Thornhill v. Alabama, 310 U. 8. 88;
‘Apex Hoswery Co. v. Leader, October Term, 1939,
No. 638; Whitfield v. Ohio, 297 U. 8. 431, 439. In
the Thornhill case the Court said (p. 103):

It is recognized now that satisfactory
hours and wages and working conditions in
industry and a bargaining position which
makes these possible have an importance
which is not less than the interests of those
in the business or industry directly con-
cerned. The health of the present genera-
tion and of those as yet unborn may depend
on these matters, and the practices in a sin-
gle factory may have economic repercus-
sions upon a whole region and affect wide-
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spread systems of marketing. The merest
glance at state and federal legislation on
the subject demonstrates the force of the
argument that labor relations are not mat-
ters of mere local or private concern, * * *

In TWhitfield v. Oho, supra, p. 439, the Court
noted with respect to an analogous problem that
‘““free labor, properly compensated, cannot compete
successfully with the enforced and unpaid or
underpaid convict labor. '

Nervertheless, it was upon the foundation of 1ts
own investigations that Congress based the find-
mgs of fact set forth in the committee report and
in Section 2 of the Fawr Labor Standards Act.

The House comnuttee report, No. 2182, 75th
Cong., 3d Sess, p. 7, succinetly summarizes the
facts upon which the legislation rests:

Section 2 of the committee amendment
contains a statement of the effect which the
maintenance of substandard labor condi-
tions exerts on interstate commerce. This
finding is abundantly supported by the
testimony at the joint hearings held on H. R.
7200 and 8. 2475 during the first session of
the Seventy-fifth Congress. The hearings
indicate (1) that the maintenance of sub-
standard. labor conditions in a particular
industry by a few employers necessarily
lowers the labor standards of the whole n-
dustry, and that this lowering of the stand-
ards is brought about by reason of the fact
that the cbannels of interstate conmmerce
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have been open to goods produced under sub-
standard labor conditions; (2) that the
overwhelming majority of reputable em-
ployers consider competition in wages as an
unfair and unconscionable method of com-
petition in commerce; (3) that the mainte-
nance of substandard labor conditions by
the few employers referred to results in a
downward spiral of wages in the industry
with consequent dissatisfaction among em-
ployees in the industry which in turn results
in labor disputes in the industry; and (4)
that the States are unable to remedy the
situation because goods which were pro-
duced under substandard labor conditions in
one State may, protected by the failure of
Congress to exercise its commerce POwer,
flow freely into another State which at-
ternpts to maintain fair labor standards.

The judgment of its committee was aceepted by
Congress, and the quoted conclusion was substan-
tially repeated in Section 2 of the Act, mnfra, p. 119.
Indeed, the debates on the floor showed general
agreement among members of Congress, whether
supporting or opposing the legislation, as to the
competitive importance of labor standards.*

2 Qee 81 Cong. Rec. 7648-7649, 7667, 7668, 7722, T780, 7848,
7868; 82 Cong. Rec. 1390, 1395, 1397, 1402, 1406, 1467-1468,
1473, 1478-1479, 1497-1498, 1510, 1601, 1671, 1672-1673, 1807;
83 Cong. Rec. 7284, 7286, 7290, 7291, 7298, 7299, 7312, 7316,
7317, 7324, 7418, T435. Congressional debates may be re-
sorted to “in determimmng * * * what were the evils
sought to be remedied” (Federal Trade Commission v. Bala-
dam Co.,268 U. S. 643, 650), and “as a means of ascertain-
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In the court below appellee objected to the con-
sideration of these findings. But they serve here
only to corroborate what would be known or pre-
sumed to the Court without them. United States
v. Carolene Products Co., 304 U 8. 14, 152-153.

The wealth of econonnc material and facts of
common knowledge makes 1t unnecessary to rely on
the legislative findings. Nonetheless they are en-
titled to and should be given the greatest weight.
Stafford v. Wallace, 258 U S 495. 521: Clhicago
Board of Trade v. Olsen, 262 U, § 1, 37.%

6. The Legal Limutations—\We have sketched
the economie incapacity of the states to remedy
long hours and low wages m terstate mdustry.
This incapacity rests m part upon the commerce
clause 1tself.

ing the environment at the time of the enactment of a parti-
cular law, that is, the hstory of the period when 1t was
adopted” (Standard Ol Co. v. United States, 221 U. § 1,
50). See, also, Humphrey's Frecutor v. United States. 295
U. S 602, 625, United States v San Francizeo. 310 U S
16, 22,

2 Appellee’s contention below was that the principle. that
great weight was to be given the legislative findings, apphed
only to questions of due process and not. to the question of
whether “particular circumstances have a direct or indirect
effect upon interstate commerce.” But it was with respect
to-that precise pomnt that the statement m the Staford and
Olsen cases was made that:

“This court will certainly not substitute its judgment, for
that of Congress in such a matter unless the relation of the
subject to interstate commerce and 1ts effect upon 1t are
clearly non-existent *
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- Because of the commerce clause the states can-
not, in the absence of congressional authorization,
prohibit the importation of goods produced under
conditions forbidden to home industries. Leisy v.
Hardwm, 135 U. 8. 100; Baldwin v. Seelig, 294 U. S.
511. It is unnecessary to labor the point that, since
the commerce clause is in terms simply an affirma-
tive grant of authority to Congress, it can only de-
prive the states of power over a subject if it places
the power thus stripped from the states in the
federal government.

Even if a state could protect itself against the
introduction of goods produced under substandard
conditions in other states, it could not thereby safe-
guard its industries against the loss of their mar-
kets in the forty-seven other states of the Union.
This national market is, of course, vital to the com-
merce and industry of each state, which have been
developed on a nation-wide scale as a result of the
prohibition which the commerce clause imposed
upon the power of each state to exclude the prod-
ucts of other states from their local markets.

It is, then, plain enough that the interstate labor
problem cannot be solved by state action. Inter-
state competition, expanded for a century and a
half under the commerce clause, makes efforts by
the states themselves to improve wages and hours
in industries with interstate markets wholly futile
as a matter both of economic fact and of constitu:
tional law. This has been seen to be the conclu-
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sion whether one proceeds from facts of common
knowledge, from the legislative findigs, from the
Congressional investigations, or from the economic
studies of labov conditions

B. THE COMMERCE CLAUSE WAS DESIGNED TO GIVE CON-
GRESS POWER TO REGULATE COMMERCIAL MATTERS
OF NATIONAL CONCERN, WHICH ARE BEYOXND THE
COMPETENGE OF THE INDIVIDUAL STATES

Only the national government, as we have shown,
can undertake to deal with the evil of substandard
wages or hours of emplovment in an mdustry which
produces for an interstate market. The commerce
clause was designed to empower Congress to deal
with just such problems.

1. The Federal Convention!—The Constitu-
tional Convention met chiefly because the Articles
of Confederation gave the federal government no
power to regulate commerce.? The Virgmia dele-

' The content of this subsection 15 developed mm Stern,
That Commerce Which Concerns More States Than One,
47 Harv. L. Rev. 1335.

?The states possessing seaports availed themselves of
their good fortune to 1mpose duties on imports, a good part
of which consumers 1n other states had to pay. Several
efforts to give Congress power over commerce fmled to
secure the unanimous vote necessary under the Articles of
Confederation. The attempted Annapolis convention. which
met to consider the problem of “commercial regulations”,
led to the calling of the federal convention at Philadelpha.
See 1 Elliot, Debates on the Federal Constitution (2d ed.
1836), 92, 106-119; 1 Bancroft, History of the Formation of
the Constitution of the United States (1882), 250; Warren,
The Making of the Constrtution (1928), 55
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gation had prepared a series of resolutions as a
basis for diseussion.®*  The sixth of these resolutions,
proposed by Governor Randolph four days after
the Convention assembled, read in part as follows: *
that the National Legislature ought to be
impowered to enjoy the Legislative Rights
vested in Congress by the Confederation &
morcover to legislate in all cases to which
the separate States are incompetent, or in
which the harmony of the United States
may be interrupted by the exerelse of indi-
vidual Legislation; * *
The broad standard thus proposed for the division
of power between state and nation was approved by
the Convention on May 31st by a vote of nine states
in favor, none against, one divided’ The New
Jersey plan, proposed by Paterson shortly after-
wards, included in a short enumeration of federal
powers the provision that Congress eould ‘‘pass
Acts for the regulation of trade & commeree as well
with forcign nations as with each other”.’ The
New Jersey plan was rejected and the Virginia
plan reapproved, on June 19th, by a vote of seven
states to three, one being divided.

s Madison’s Debates, as reported in H. Doc. No. 398,
69th Cong., 1st Sess. (1927), entitled “Documents [llustra-
tive of Formation of the Union of the American States’,
114,

+Id., at 117,

s Id., at 129, 130.

s 7d., at 205.

*Id., at 234,
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On July 17th, when Randolph’s resolution on the
division of powers again came up for debate, an
amendment which nirght have himited the broad
standard proposed by Randolph. was idefeated.
Instead, a motion by Bedford of Delaware to ex-
tend 1ts scope was adopted, and the resolution as
amended approved by a vote of eight to two.” The

resolution then read, 1 terns considerably broader

than even the Randolph proposal. as follows: ™

V1. Resolved, That the national legislature
ought to possess the legislattve rights
vested mm Congress by the confederation;
and moreover, to legislate m all cases for
the general mterests of the mion, and also
m those to which ihe states arve separately
mceompetent, or
m which the harmony of ihe United Stafes
may be mterrupted by the exercase of mdi-
vidual legislation.

With the other resolutions approved by the Con-
vention, this resolution was then sent to the **Come
of detail * * * to * * * report the Con-

* It was proposed by Sherman of Connecticut, who alone
had opposed the resolution origimally, and vead (id . at 388) -
“to make laws binding on the people of the Unmited States
m all cases which may concern the common mterests of the
Umon; but not to iterfere with the Government. of the
individual States m any matters of internal pohce which
respect the Govt. of such States only. and wherem the
general welfare of the U States is not concerned *

°/d . at 389-390.

1 fd . at 389. 466 The addinional power to legzlate “in
all cases for the general interests of the Uimon™ seemed even
to Randolph to be ~a formmdable wdea indeed ™ 74 ar 389
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stitution.” ** This connmttee made its-report on
August 6th, ten days later. As it was expected to
do, it had changed the indefinite language of Reso-
lution VI into an enumeration of the powers of
Congress closely resembling Article I, Section 8
of the Constitution as 1t was finally adopted.”™ The
commerce clause, which was passed unanimously
and without debate read: ‘The Legislature of the
United States shall have the power * * * To
regulate commerce with foreign nations, and among
the several States’.”

Significantly, no member of the Convention at
any time challenged or discussed the change made
by the committee in the form of the provision for
the division of powers between state and nation.
This is susceptible of only one reasonable expla-
nation—that the Convention believed that the
enumeration conformed to the standard previously,
approved, and that the powers enumerated com-
prehended those matters as to which the states
were separately incompetent and in which national
legislation was essential.”

1 74, at 465.

1274, at 475. In the discussion of the Sixth Resolution,
Mr. “Ghorum” (presumably Nathaniel Gorham, of Massa-
chusetts) had stated (p. 384): “We are now estabhshing
general principles, to be extended hereafter into details
which w1ll be precise & explicit.”

1B]d., at p 475.

1 Tn Qarter v. Carter Cool Company, 298 U. S. 238, 291~
992, the majority opiion states that the change from the
general resolution to the specific enumeration of powers
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The commerce clause was the only one of the
enumerated powers in wlneh Congress was given
any hroad power to regulate trade or busmess,
the primary occassion for the new constitution.
The Convention must, therefore, have understood
that by this clause 1t was granting ro Congress all
the power over trade or business which the national
government would need to provide for situations
which the states separately would be unable to
meet.

It was the clear understanding of the state con-
ventions called to consider the ratification of the
Constitution that the division of power gave to the
national government control of all matters of na-
tional, as contrasted with local, concern. On this
point both the proponents and opponents of rati-
fication agreed. Hamilton, in the New York Con-
vention, urged ** that:

The powers of the new government are gen-
eral, and caleulated to embrace the aggre-

shows that the Convention had abandoned the principles
set forth 1n the resolution; it does not refer to the three
votes of the Convention adopting or approving the Ran-
dolph resolutton, or to the absence of any adverse vote, or
to the expressed understanding of the delegates that the gen-
eral principles of the Resolution were to be “extended® mto
a list of details. Instead, the opinion states that the Con-
vention “declined to confer upon Congress” these powers
The history of the proceedings in the Convention demon-
strates that this incomplete narration Jleaves a wholly
incorrect impression.

¥ Ellwot’s Debates, 1. 265  Other delegates to the New
York Convention expressed the same thought  Chancellor
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gate interests of the Union, and the general
interest of each state, so far as it stands in
relation to the whole. The object of the
slate governments 1s to provide for their
internal interests, as nnconnected with the
United States, and as composed of minute
parts or distriets * * *
And in the Virginia Convention, James Monxroe,
opposing ratification, drew the same contrast be-
tween matters of national and those of local con-
cern.’

There is, of course, no thought that in 1787 the
framers and ratificrs of the Constitution had in
contemplation either the close-kmt economic strue-
ture which exists today, or the need for a system
of national control coextensive with that structure.
When they considered the need for regulating
“eommerce with foreign nations and among the
several states,” they were thinking 1n terms of the
national control of trade with the European coun-
tries and the removal of barriers obstructing the
movements of goods across state lmes.” TFor n
1787 there was no need for national regulation of

Livingston declared : “The truth 1s, the states, and the Umted
States, have distinct objects. They are both supreme. As
to national objects, the latter 1s supreme; as to ihternal and
domestic objects, the foimer.” [d., II, 385 Melancthon
Smith, opposing ratification, states: “The state governments
are necessary for certain local purposes; the general govern-
ment for national purposes.” Id., 11, 332.

1 [, 111, 214.

1 Hamlton and Madison, The Federalist, Nos. VII, IX,
XLII; Elliot’s Debates, 11, 260.
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the internal trade or business of the new country.
But the framers of the Constitution did not use
language which would restrict the federal power to
the methods of regulation immediately necessary.
They were acutely conscious that they were pre-
paring an instrument for the ages, not a document
adapted only for the exigencies of the time.*

We do not suggest that the men who met in Phil-
adelphia intended to give Congress, m addition to
the enumerated powers, authority “‘to legistate in
all cases for the general interests of the umon.’" or
““in those to which the states ave separately meom-
petent’.  On the contrary the enumerated powers
themselves constitute a list of such “cases”, de-
seribed in the general and flexible language found
throughout the Constitution. We urge only that
the powers enumerated should he construed in the
spirit in which they were written, so that the goal

8% * * wemust bear in nund. that we are not to confine
cur view to the present period. but to look forward io re-
mote futurity * * *. Nothing therefore can be more
fallacious, than to infer the extent of any power proper to
be lodged in the national government, from an estimate of
ils immediate necessities. There ought to be a Capacity to
provide for future contingencies, as they may happen; and
as these are 1illimitable in their nature, so it is impossible
safely to limit that capacity.” Hamilton, The Federalist,
No. XXXTV, p. 147. See also Warren, The Making of the
Constitution, at 82, in which he quotes from James Wilson
and John Rutledge, members of the Convention.

Compare Marshall's statement that the Constitution was
“intended to endure for ages to come, and consequently. to
be adapted to the varicus erises of human affaws ™ MeQul-
loch v Maryland, 4 Wheat 316, 415.

254248—40——5
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of those who framed the Constitution to accomplish
those broad aims might be achieved.

9. The Words of the Constitution.—The purpose
of the men who drew the Constitution thus seems
reasonably clear: The Congress was to control all
commercial matters of national concern, beyond
the competence of the individual states to regulate,
It has been suggested,” however, that they aban-
doned or defeated that purpose because they gave
to the Congress only the power ““‘to regulate Com-
merce * * * among the several States’’. But
these uncer any usage are the broadest of terms.
And when the term is read against the etymology
of 1787 the breadth of its connotations becomes
even clearer.”

Often, of course, “‘commerce’” was used in the
narrowest sense of buying, selling, and exchang-
ing”® But the term also had a heavier load to
carry. ‘‘Business’” and ‘“industry’’ were just be-
ginning to acquire a secondary meaning quite dif-
ferent from the simplicity of their literal content,™

. 19 Oarter v. Carter Coal Co., 298 U. S. 238, 291-292; see
footnote 14, supra, p 46.

20 The material in these paragraphs is derived, in the main,
from Walton H. Hamilton and Douglass Adair, The Power
te Govern.

21 The dictionary definitions of this nature are collected in
The Power to Govern, pp. 55-57, 206-207.

2 [d., pp. 49-53. Even today, “habitual dihigence” is a
primary definition of “industry”, and the dictionary retains
“the quality or state of being busy” as the first definition oft
“business”, qualified by the cpithet “obsolete”. Webster's
New Interrational Dictionary (1939 ed.)
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and the concepts now covered by those terms were
often included within the scope of ‘‘commerce.’’
In 1790 an author undertook to write a Instory of
“commerce”’ because there was no satisfactory ac-
count of the ‘“‘improvements m navigation, colon-
zation. manufactures, agriculture, and thewr rela-
five arts and branches.””® Indced, at the
Convention itself, Pinckney referved to ¢ Conuner-
cial men’’ as an inclusive contrast to ‘* Protessional
men’’ and *““the landed intervest.”” ** An econonust’s
pamplhlet, read at Franklin's home to some of the
delegates to the Conventron, stated that the *com-
merce of America, meluding our exports. imports,
shippmg, manufactures, and fisheres may be
properly considered as formung one interest.’”®
“Commerce,’’ in short, was frequently used 1o
refer to the entire moneyed cconomy—to the proe-
esses by which men obtained money, whether by the

= Adam Anderson, n Historical and Chronological De-
duction of the Origan of Commerce (Dubhn. 1790). Vol T,
p- ¥.

> June 25th ; Madison’s Debates, pp. 271-272 At another
time he seems to have spoken n a narrower sense of the
“promotion of agriculture, commerce, trades and manufac-
tures”. Auwgust 18th, /d., p. 564

= Collected with other papers and pubhished as 4 View
of the United States of America * * * Dbetween tha
years 1787 and 1794 * * * the whole tending lo exhibit
the progress and present state of cwvil and. religious liberty,
population, agricddture, exports, imports. fisheries, navige-
tion, ship-building, manujactures, and general improvement
London. 1795. First pubhshed in Philadelphma, 1794, p 7.
See The Power to Govern. pp 169-170. 239
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production or manufacture of goods for sale, or by
the exchange of goods produced by others. Even
today we can hear echoes of the exghteenth century
speech. The phrases ‘commercial geography,”
““commercialize,”” and ‘‘commercial law’’ each
speaks with overtones which embrace the whole
industrial and financial economy.

Congress was not, of course, given the power to
regulate ‘‘commerce,’’ but only ‘‘commerce among
the several States.” The meanmg of ‘‘among’’
has not changed since 1787. The dictionaries of
that time® and of today® support Marshall’s
familiar definition. ‘‘The word ‘among’,”” he de-
clared ‘‘means intermingled with. A thing whichis
anmong others, is intermingled with them.” * “In-
termingled with’’ is not an invariable synonym for
“among,’”’ but its use by Marshall shows that the
commerce clause carries with it the concept of in-
terrelationship rather than merely that of move-
ment across state lines.”

» Samuel Johnson's Dictionary (6th ed. 1785); Perry’s
Royal Standard English. Dictionary (4th Am. ed. 1796);
Alexander's Columbian Dictionary (1800); Webster's Dic-
tionary (1st ed. 1806) ; Webster's Dictionary (1841 ed.).

¥ Webster's Dictionary (1981 ed.); Funk & WagnalDs
Standard Dictionary (1928 ed.).

8 Gibbons v. Ogden 9 Wheat, 1, 194,

? Modern dictionaries express the-same conception. The
Standard Dictionary (1928 ed.) gives as one of the meanings
of “among”: “Affecting all or a number more than one, so
as to be commonly shared by.”
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‘““Commerce among the several States,”” even 1f
the standards are those of etymology alone, there-
fore carries a meaning far broader than that recog-
mzed by the decision below. To the eighteenth cen-
tury reader 1t carried no mmphication that an
integrated economic process was to be truncated
and a part only given to the control of Congress.
To recapture its full meaning today i1t would be
necessary to abandon the felicity of the succinet
phrase and to substitute a more iabored expression,
such as ‘‘the interrelated business transactions of
the several states.””*

The men who met in Philadelphia in 1787 could
not anticipate the etymology of the twentieth cen-
tury. But they did realize that the Constitution
must apply in a “‘remote futunty,” bringing *‘con-
tingencies * * * illimitable in their nature.’” ™
They therefore set out in the preamble the great
purposes which they sought to attain, and which
they had directed the Committee on Detail to trans-
late into the enumerated powers. The draftsmen
of the Constitution were not given to hiterary
flourishes for their own sake; and the preamble
demonstrates that the Convention understood that
the Constitution would serve and should be con-
strued to ‘‘promote the general welfare’” and not

% Compare Corwin, Congress’s Power to Prohibit Com-
merce, a Crucial Constitutional Issue (1933), 18 Corn. L. Q.
577, 502.

** Alexander Hamlton. supra. note 18. p 49.
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to perpetuate a umon of states powerless where
power is needed.”

3. Judicial Recognition.—The Court, however,
does not today face its constitutional questions
with only the document and an eighteenth century
lexicon. Judicial decision, legislative practice, and
the sheer weight of istory have added a gloss to the
words and a shape to the federation which perhaps
could not have been foretold in 1787. -

Yet the broad powers over commerce granted to
Congress by the Constitution have been retaned
substantially unimpaired. The decisions of this
Court, from ther very beginning, have recogmzed
that the commerce clause gives Congress power to
meet the economic problems of the nation, what-
ever they may be. In Ghbbons v. Ogden, 9 Wheat.
1, the first and the most authoritative decision un-
der the commerce clause, Chief Justice Marshall,
himself a member of the Virgima Ratifying Con-
vention, laid down the basic principles. In his
opinion he said:

Comprelenstve as the word ‘‘among’ 1s,
it may very properly be restricted to that
commerce which concerns more states than
one * * * The enumeration of the par-
ticular classes of comnerce to which the
power was to be extended * * ¥ pre-
supposes something not enumerated; and
that something, if we regard the language or

5z See Story, Commentaries on the Constitution (4th ed.
1873), sec. 459 et seq., for recognition of the importance
of the Preamble as a guide to construing the Constitution.
3 9 Wheat. at 194-195.
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the subject of the sentence. must be the ex-
clusively internal commerce of a state. The
gemus and character of the whole govern-
ment seem to be, that 1its action 1s to be ap-
plied to all the external concerns of the
nation, end to those iternal concerns which
affect the stutes generally; but not to those
which are completely within a particular
state, which do not affect other states. and
with which it 1s not necessary to mterfere,
for the purpose of executing some of the
general powers of the government  [Itahes
supphed ]

During the years winch have mtervened smece
that basic pronouncement, the Conrt has again and
again rcaffirmed, m qnotation and paraphrase, the
doctrine that the commmerce power extends to ““that
commmerce which concerns more states than one.™
and ‘“to those internal concerns wlich affect the
states generally’’. The quoted passage from Gib-
bons v. Ogden was repeated or restated in Magyor of
New York v. Miln, 11 Pet 102, 146, m 1837; mn
The Daniel Ball, 10 Wall. 557, 564, in 1870; in
Kidd v. Pearson, 128 U, S. 1,17, in 1888; 11 Cham-
pion v. Ames, 188 U S. 321, 346, m 1903; in The
Employers’ Lnability Cases, 207 U. S 463, 493, 507,
in 1908; and in the Mmnesota Rate Cases, 230 U. S,
352, 398, in 1913.

Although *‘differences have arisen in** the apph-
cation of these principles ““to the complicated af-
fairs® of the nation, they have “unever [bheen]
doubted, and umversally approved’ (Ewmployers’
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Liability Cases, supra, Mr. Justice Moody dissent-
ing, at 507.* In one of the first of the leading
cases of the modern era, the Court, speaking
through the present Chief Justice, reaffirmed its
adherence to the fundamental doctrine (Minnesota
Rate Cases, 230 U. 8. 352, 398) :

The words ‘‘among the several States”
distinguish between the commerce which
concerns more States than one and that
commerce which is confined within one
State and does not affect other States.

The Court in several cases has departed from the
broad interpretation which the framers intended,
but the reasoning of those cases stands substan-
tially repudiated.” Apart from these cases, the

% We cannot forbear calling to the attention of the Court
this dissenting opinion, which so well explains the vision of
the framers and the constitutional philosophy which is
epitomized n the commerce clause. See 207 U. 8., at 519
522.

# Compare United States v. L. C. Knight Co., 156
U. S. 1, wmith Standard 0il Co. v. United States, 221 U. S. 1,
68, and National Labor Relations Board v. Jones & Laughlin
Steel Corp, 301 U 8. 1, 39; Hopkins v, United States, 171
U. 8. 578, and Anderson v. United States, 171 U S. 604,
with Stafford v. Wallace, 258 U. S. 495, and T'agg Bros. &
Moorkead v. United States, 280 U. S. 420; Adair v. United
States, 208 U, S. 161, with Tewas & New Orleans R. Co. v.
Brotherhood of Railway Clerks, 281 U. S. 548, Virginian
Ry. Co. v. System Federation No. 40, 300 U. 8. 515, National
Labor Relations Board v. Jones & Laughlin Steel Corp.,
supra, and Texas Electric Railway Co. v. Eastus, 308 U. S.
637; Hammer v. Dagenhart, 247 U. S. 251, with Neational
Labor Relations Board vy Jones & Laughlin Steel Corp.,
supra, and Mulford v. Smith, 307 U. 8. 38; Carter v. Carter
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Court from the beginning has given effect to the
living principle that Congress may regulate ‘“the
commerce which concerns more States than one.”

This Court has recognized that ‘‘commerce
among the States 15 not a technical legal concep-
tion, but a practical one. drawn from the course of
business.”  Swift and Compuny v Umted States,
196 U. S. 375, 398 cf. National Labor Relations
Board v. Jones & Laughlin Steel Corp., 301 U. S.
1,41, In Stafford v. Wallace, 258 U. 8. 495, 519,
and Chicago Board of Trade v Olsen, 262 U. S. 1,
35, the Court adverted to “‘the great changes and
development 1 the buginess of this vast country ?’,
and declined to defeat the underlying purpose of
the commerce clause to proteet and control the
stream of mterstate commevce by a nice and
technical inquiry into the non-interstate character
of some of its necessary incidents and facilifies
when considered alone and without reference to
their association with the movement of which they
were an essential bul subordinate part.”” The
Swift case, this Court declared in Chicago Board
of Trade v. Olsen, supra, ‘‘merely fitted the comn-
merce clause to the real and practical essence of
modern business growth’’*

Coal Co., 298 U. S. 238, with National Labor Relations
Board v. Jones & Leughlin Stecl Corp.. supra, and Santa
Crus Fruit Packing Co v, National Labor Relations Board,
303 U. S 433.

* A word on the quite different problems of the Canadian
end Austrahan federations may be appropriate

In Canada, Domnion acts of 1935 regulating wages and
hours were held wltra vires v Aty -Gen for Canada v.
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The growth of the field in which the commerce
power may be exercised is a direct and inevitable
consequence of the integration of the national eco-
nomic structure. In the eighteenth and early nine-
teenth centuries the business of a manufacturer
was usually a local enterprise and of little national
concern; today it plainly is not. The commerce
clause itself has erased state lines for purposes of
commerce, and has been largely responsible for the
expansion of commerce into national rather than
local markets. As the markets of the manufac-
turers expanded beyond state lines, the technical
processes of production acquired a broader com-
mercial significance. The apprentice to a New

‘Atty.-Gen. for Ontario, [1937], A. C. 326. The Bntish
North America Act, 1867, confers upon the provinces “ax-
clusive” power over certan subjects, including “Property
and Civil Rights,” and upon the Dominion, notwithstand-
ing, “exclusive” authority over other subjects, mcluding
“The regulation of Trade and Commerce.” §§91, 92. It
was thus necessary to classify the enactments within one
“axclusive” category or the other. See Huddart Parker,
Ltd. v. The Commonwedlth [1931], 44 C. L. R. 492, 526-527;
W. Ivor Jenmngs, Constitutional Interpretation—The Ew-
perience of Canada, 51 Harv. L. Rev. 1. No comparable
issue arises underv our Constitution.

In Australia the wage-and-hour problem has mot been
treated under the commerce clause (subhead 1 of Section 51)
of the Commonwealth of Australia Constitution Act, 1900,
but under subhead 35, providing for conciliation and arbi-
tration of mdustrial disputes. The cases thus have no bear-
ing here. See, e. g., Australian Boot Trade Federation v.
Whybrow & Co., 11¢.L. R. 311, 318, 345-346; Waterside
Workers Federation v. Comm. Steamship Owners Assoc.,
98 C. L. R. 209; Metal Trades Employers’ Assoc. v. Amalga-
mated Engincering Union, 36 C A. R. 534.
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York cordwainer in 1800 would have only a disin-
terested curiosity i the wages paid the Baltumore
apprentice. Today the worker in a Massachusetts
shoe factory knows that lns earmings reflect the
wage scales in New York, Georgia, Maine, and
Missourt.  If the result is that the field of possible
congressional regulation under the commerce clause
1s enlarged, the cause 1s not a change in what the
Constitution means, but a recognition of the vast
expansion in the number and mmportance of those
intrastate transactions which are now ccononueally
inseparable from mterstate commerce—of the nm-
fication along national lines of our ccononue
system,

In the sections of this brief which follow we
shall deal with the specific sections of the Act which
are here challenged ; each will be seen to be well
within the commerce powers of Congress as
granted by the Constitution and as construed by
this Court.

C. SECTION 15 (A) (1) IS A VALID EXERCISE OF THE
COMMERCE POWERS OF CONGRESS

The Fair Labor Standards Act was enacted
order to meet the serious problems, which we have
outlined above (supra, pp. 20-43), ansing from the
use of the chanmels of interstatec conmmerce by
goods produced under substandard labor condi-
tions. The Act attacks these evils in two ways.
It prohiits the interstate transportation of goods
produced under such conditions, and 1t forbids the
employment in interstate commerce or m the pro-
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duction of goods for interstate commerce of em-
ployees working below the minimum standards
established. These provisions, although separable
in operation, are interrelated in purpose. Each
will have the effect of lessening the extent of the
evil in the state of origin, and each will protect
other states which produce goods in competition
with the state of origin from harm to their own
labor standards as a competitive consequence of
the more oppressive conditions.

We shall discuss first Section 15 (a) (1), which
forbids the interstate shipment of goods produced
under substandard labor conditions.! It declares
that it shall be unlawful for any person—

to transport, offer for transportation, ship,
deliver, or sell in commerce, or to ship, de-
liver, or sell with knowledge that shipment
or delivery or sale thereof in commerce is
intended, any goods in the production of
which any employee was employed in viola-
tion of section 6 or section7 * * *°*

L Counts 13 to 19 of the indictment are based upon this
provision. Counts 17 to 19 charge shipment in 1interstate
commerce by defendant of goods which he produced in
violation of the statutory standards. Counts 13 to 16
charge shipment by defendant 1n interstate commerce of
goods which were produced by another, with the knowledge
of the defendant, in violation of the Act.

2 “Commerce” is defined in Section 3 (b) as “trade, com-
merce, transportation, transmission, or communication
among the several States or from any State to any place
outside thereof.”

Section 16 (a) provides penalties for violation of Sec-
tion 15.
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1. Prohibition of Interstate Shipment 1s a Regu-
lation of Commerce—The sales, shipments, and
deliveries prohibited by Section 15 (a) (1) are in
themselves interstate commerce. A prohbition of
interstate shipment except in comphance with pre-
seribed conditions is on its face a regulation of 1n-
terstate commerce. This Court has often so ruled.
Mulford v. Smath, 307 U. 8. 38; Currin v. Wallace,
306 U. S. 1, 11-12; Electric Bond & Share Co. v
Securities and Ezxzchange Commission, 303 U. S.
419, 442 Champion v Ames, 188 U. 8. 321; Uniled
States v. Delaware & Hudson Co., 213 U. S. 366,
415 ; Kentueky Whip & Collar Co. v. Hlmois Cen-
tral R. Co.,299 U. 8. 334, 347.

Since Section 15 (a) (1) regulates interstate
commerce, it would seew obvious that 1t falls with-
in the commerce powers granted to Congress by
Section 8 of Article I of the Constitution. Vari-
ous arguments have becen advanced, however, in
support of the proposition that the commerce
clause should not be construed to mean what it so
plainly says. We shall discuss each of these points
in turn.

2. Harmless Gommodities.—It can no longer be
.contended that the power of Congress to restrict
or condition interstate commerce is limited to ar-
ticles in themselves harmful or deleterious. The
Constitution, of course, contains no such limita-
tion; it rests rather upon certain language in Hamt-
mer v. Dagenhart. But so narrow a reading of the
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commerce clause has since been abandoned.
Brooks v. Umted States, 267 U. S. 432; Electric
Bond & Share Co. v. Securities and Exchange
Commission, 303 U. S. 419; Mulford v. Smath, 307
U. 8. 38; Kentucky Whip & Collar Co. v. Ilhinois
Central R. Co., 299 U. 8. 334. The Kentucky Whip
& Collar case, which upheld the validity of the
Ashurst-Sumners Act as to prison-made goods
generally is conclusive. It 1s manifest that the
detrimental effects upon interstate commerce of
prison labor are of the same kind as those of adult
labor paid wages below the subsistence level. If
Congress may take steps to close the channels of
interstate commerce to the one, it can take similar
action with respect 1o the other.

3. The purpose of the prohibition against imter-
state shipments—The suggestion has been ad-
vanced that Congress may not exercise its com-
merce power, even over interstate commerce itself,
for ends, however praiseworthy, which do not con-
cern comrnerce, narrowly defined to mean merely
transactions of exchange or transportation.

Since the Fair Labor Standards Aect was in-
tended to regulate interstate competition, to avoid
the spread of harmful conditions by reason of use
of the channels of interstate commerce, and to pre-
vent labor disputes (see supra, pp. 39-40), we think
it clear that the purpose of Congress in enacting
the legislation was commercial in the strictest
gense,
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Even, however, if the Act were concerned simply
with humamtarian ends 1t could not for that reason
be held outside the scope of the enumerated powers
This Court has repeatedly proclamied that the
power of Congress to regulate commeree **1s com-
plete m itself, may be exercised to its utmost ex-
tent, and acknowledges no hantations, other than
are preseribed in the constitution.™  Gibbons v.
Ogden, 9 Wheat. 1, 196: Kentucky Whip & Col-
lar v. Nlinors Central R. Co., 299 U S, 334, 345;
United States v. Carolene Products o, 304 U, S.
144, 147; Currin v. Wallace, 306 U. S. 1. 13-14.
The paradoxical nature of the suggestion that a
constitution adopted ““in Order to * * * pro-
mote the general Welfare™ nught be violated be-
cause 1t achieved that very result nceds no ex-
tended comment.

Such a construction of the commerce clause was
repudiated in the first case ansing under 1t
Uwted States v. The Brigantine William, 28 Fed.
Cas. No.16700. (1808). Mr. Justice Story, m his
Commentaries also expressly rejected the view that
the clause permitted only advancement of the m-
terests of commerce.*

* Judge Davis, n member of the Massachusetts convention,
declared (p. 621) that the power over commerce was not
limited to its advancement but included the power to abridga
it “in favour of the great principles of humamty and jus-
tice.” The case is discussed in Warren, The Supreme Court
in United States History, Vol. I, pp. 341-350.

* Commentaries on the Constitution, Secs. 1079-1089. In
Section 1089 Story said: **Now. the motive of the grant of
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This Court in repeated instances has sustained
the exercise of the federal power over interstate
commerce to accomplish objectives the promotion
of which is not expressly conferred on Congress
by the Constitution and which were appropriate
objects of state legislation. Thus, the comimerce
power may be used with the objective of suppress-
ing lotteries. Champion v. Ames, 188 U. S. 321.
Or the purpose may be to promote health, Hipo-
lite Egg Co. v. United States, 220 U. 8. 45; to pro-
mote morality, Hoke v. United States, 227 U. 8.
308; or to prevent theft of property or persons,
Brooks v. United States, 267 U. S. 432; Gooch v.
United States, 297 U. S.124. In each of these cases
the statutes were sustained because, irrespective of
their various objectives, it was interstate commerce
that was regulated.

“The authority of the Federal Government over
interstate commerce does not differ in extent or
character from that retained by the states over in-
trastate commerce.”’ United States v: Rock Royal
Cooperative, Inc., 307 U. 8. 533, 569. Cf. Gibbons
v. Ogden, 9 Wheat. 1, 197, 227. Congress possesses,
therefore, the same unlimited authority as do the

the power is not even alluded to in the Constitution. It is
not even stated that Congress shall have power to promote
and encourage domestic navigation and trade. A power to
regulate commerce is not necessarily a power to advancé’
its-interests. It may in given cases suspend its operations
and restrict its advancement:-and scope. * * * The mo-
tive to the exercise of a power can never form a constitu-
tional- objection to the exercise of the power.” '
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states within their field to exercise ‘‘the police
power, for the benefit of the publie, within the field
of interstate commerce.” Brooks v. United States,
supra, at 436437; Kenlucky Whip & Collar Co.
v. Illinots Central R. Co., supra: United States v.
Carolene Products Co., supra; Currin v. Wallace,
supra.

4. Section 15 (a) (1) does not regulate produc-
tton.—The contention that Section 15 (a) (1),
which in terms prolnbits only interstate shipments
and sales, regulates production rather than com-
merce, plamnly cannot he supported. A smmlar
argument was made in Mulford v. Smith, 307 U. S.
38, where it was contended that the regulation of
the amount of tobacco marketed in commerce was
m fact a regulation of the production of tobacco
because of an alleged mtent to control, and a divect
effect upon, the amount of tobacco which could be
produced. The A ulford case 1s squarely 1 pomnt
here.

There the Court declared (307 U. S, at 47—48):
The statute does not purport to control
production * * * Any rule, such as
that embodied in the Aect, which is intended

to foster, protect and conserve that com-
merce, or to prevent the flow of commerce
from working harm to the people of the na-
tion, is within the competence of Congress.
Within these limits the exercise of the
power, the grant being unlimited in its

terms, may lawfully extend to the absolute
254245—40—8
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prohibition of such commerce, and @ fortiori
to limitation of the amount of a given com-
modity which may be transported in such
commerce. The motive of Congress in ex-
erting the power 1s irrelevant to the validity
of the legislation. [Italics added.]

Plainly the effect of a ban upon the interstate
shipment of goods produced under substandard
labor conditions has no greater effect upon intra-
state produetion than did the prohibition involved
in the Mulford case, and the power of Congress
eannot reach to the one and fall short of the other.

The substance of the opposing argument is that
any regulation of commerce which has a necessary
effect upon matters outside the sphere of federal
control is invalid. If the test of constitutionality
were the existence of such collateral effects many
unquestionably valid laws would fall. Distribu-
tion or marketing, transportation, and production
are so interrelated that regulation of any one of
them may, and often inevitably will, affect the
others.’

5 As illustrative of the proposition that collateral effects
do not determine constitutionality, it is sufficient to mention,
in addition to the provisions of the Agricultural Adjust-
ment Act sustained in Mulford v. Smith, the protective tar-
iff, which directly affects the amount of domestic goods
manufactured ; the Lettery Act, which directly discourages
lotteries; the Federal Kidnapmng Act, which discourages
kidnaping; and the Connally Hot Oil Act, which, through
its restriction upon the shipment of oil in interstate com-
merce, inevitably affects the amount produced.

Compare the unquestioned validity of sumptuary taxes
which are designed to discourage the activity taxed. See
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In s dissenting opinion in Hemmer v. Dagen-
hart, 247 U. S. 251, 277, Mr. Justice Holmes pointed
out that many cases demonstrate that federal
statutes are not rendered invalid because of their
“‘deterrent’ or ‘‘regulatorv’’ effect upon matters
not subject to congressional power—that “*if an aect
1s within the powers specifically conferred upon
Congress. * * * it 1s not made any less con-
stitutional hecause of the mdirect cffects that 1t
may have, however obvious 1t may be that 1t will
have those effects, *

d. Hammer v. Dagenhart.—Appellee relies
largely on the authority of Hammer v. Dagenhart,
247 U. 8. 251, which held nuconstitutional a stat-
ute (39 Stat. 675) prolubiting the interstate trans-
portation of child-made goods. That statule
might be distinguished from the present Act on the
ground that Congress has here made specific find-
ings, based upon facts of common knowledge, as
to'the existence of a relationship between the stat-

* % 2'4

particularly Veazie Bank v. Fenno, § Wall 3533, 548, Af¢-
Cray v. United States, 195 U S. 27, 60; Sonzinsky v. United
States, 300 U. S. 506. Cf. Magnano v. Hamnillon, 292
U. S. 4.

¢ The majority of the Court (and a fortiori the minority)
recognized in Railroad Retirement Board v. Alton R. Co
295 U. S. 330, 371, in treating an argument similar to that
made by appellee here, that:
“The collateral fact that such a law may produce con-
lentment among employees,—an object which as a separate
and independent matter is wholly beyond the power of
Congress—would not, of course, render the legmslation
unconstitutional.”
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utory prohibition and interstate commerce. Cf.
Hill v. Wallace, 259 U. 8. 44, and Chicago Board of
Trade v. Olsen, 262 U. S. 1. And the economic in-
tegration of the nation 1n the past two decades has
made even less tenable the basic postulate of self-
sufficient states which underlay that decision.
Apart, however, from the force to be given to these
considerations, we recognize that the statute de-
clared unconstitutional in Hammer v. Dagenhart
is identical with the child-labor provisions in the
present Act. And the prohibition against trans-
porting goods produced by adults working under
substandard labor conditions which is involved in
this case cannot be distinguished in theory from
the ban upon shipping goods produced by children.

The Child Labor Act in terms applied only to
the transportation of goods across state lines; it
thus regulated interstate commerce itself, and
nothing else. But the majority of the Court
viewed the Act as a mere regulation of labor in the
states. Tour Justices of this Court thought at the
‘time that the statute was a regulation of interstate
commerce within the meaning of the Constitution.
We believe that they were correct, and that their
‘views have been given effect by the Court in sub-
sequent decisions. Brooks v. United States, 267
U. 8. 432; Kentucky Whip & Collar Co. v. Illmots
Central R. Co., 299 U. S. 334; Mulford v. Smith,
307 U. 8. 38; cf. National Labor Relations Board v.
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Jones & Laughlin Steel Corp., 301 U, 8. 1. In
particular, the decision in Hammer v. Dagenhart
1s squarely inconsistent with Muwlford v. Smith,
swpra, which upheld a prohihition of interstate
commerce having just as great an effeet upon pro-
duction as the Child Labor Act.

The effect of the decision i ITammer v. Dagen-
hart was to estabhsh a Iimitation upon the com-
merce power which 1s contamed nowhere m the
Constitution, and which is contrary to the scope
of that grant of power as defined 1n cases running
from Gibbons v. Ogden, 9 Wheat. 1, to the most
recent decisions. Kentucky Whep €y Collar Co. v.
Ilimors Central R. Co., supra; Mulford v. Smith,
supra. Smce the states are precluded by the com-
merce clause 1tself from forbidding interstate ship-
ments of goods produced under substandard labor
conditions, the decision created a no man’s land in
which neither state nor nation could function. The
establishment of such a hiatus in governmental
power is plainly contrary both {o the letter and
spirit of the Constitution. Story, Commentaries,
Sce. 1082; Mr. Justice Cardozo, dissenting m Car-
ter v. Carter Coal Co., 298 U. 8. 238, 326; Sunshine
Anthracite Coal Co. v. Adktus, October Term, 1939,
No. 804.

It is submitted that the Court has abandoned the
privciples which controlled the decision m Hammer
v. Dagenhart, and that the case should be expressly
overruled.
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D. SECTION 15 (A) (2) IS A VALID EXERCISE OF THE
COMMERCE POWER OF CONGRESS

Counts 1 to 11 of the indictment charge a viola-
tion of Section 15 (a) (2) of the Act. That sec-
tion makes it unlawful for any person ‘‘to violate
any of the provisions of section 6 or section 777,
Section 6 required the payment of not less than
twenty-five cents per hour and Section 7 the pay-
ment of not less than time and one-half for time in
excess of forty-fonr hours per week ' to each em-
ployee ““who 1s engaged in commerce or in the pro-

3y 2

duction of goods for commerce’".

These provisions regulate the amount of wages
paid and the hours worked by employees engaged
in interstate-commerce or in producing goods for
that commerce.

1 These became 30 cents and 42 hours after October 24,
1939, but the changes are immaterial here.

2 Commerce 1s defined as interstate commerce. Sec.3 (b);
see footnote 2, supra, p. 60. Section 3 (j) defines “pro-
duced” as meaning:

«* * * produced, manufactured, mined, handled, or
in any other manner worked on mn any State; and for the
purposes of this Act an employee shall be deemed to have
been engaged in the production of goods if such employee
was employed 1 producing, manufacturing, mining, han-
dling, transporting, or in any other manner working on such
goods, or I any process or occupation necessary to the
production thereof, m any State.”

The Wage and Hour Division has stated 1n its Interpre-
tative Bulletin No. 5 that “employees are engaged in the
production of goods ‘for commerce’ where the employer
intends or hopes or has reason to believe that the goods or
any unsegregated part of them will move 1 interstate com-
merce.” (Paragraph 2.)
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The customary analvsis suggests that the ques-
tion of the power of Congress to regulate these
transactions 1s to be auswered according as the wages
and hours of employees producing the goods for -
terstate commerce have a *‘direct’’ or only an *“‘indi-
rect’’ effect upon that commerce. Standing alone,
these terms do not carry inuch aid to the resolution
of the 1ssue. But the previous decisions of this
Court bave given the terms a precision which 1s
more than ample for the needs of this case. Meas-
ured by the standards found in those decisions, it
seems plain enough that the existence of substand-
ard labor conditions in the production of goods
for interstate commerce has a direct and substan-
tial effect upon that commerce. This conclusion
is dictated by any of several applicable analyses.

1. The Section ts un Appropriate Means by
which-to Keep the Interstate Channels Free of
Goods Produced under Substandard Condrtions.—
The object of the Fair Labor Standards Aect 1s to
prevent the use of the channels of interstate com-
merce by goods produced under substandard labor
condifions. This is accomphshed by the direct pro-
hibition found in Section 15 (a) (1). If Congress
has power to attain such an end (see pp 59-69,
supra), it also has the power to choose any means
which it deems appropriate to its accomphshment.
MeCwlloch v. Maryland, 4 Wheat. 316, 421. The
prohibition agamst substandard labor conditions
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in the production of goods for interstate commerce
clearly 1s a reasonable and appropriate method of
keeping goods produced under such conditions out
of interstate commerce. Section 15 (a) (2) may
thus be supported on the same ground as Section
15 (a) (1), since it is a provision reasonably de-
signed to effectuate the prohibition against inter-
state shipments contained in the latter section.

The maxim that Congress may choose the means
by which 1ts powers are to be exercised has fre-
quently found expression in statutes applicable to
transactions not in .themselves within any of the
granted powers. Such regulations have been sus-
tained for the reason that they were ‘‘essential in
the legislative judgment to accomplish a purpose
within the admitted power of the Government.’’
Purity Extract and Tonic Company v. Lynch, 226
U. 8. 192, 201-202; Ruppert v. Caffey, 251 U. 8.
264; Everard’s Breweries v. Day, 265 U. 8. 545,
560; Otis v. Parker, 187 U. S. 606, 609; Westfall
v. Umited States, 274 U. 8. 256, 259; St. John v.
New York, 201 U. S. 633.

This doctrine has frequently been applied to
statutes enacted under the commerce clause’ A

3 The congeries of regulatory and supervisory powers exer-
cised in the administration of the Revenue Acts afford more
distant analogres. And prohibition of the sale and manu-
facture of liquor which is not intoxicating has been sus-
tained where power to prohibit the sale of intoxicating
liquor existed, because the legislative body felt that control
of nonintoxicating liquor was essential to the effectiveness
of the primary prohibition. Ruppert v. Caffey, 251 U. S.
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familiar 1llustration is the regulation of mtrastate
transactions which are so conmingled with nter-
state transactions that all must be regulated 1f the
latter are to be effectively controlled  Shreveport
Case, 234 U. S. 342; Wisconsin R R. Commssion
v. Chicago B. & Q. R. Co., 257 U. S. 563; Currin
v. Wallece, 306 U. 8. 1; Mulford v. Smith, 307
U. S. 38.

Closely in point are other statutes in which a
prohibition of interstate shipments has been sup-
plemented by the regulation of transactions occur-
ring before transportation began. The Meat
Inspection Act forbids the shipment in nterstate
commerce of meat not inspected and passed by
the Department of Agriculture (34 Stat. 1260,
U. 8. G, Tit. 21, Sec. 78). But that Act also re-
quires that establishments slaughtering and proc-
essing meat to be used in mterstate or foreign com-
merce permit federal inspection and approprate
disposition of all animals before slaughter.' These
steps take place during the ‘‘production’’ of meat
as food. Their utility and value as methods of
keeping unwholesome meat out of interstate com-
merce are obvious, and their constitutionality has
not been seriously questioned mn thirty-four years.

264; Everard’s Breweries v. Day, 265 U. S. 545, 560; Purity
E'ztract and Tonic Company v. Lynch, supra.

* All animals showing symptoms of disease in the nspec-
tion are to be set apart, killed separately, and given a post
mortem examination, and all carcasses found to be unfit for
use as food are to be destroyed forthwith (U 8 C. Tutle 21,
Secs. 71, 72)
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Of. United States v. Lewis, 235 U. S. 282; Putts-
burgh Melting Co. v. Totten, 248 U. S. 1; Houston
v. St. Louis Independent Packing Co., 249 U. S.
479,

The Secretary of Agriculture is also authorized
to prevent the interstate transportation of cattle
affected with a communicable disease (23 Stat. 31,
32 Stat. 791, 33 Stat. 1264, U. S. C., Title 21, Sec.
111 et seq.). By regulation he has required that
cattle 1 infected areas be inspected and dipped in
curative solutions. His power to require such dip-
ping has been sustained not only as to cattle rang-
ing across state lines, Thornton v. Umited States,
271 U. 8. 414, but also as to domestic cattle in dis-
eased arcas which might infect cattle moving in
interstate commerce. Carter v. United States, 38
F. (2d) 227 (C. C. A. 5th), certiorari denied, 281
U. 8.753.

The same principle has been given effect with
respect to tramsactions occurring after the inter-
state journey has been completed. The Food and
Drugs Act (34 Stat. 768, U. 8. C,, Title 21, Sec. 2)
prohibits interstate commerce in misbranded foods.
It has been held that this statute applies to the
labeling of articles on the retailers’ shelves after
interstate transportation has ceased, so as to pre-
clude a state from enforcing inconsistent labeling
regulations as to such goods. McDermott v. Was-
consin, 228 U. 8. 115. The Court recognized the
power of Congress to ‘‘determine for itself the
character of the means necessary to make its pur-
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pose effectual 1in preventing the shipment 1n inter-
state commerce of articles of a harmful character”
(1bid. at 135),

These 1llusirations demonstrate the power of
Congress to supplement regulations of interstate
transportation by ancillary measures applying be-
fore or after the mterstate journev. It has the
same power with respect to goods produced under
substandard labor conditions for interstate com-
merce. The transportation of such goods 1z n 1t-
self made unlawful by Sechion 15 (a) (1) And
Congress is not required to withhold 1ts hand untal
the employer has started the goods on thenr mter-
state journey. Cf. National Labor Relations
Board v. Jones & Laughlin Steel Corp., 301 U. S.
1, 4142, Direct prohibition of such conditions in
the production of goods for interstate commerce
manifestly tends to effectuate and 1implement the
policy of keeping goods manufaetured under those
conditions out of commerce. It was within the
power of Congress to adopt this means of achiev-
ing its legitimate object.

2. The Section Prevents Unfarr Gompetition n
or Affecting Interstate Commerce.—Even 1f Sec-
tion 15 (a) (2) be regavded as entirely independ-
ent of Section 15 (a) (1) and as a separate
regulation of the wages and hours obtaining in the
production of goods for interstate commerce, it
would be valid as a regulation directly affecting
interstate commerce. This conclusion must be
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reached whether the section be viewed as a means
of controlling competition in interstate commerce
or as preventing labor disputes from interrupting
that commerce. We shall discuss the former ap-
proach in this subsection.
In Section 2 of the Act Congress found, wnter
alhia:
* * * {hat the existence, in industries en-
gaged in commerce or in the production of
goods for commeree, of labor conditions det-
rimental to the maintenance of the muni-
mum standard of living necessary for
health, efficiency, and general well-being
of workers (1) causes commerce and the
channels and instrumentalities of commerce
to be used to spread and perpetuate such
labor conditions among the workers of the
several States; * * * (3) -constitutes
an unfair method of competition in com-
merce; * * * (5) interferes with the
orderly and fair marketing of goods in com-
merce.
The substance of these findings is that the employ-
ers who pay the lowest wages obtain an unfair
advantage which diverts interstate trade to them
at the expense of tlieir competitors. That this
finding clearly portrays conditions which would in
themselves be subject to judicial notice has been
amply demonstrated (supre, pp. 2041).
Since the Fair Labor Standards Aect imposes
minimum labor standards only upon employers
who sell or ship in interstate commerce, or who
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produce goods for that commerce, 1t 1s restricted in
1ts scope to persons engaged mn interstate competi-
tion. Thus, the issue presented 1s whether Con-
gress has power to regulate practices which are a
means of competition 1n interstate commerce.

That question can no longer be regarded as an
open one. The Sherman Act, the Clayton Aet, and
the Federal Trade Comnussion Act was each en-
acted in excrcise of such a power. The cases aris-
g under these familiar statutes outlaw various
tvpes of commercial practices affecting interstate
competition Their primary purpose 1s to clmi-
nate practices deemed 1mmeal to the pubhie wel-
fare which give persons using them an advantage
over them competitors, and divert mterstate trade
from those whose standards better comport witlh
the public inferest.

The determination of what practices are against
public policy is obviously a legislative matter. It
is for Congress to decide whether low labor stand-
ards are as barmful as penny candy lotteries * or
price discrimination.® But, so far as the scope of
the commerce power is concerned, the nature of the
practice is not material, as long as it does in fact
divert the course of interstate trade from one
competitor to another.

$ Federal Trade Commission v. Keppel & Bro, 291 U. S.
303.
" $Van Camp & Sons v. American Can Co., 278 U. S. 245;
American Can Co. v. Ladoga Canning Co . 44 F. (2d) 763
(C. C. A. Tth). certiorar den:ed, 282 U. S. §99.
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This power to prevent particular methods of in-
terstate competition has been sustained without
1egard for the interstate or intrastate situs of the
transaction itself. The cases under the antitrust
laws and the Federal Trade Commission Act gen-
erally assume, with little or no discussion, that the
statutes apply as long as interstate competition is
affected. This Court is fully familiar with the
many cases applying the Sherman Aect to intrastate
transactions,” The Federal Trade Commission Act
las also iTrequently been applied to intrastate prac-
tices affecting interstate competition.®

In the application of Section 7 of the Clayton
Act, which forbids the acquisition by one corpora-
tion engaged in commerce of stock in another so
engaged where interstate competition will be les-
sened, it has never been thought material whether

"See e. g., Northern Securities Co. v. United States, 193
U. S 197; Swift and Co. v. United States, 196 U. S. 375;
United States v. Patten, 226 U. S. 595; Duplex Printing
Co.v. Decring, 254 U. S 443; United Mine Workers v. Coro-
nedo Coal Co., 259 U. S. 844; Local 167 v. United States,
201 U. S. 293; Apew Hosiery Co. v. Leader, No 638, October
Term, 1939.

® See Federal Trade Commission v. Eastman Kodak Com-
pany, 7 F. (2d) 994 (C. C. A. 2d), affirmed on another
ground, 274 U. S. 619; Chamber of Commerce of Minne-
apolis v. Federal Trade Commission, 13 F. (2d) 673 (C. C.
A. 8th); National Harness Mfrs. Assn. v. Federal Tradé
Commission, 268 Fed. 705 (C. C. A. 6th) ; Temple Anthracite
Coal Company v. Federal Trade Commission, 51 F. (2d)
656 (C. C. A. 3d) ; see Federal Trade Commission v. Rala-
dam. Co., 283 T. 8. 643, 647.

The question whether the Federal Trade Commission Act
should be construed to apply to intrastate sales has been pre-
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the acquisition of stock was interstate or intrastate
so long as interstate competition 1 the commniodi-
ties produced by the corporations was suppressed.’

In American Can Co. v. Ladoya Canning Co , 44
F. (2d) 763 (C. C. A. 7th). certioravt denied. 282
U. S. 899, 1t was held to be sufficient to estabhsh a
violation of Section 2 of the Clavton Act (38 Srtat.
730, 15 U. 8 C,, Sec. 13), that a price discrimna-
fion in connection with mitrastate sales lessened
competition 1 nterstate conmmeree between 1wo
purchasmg companies. Compare Van Camp &
Sons v, American Can Co., 278 U. S. 245,

These illustrations are sufficient to demonstrate
the power of Congress to prevent the diversion of
interstate trade to competitors engaged 1n practices
deemed harmful to the public interest. A cor-
responding power must exist for those acts pro-
scribed by the Fair Labor Standards Act which

sented to this Court by petinon for a wrt of certioran
(Federal Trade Commission v Bunte Bros, No 83, this
Term, 110 F. (2d) 412 (C. C. A. Tth)). The question raised
in that case is solely one of statutory construction and the
court below did not suggest the absence of constitutional
power to control intrastate sales or methods which mjure
interstate commerce.

* Federal Trade Comnission v. Western Meat Company,
272 U. 8. 554; I'nternational Shoe Company v. Federal Trade
Commission, 280 U. 8. 291 ; Arrow-Hart and Hegeman Elee-
tric Company v. Federal Trade Conumission, 291 U. § 587;
Aluminum Co. of Am. v. Federal Trade Commission, 284,
Fed. 401 (C. C. A 3d), certiorari denied, 261 U. S 616;
Temple Anthracite Coal Company v Federal Trade Com-
mission. 51 F (2d) 656 (C C A 3d) Sce Northern Se-
curities Co v United States. 193 U S 197
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Congress now deems to be detrimental to the wel-
fare of the nation. The low wages of some com-
petitors divert interstate trade to just as great an
extent as do the practices forbidden by the Federal
Trade Commission Act. The Fair Labor Stand-
ards Act. which is limited in its operation to em-
ployees who are engaged in interstate commerce
or in the production of goods for such commerce,
thus affords merely another illustration of the
settled power of Congress to insure fair standards
among interstate competitors.

3. The Question is Settled by the Labor Board
Cases—Perhaps the shortest answer to the attack
upon Section 15 (a) (2) is that it relates to em-
ployer-employee relationships which have already
been established by the Labor Board cases as within
the federal commerce power."

Santa Oruz Packing Co. v. National Labor Rela-
tions Bourd, 303 U. 8. 453, is most closely mn point;
it involved a vegetable packing company, which ob-
tained raw materials within the state, processed
them, and shipped thirty-seven percent of the fin-
ished product into interstate commerce. Indeed,

1 National Labor Relations Board v. Jones & Laughlin
Steel Corp., 301 U. S. 1, 38-40; National Labor Relations
Board v. Fruehauf Trailer Co., 301 U. S. 49; National
Labor Relations Board v. Friedman-Harry Marks Clothing
Co.,301 U. 8. 58; Santa Cruz Packing Co. v. National Labor
Relations Board, 303 U. S. 453, 463 et seq.; Consolidated
Edison Co. v. National Labor Relations Board, 305 U. S.
197; National Labor Relations Board v. Fainblatt, 306 U. S.
601, 604 ; and see Apex Hosiery Co. v. Leader, October Term,
1939, No. 638.
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the lumber idustry itself has repeatedly been held
to be subject to the National Labor Relations Aet
Thus, there can be no question that the relations
between appelleec and Ins employees, who produce
goods for inferstate commerce.” are subject to the
federal commerce power as exercised in the Na-
tional Labor Relations Act

That statute in terins applies to persons engaged
in unfair labor practices ‘‘affecting” terstate
commerce. The Fair Labor Standards Act, as the
bill passed the Honse, followed the same pattern
and apphed to emplovers “*engaged 1 connnerce
m an mdustry affecting commerce ™™ ; the Secretary

" Carlisle Lumber Co. v Vational Labor Relations Boawnd,
M4 T (2d) 138 (C C A 9th). certioran dented. 308 U S
£75: Carlisle Lbr Co v Natwonal Labor Relations Board.
99 F. (2d) 533 (C. C A 9th), certiorar demed. 306 1. S.
46, National Labor Relations Board v Carliste Lbr Co.
108 ¥. (2d) 188. Nafional Labor Relations Board v Bies
Coleman Lbr Co., M 1 (2d) 19798 F (3d) 16. 98 ¥ (2d)
18; National Labor Relations Board v Connor Lbr «( Land
Co.. 102 F. (2d) 998 (C. C A 7Tth). National Labor Rela-
tions Board v Crossett Lbr Co. 102 F (2d) 1003 (C C
A. 8th) ; National Labor Relations Board v Meadow Valley
Lbr. Co. 101 ¥ (2d) 1014 (C C A 9th): Nationdd Labor
Relations Board v. Red River Lbr. Co . 109 F. (2d) 157, 110
F. {2d) 810 (C. C. A. 9th) . ¥ & M Wood Working Co v
National Labor Relations Board. 101 F. (2d) 938 (C C A
9th); cf. Bradley Lbr. Co v National Labor Relations
Board, 84 F. (2d) 97 {C. C A 5th), certiorar: demed. 299
C. 8. 539.

12 Under certain circumstances the Labor Relations Act
has even been applied to emplovees neither engnged m inter-
state commerce nor in the production of anvthime 1o be
shipped in commerce Consolidated FEdizon Co v National
Labor Relatione Board 305 17 8 197

2424840 ——T
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of Labor was to determine after hearing which in-
dustries affected commerce. (H. Rept. 2182, T5th
Cong., 2d Sess.). The Conference Committee,
after the Santa Cruz decision, adopted a simpler
formula.® The delegation to the Secretary of
Labor was eliminated, and the Act was expressly
made applicable to employees engaged in the pro-
duction of goods for commerce. The Fair Labor
Standards Act in its general application thus is
intended to, and by its terms does, apply only to
some of the employees who prior to its enactment
had been held subject to the protection of the Na-
tional Labor Relations Act.

4. The Section Prevents Labor Disputes Obstruc-
tive of Interstate Commerce.—The Labor Board
cases, indeed, are controlling here on the basis of
their precise reasoning.

Section 15 (a) (2) serves, equally with the Na-
tional Labor Relations Act, to prevent or minimize
labor disputes which directly obstruct interstate
commerce. In Section 2 of the Act Congress found :

* * * that the existence, in industries
engaged in commerce or in the production of
goods for commerce, of labor conditions
detrimental to the maintenance of the mini-
mum standard of living necessary for
health, efficiency, and general well-being of
workers * * * Jleads to labor disputes

13 H. Rept. No. 2738, 75th Cong., 3d Sess., p. 28. The leg-
islative history does not give explicit indication that the
Santa Cruz decision was the reason for the change.
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burdening and obstructing commeree and
the free flow of goods i commerce; * * *

This finding, too, states a fact of common knowl-
edge. Even without official statistics we assumne
that the Court would take judreial notice of the fact
that long hours and low wages, as much as the
denial of the employees’ right to bargamm collec-
tively, are a major cause of labor disputes and
strikes. Indeed, the demand for collective bar-
gammng on the part of emplovees generally arises
as a result of unsatisfactory terms and conditions
of employment.

Available data demonstrate that wages and
hours, even to a greater extent than the right to
bargain collectively, have bheen a fundamental
cause of labor strife. Reports of the Bureaun of
Labor Stahistics reveal that over a long period of
vears fifty percent of strikes have been caused by
wages and hours alone and over sixty percent by
wages and hours combined with the question of
union recognition."

The courts have frequently had before them
cases indicating that divergent labor standards n
competitive industries briug on industrial strife

** See the Table in Appendix B, infra, pp 151-154 The
figures presented by the Government in the Labor Board
cases also showed that wages and hours were the cause of
more labor disputes than organization and collective bar-
anining. See Associaled Press v National Labor Relations
Board, 301 U. S. 103, October Term. 1936, No 365, brief for
National Labor Relations Board. p 14
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obstruetive of commeree. In a number of familiar
cases dealing with the violent and disastrous
strikes in the coal industry from 1898 until rela-
tively recent times, the strikes were caused pri-
marily by the attempt of labor mn the orgamized
fields to prevent nonunion areas with lower wage
scales from destroymng their wage standards
through the processes of competition.” The same
situation was found to have resulted in a violent
dispute in the men’s clothing mdustry. Alco-
Zander Co. v. Amalgamated Clothing Workers, 35
F. (2d) 203 (E. D. Pa.). The cause of the con-
troversy in Duplex Printing Press Co. v. Deering,
254 U. S. 443, was the retention by the Duplex
Company of lower labor standards than its inter-
state competitors. See 254 U. S., at 480.°

The power of Congress to legislate for the pur-
pose of preventing strikes obstructive of mterstate

15 [ itehnoan Coal & Coke Co.v. Mitchell, 245 U. S, 229, 243
United Mine Workers v Coronado Coal Co., 259 U. S. 344,
403-404; International Organization v. Red Jacket ¢ C. &
C.Co., 18 F. (2d4) 839 (C. C. A. 4th), certiorar: demed, 275
U. 8. 536; Pittsburgh Terminal Coal Coip. v. United Mwne
Workers, 22 F. (2d) 559 (W. D. Pa). See, also. National
Labor Relations Board, Division of Economic Reseaich. T'he
Effect of Labor Relations w the Bituminous Coal Industry
Upon Interstate Commerce, Bulletm No. 2. June 30, 1938.

¥ (Of four printig-press manufacturers m the United
States, three recognized the defendant union and had granted
their employees an eight-hour day and certain mmimum
wages. The Duplex Company had not Two of the three
union mannfacturers notified the union that they would be
obhiged to terminate their agreements unless Duplex entered
mto a similar arrangement with equally high standards.
The refusal of Duplex to do so brought on the strike and
boycott involved in that case.
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commerce 1s. of course, thoroughly estabhished by
the Labor Board cases Unsanisfactory wages and
hours are the most prohific cause of labor disputes
Congress has exercised 1ts power to prolubit one
mmportant cause of labor disputes which obstruct
commerce—the refusal of emplovers 1o re ugnize
and deal with the freely chosen representarives of
their emplovees. For precizely the =ame reason,
Congress may seek to correct substandard labor
conditions as a means of preventing and avoiding
the other major cause of labor disputes which m-
terfere with commerce.

5 The Cases Relied Upon by Appellee.—Ap-
pellee rehes on Schechter Poultry Corp v United
States, 295 U. 8. 495, and Curter v Carter Coul
Company, 298 U. 8 238, Neither 1s controllmg
here

The Schechter case is plainly distingishable.
The labor conditions there subjected to regulation
were those of employees in local poultry houses n
New York City which processed and then sold
poultry to retailers mn that citv. The regulation
thus applied to local activities after the poultry
had come to rest at the end of the mterstate Jour-
ney. Cf. National Labor Relations Board v. Jones
& Laughlin Steel Corp.,, 301 U. S. 1, 40. The Fair
Labor Standards Act does not reach such persons,
but applies only to emplovecs engaged in connerce
or m the production of goods for commerce,

In the Carter Coal case, a majorny of the Court
held that Congress lacked power to regulate hours
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and wages and to require collective bargaining in
the brtuniinous coal industry. The premise upon
which the opinion rested was that conditions of
labor were incidents of production, and that the
power of Congress did not extend to the produe-
tion of goods, regardless of how “substantial’’ was
the effect on interstate commerce. That ruling is
wholly inconsistent with the subsequent decisions
of the Court holding that the commerce power ex-
tends to all intrastate transactions which directly
or substantially affect interstate commerce, even
thongh they occur during the course of production
of goods in a mine or factory. National Labor
Relations Board v. Jones & Laughlin Steel Corp.,
301 U. 8. 1; National Labor Relations Board v.
Fruehauf Traider Co., 301 U. 8. 495 National Labor
Relations Board v. Friedman-Harry Marks Cloth-
ing Co., 301 U. 8. 58; Santa Cruz Fruit Packing
Co. v. National Labor Relations Board, 303 U. S.
453; National Labor Relations Board v. Funblatt,
306 U. S. 601; National Lubor Relations Board v.
Bradford Dyemg Co., No. 588, October Term, 1939,
decided May 20, 1940.

In three cases, the lower courts have held that
the power of Congress extends to requiring collec-
tive bargaining by producers of coal whose coal is
sold in interstate commerce. Clover Fork Coal Co.
v. National Labor Relations Board, 97T F. (2d) 331
(C. C. A. 6th) ; National Labor Relations Board v.
Crowe Coal Company, 104 F. (2d) 633 (C. C. A.
8th), certiorar: dented, 308 U. S. 584; National
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Labor Relations Board v. Good Coal Co., 110 F.
(2d) 501 (C. A. A. 6th), certiorart demed May 6,
1940, No. 884. Certiorart was sought and denied
in two of the cases. These decisions are, of course,
squarely inconsistent with the Carter case. Al-
though the majonty of the Court has not expressly
so stated, dissenting Justices have frequently de-
clared * that the decxsions 1 the Labor Board cases
are mconsistent with the Carter case, and the Cir-
cuit Court of Appeals for the Ninth Circuit has
beld that case overruled. Edwards v. Uwted
States, 91 F. (2d) 767; Santa Cruz Frut Packing
Co. v. National Relations Board, 91 F. (2d) 790 (C.
C. A. 9th), affirmed, 303 U. S. 453. Although we
ave confident that the case is no longer authorvita-
tive, it 1s still being pressed before lower conrts,
and, as the instant case demonstrates, is occasion-
ally given considerable weight. Under these cir-
cumstances, the Carter case should be expressly
overruled.

Defendaunts also have cited Kidd v. Pearson, 128
U. 8. 1; Heisler v. Thomas Colliery Co., 260 U. S.
245; United States v. E. C. Knight Co.,156 U. S. 1;
and the Coronado cases.® The Kidd case upheld a
state statute prohibiting the manufacture of intoxi-

" Labor Board Cases, 301 U. S. 1, 76; Santa Cruz Fruit
Packing Co. v. National Labor Relations Board, 303 U. S.
453, 469-470; Consolidated. Edison Co. v. National Labor
Relations Board, 305 U. S, 197, 240-241; National Labor
Relations Board v. Fainblatt, 306 U. S. 601, 613

3 United AMine Workers v Coronado Coal Co. 259 U S
3. Coronado Coal Co. v United Mine Workers. 268
U. S. 295.
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cating liquor, and the Heisler case a state tax. In
Santa Cruz Fruit Packing Co. v. Natwonal Labor
Relations Board, 303 U. S. 453, 466, this Court, in
answer to the same argument based npon the same
cases, stated:

# * * Nor are the cases in point which
are cited by petitioner with respect to the
exercise of the power of the State to tax
goods, which have not begun to move in m-
terstate commerce or have come to rest with-
in the State, or to adopt police measures as
to local matters. In that class of cases the
question is not with respect to the extent of
the power of Congress to protect interstate
commerce, but whether a particular exercise
of state power in view of its nature and op-
eration must be deemed to be in conflict with
that paramount authority. Baconv.I Hinos,
297 U. S. 504, 516; Stafford v. Wallace,
supra, p. 526; Minnesota v. Blaswus, 290
U.8.1,8.

The Knight case, which held the Sherman Act in-
applicable to a monopoly of virtually all of the
sugar refineries in the United States is no longer
authoritative. 'See Standard Ou Co. v. Umted
States, 221. U. 8. 1, 68-69; National Labor Rela-
tions Board v. Jones & Laughlin Steel Corp., 301
U. S. 1, 39. The Coronado cases ‘‘related to the
applicability of the federal statute and not to its
constitutional validity.”” Apex Hosiery Co. V.
Leader, supra, Footnote 9; National Labor Rela-
tions Bourd v. Jones & Laughlin Steel Corp., 301
U. 8. 1, 40.
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E SECTIONS 11 (C) AND 15 (A) (5) ARE VALID

Count 12 of the indictment 1s based upon See-
tions 11 (¢) and 15 (a) (5). Section 11 (¢) re-
quires every emplover subject to the Act to keep
such records of wages, hours, and conditions of em-
ployment as the Admimstrator by regulation or or-
der shall prescribe:’ Section 13 (a) (9) makes 1t
unlawful to violate thiz requirement or knowmgly
to keep or make false records or reports. They
plamly ave anciliary to the regulatory sections of
the Act. In order to enforce the wage and hour
provisions Congress can, of course. compel the
keeping of records winch will dhsclose the wages
paid and the hours worked by the employers and
employees subject to the Act.  Flemwng v. Mont-
gomery Ward & Co. (C. C. A. Tth), decided July
18, 1944, certiorart pending, No. 407, sustained the
vahdity of these provistons.

Thus, once the constitutionahty of the substantive
sections is shown, the vahdity under the cominerce
clause of Sections 11 (¢) and 15 (a) (5) mevitably
follows. See Baltimore & Ohio R. Co. v. Inter-
state Commerce Commassion, 221 U. S. 612; Inter-
state Commerce Commission v. Goodrich Transit
Co., 224 U. S. 194; Chicago Board of Trade v. Ol-
sen, 262 U. S. 1; Bartlett Frazier Co. v. Hyde, 65
F. (2d) 350 (C. C. A. Tth), certiorar denied, 290
U. S. 654

1 The Regulations promulgated by the Adnumsirator are
found i Appendix AL nfra. pp H4-150
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Since appellee makes no separate attack upon
these provisions, further consideration of them

Seems unnecessary.
IT

TeE Famr LaBor Stanparps Acr Does Not Vio-
LATE THE TENTH AMENDMENT

It has been shown that the Fair Labor Standards
Act was enacted in exercise of the power granted
Congress to regulate interstate commerce. This
disposes of the argument that the Act violates the
Tenth Amendment, which merely provides that—

The powers not delegated to the United
States by the Constitution, nor prohibited
by it to the States, are reserved to the States
respectively, or to the people.

Language could not express more clearly that
the Amendment does not reserve to the states any
part of any power which is ‘‘delegated to the
United States by the Constitution,”” nor indicate
more plainly that the Amendment does not limit
the scope of any power which is delegated to the
United States. The amendment has no independ-
ent operation. It comes into effect only after a
determination that an Act of Congress is not au-
thorized under the granted powers.

These propositions seem self-evident. But the
argument of appellee and several relatively recent
decisions of this Court® suggest the desirability

1 Hoplkins Savings Assn. v. Cleary, 296 U. S. 315, 335-

836; United States v. Butler, 297 U. S. 1, 68; Ashton v.
Cameron County Disgt., 298 U. 8. 513, 527,
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that we agaimn call to the Court’s attention the cir-
cumstances under which the Amendment was
adopted and the numerous cases 1in which 1t has
been understood to mean simply what 1t savs A
rather more elaborate argument to that end ha-
been presented by the Govermment m 1ts hriefs m
United States v. Bekins, 304 U. S 27, No. 757,
October Term, 1937, and Mulford v. Sm:th,307 U. S.
38, No. 503, October Term, 1938, and an argument
similar to this m Oklahoma v. Woodring, 309 U. S.
623, No. —, Orig., October Term. 1939 In none of
these cases has the Court found 1t necessary to
make expheit mention of the Tenth Amendment
Smce the Court has not made wholly clear 1ts own
adherence to the view that the Tenth Amendment
offers no mdependent limitation upon the federal
powers, we again present a compressed statement
of the fuller discussion found in the earher briefs.

1. The Adoption of the Tenth Amendment.—
The first ten amendinents are a close adaptation of
those proposed by Massachusetts m ratifying the
Constitution.® Because the omission of a bill of
rights was generally regarded as the most vulner-
able point in the proposed charter,® John Hancock,
president of the Massachusetts Convention, pro-

® The first of the nine recommendations of Massachusetts
read: “That it be explicitly declared that all powers not
expressly delegated by the aforesaid Consztuution are re-
served to the several states, to be by them exercised”
{Elhot’s Debates. 1. 322).

! Warren, The Making of the Constatution, 1 769
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posed the amendments “‘in order to remove the
doubts and quiet the apprehensions of gentlemen’’
(Elliot’s Debates, 11, 123).*

The discussion in the ratifying conventions con-
fivms the plain meaning of the words of the Tenth
Amendment, and indicates that the proponents
wished merely to insure that the central govern-
ment would m truth be one of delegated powers.®
The delegates who opposed the amendment did so
largely on the ground that 1t was unnccessary, if
not dangerous,” The anxiety for this declaratory
rule of construction may be traced to two fears:
that the national govermnent might assert the right

s Thereafter four States which ratified the Constitution
similarly expressed their earnest hope for a bill of r1ghts.
Elliot’s Debates, 1, 325-332 Tt may be noted that only
in Massachusetts and New Hampslure was the Tenth
Amendment offered as an amendment (4. I, 322. 326);
in South Carohina, Virginia, and New York 1t was set forth
as declaratory of the conventions’ understanding of the con-
struction of the Constitution (#d , T, 325, 327)  Maryland
ratified without attaching proposed amendments, but a
mmority of its convention addressed a statement to the
people of that State, explaining that the Constitution was
“very defective,” and recommendmg vailous amendments,
including one sumilar to the Tenth Amendment (id., I1,
547, 550, 555).

s Massachusetts: Adams and Juivis (id., IT, 131, 153);
Virgima: Mason and Gragyson (id., ITI, 412, 449); North
Carolina: Bloodworth (id, IV, 167).

¢ Massachusetts: Varnum (id.,1T,78) ; Virginia: Nicholas,
Randolph, and Madicon (¢d., IT1, 450, 464, 600, 620, 626} ;
North Carolina: Maclaine and Iredell (¢d, IV, 140, 149);
South Carolima: Pmclney (id., IV, 315-316) ; Pennsylvania:
Wilson and M’Kean (2., 11, 435436, 540).
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to exercise powers nof granted,” and that the states
would be unable fully to exercise the powers which
the Constitution had not taken from them ¢

When the proposed amendments were mtro-
duced by Madison n the first Congress, *‘to give
satisfaction to the doubting part of our fellow-
citizens™ (1 Annals of Congress 432), he viewed
the Tenth Amendment as mevely declaratory (1
Annals 441) :

I find, from looking intoe the amendments
proposed by the State conventions, that sev-
cral are particularly anxiwous that 1t should
be declared in the Constitution. that the
powers not therein delegated should be re-
served to the several States.  Perhaps other
words may define this more precisely than
the whole of the imstrmment now does. I
adnut they may be deemed unnecessary ; but
there can be no harm i makmg such a
declaration, if gentlemen will allow that the
fact is as stated. T am sure I understand it
0, and do therefore propose it.

There was no other explanatory statement in the
briefly recorded debate on this amendment.® Even

" North Carolina : Blandworth (Elhot's Debales. 1V, 167) :
Virgima : Henry (id.. TII, 446)

*Virgima: Grayson, Henry. Mason {«d. TIT. 449, Ho,
441). For the possible convenience of the Court, cuations
to additional discussion of the proposals which became the
Tenth Amendment are: /d., 1T, 153. 550, 1[I, 361 588. 539,
622

* Madchson. in the course of debate on Hamulton's hank
proposal. on February 2 1791, when nie states had ratihed
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the original reservation in the Articles of Con-
federation of powers not ‘‘expressly’’ delegated,
1t 15 to be noted, was intended by the Continental
Congress to do no more than to preserve the au-
tonomy of the states.” But the adoption of the
Tenth Amendment was accompanied by a delib-
erate refusal to reserve to the states all powers not
“expressly’’ granted to the national government.”
While Madison’s proposals for new amendments
were under consideration in Congress, Tucker and

the amendments which he had proposed, said (2 Annals
1897) :

“Interference with the power of the States was no con-
stitutional criterion of the power of Congress. If the power
was not given, Congress could not exercise 1t; if given, they
might exercise it, although 1t should mterfere with the laws,
or even the Constitution of the States.”

1 Thomas Burke, writing to Governor Caswell from the
Congress, on April 29, 1777, sad the proposed articles orig-
mally “expressed only a reservation of the power of regulat-
mg the internal police, and consequently resigned every
other power. It appeared to me that this was not what the
States expected, and, I thought, it left it m the power of
the future Congress * * * to make their own power as
rnlimited as they please” Burke accordingly proposed the
article which, after two days of spirited debate, was adopted
11-1, with oue state divided. 7 Journals of Cont Cong 122-
123.

1 This was the wordng of Article IT of the Articles of
Confederation, of the Massachusetts (footnote 2, supre, p.
61) and New Hampshire (Elliot’s Debates, L. 326) proposals,
of the South Carolma declaration (id, I, 325), and of the
statement, of the minority of the Maryland convention (id ,
I1, 550). New Yoik referred to powers “clearly” delegated
(¢d, I, 327). Only Virgmia, in 1ts declaration, made no
such quahfication (id.. I, 327).
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Gerry each moved to amend this proposal so as to
reserve to the states the powers not expressly dele-
gated ; each motion was defeated (1 Annals of Con-
gress 761, 767-768). Whether or not a reservation
to the states of powers not expressly. delegated
would have mpaired the last clause of Section 8 of
Article I, granting powers ‘‘necessary and proper’’,
it 1s plam that there was a deliberate chorce of the
Congress to except from the reservation to the
states the powers granted to Congress by mmplica-
tion. This choice cannoi be squared with any argu-
ment that appropriate federal powers cannot be
exercised because of the operation of the Tenth
Amendment.

The men who proposed the Tenth Amendment
seem, then, to have been quite clear that the
Amendment was simply declaratory of the evident
proposition that Congress could not constitution-
ally exercise powers not granted to it, and that
these powers could contmue to be exercised by the
states.””

* As Story said (Story, Commentaries on the Constitu-
tion, secs, 1907-1908) .

“This amendment is a mere affirmation of what, upon any
just reasoning, is a necessarv rule of interpreting the Con-
siitution. * * *

“It is plain, therefore, that it could not have been the n-
tention of the framers of this amendment to give 1t effect
as an abridgement of any of the powers granted under the
Constitution, whether they are express or implied, direct or
incidental. Tts sole design 1s to exclude any interpretation
by which other powers should be assumed beyvond those
which are granted * * *°
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2. The Judicial History of the Amendmenl.—
The plain purpose of the Amendment has been
donfirmed by more than a century of constitu-
tional history. The decisions of this Court have
reiterated that the Tenth Amendment offers no
independent limitation upon the powers granted
to the United States but merely states the unques-
tioned principle that the central government is one
of enumerated powers.

This was the interpretation of the Tenth Amend-
ment when, in Martin v. Hunter’s Lessee, 1 Wheat.
304, 325, it was first considered by this Court.”
Chief Justice Marshall, in Mc¢Culloch v. Maryland,
4 Wheat. 316, said-that the amendment ‘‘was
framed for the purpose of quieting the excessive
jealousies which had been excited” and that it left
open the question ‘‘whether the particular power
* * % hag been delegated to the one govern-
ment, or prohibited to the other’” (4 Wheat. at
405, 406).** Taney, as well, accepted this self-evi-

¢ In 1803 m United States v. The Brigantine William,
2¢ Fed Cas. No. 16,700 (D. Mass.), Judge Davis, a member
of the Massachusetts Convention, stated with respect to the
powers of the states that (p. 622): “The general position 1s
incontestible, that all that 1s not surrendered by the consti-
tution, 15 retamed. The amendment wlich expresses thas,
is for greater security; but such would have been the true
construction, without the amendment.”

4 Even Luther Martin, Attorney General of Maryland,
conceded 1n the course of argument that the amendment
meant what 1t said, that it was merely “declaratory of the
sense of the people” and designed to allay an apprehension
which the federalists “treated as a dieam of distempered
jealousy” (4 Wheat., at 372, 374).
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dent proposition. Gordon v. Umited States, 117
U. S. 697, 705 (1864). TIns Court has continued
to treat the Tenth Amendment as containmmg no
hnntation on the powers granted to the Umted
States. Champion v. Ames, 188 U S, 321, 337,
Northern Securtties Co. v. United States, 193 U. S.
197, 344-345; Fverard’s Breweries v. Day, 265 U
S. 545, 538. It has recogmzed, as in United Stales
v. Sprague, 282 U. S. 716, 733, that **The Tenth
Amendment was mtended to confirm the under-
standing of the people at the time the Constitution
was adopted * * * 1t added nothing to the
instrument as ovigmally ratified * * * 7

However, the clarity of these decisions has been
obscured by several of the recent opimons of ths
Court, which have indicated a view that the Tenth
Amendment contained an mdependent Hinntation on
the powers of Congress. Hopkins Savings Assn
v. Cleary, 296 U. 8. 315, 335-336, United States v
Butler, 297 U. S 1, 68 (but compare Mulford v.
Smith, 307 U. S. 38); Ashiton v. Cameron County
Dist., 298 U. 8. 513, 527 (but compare United Stales
v. Bekins, 304 U. S. 27). And see the approach
adopted in the opmions m Steward Machine Co. v,
Davis, 301 U. S. 548, 585-592; Helvering v. Daws,
301 U. S. 619, 640645 ; and Cincinnati Soap Co. v.
United States, 301 U. S. 308. 312

In none of these opnmons did the Court expheitly
announce a departure from its ingtoric treaiment

of the Tenth Amendment, and they hardly can be
254243—40——8§
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thought to have overruled sub silentio so important
a constitutional doctrine. Particularly is this the
case when other, and contemporaneous, decisions
retain the accepted interpretation of the Tenth
Amendment. Ashwander v. T'ennessee Valley Au-
thority, 297 U. S. 288, 330-331; National Labor Re-
lations Board v. Jones & Laughlin Steel Corp., 301
U. 8. 1 (ef. p. 97); Associated Press v. National
Labor Relations Board, 301 U. S. 103 (cf. p. 105);
Mulford v. Smith, 307 U. 8. 38 (cf. pp. 52-53, 55~
56) ; Sonzinsky v. United States,300U. S. 506 (cf.p.
508) ; Wright v. Union Ceniral Ins. Co., 304 U. S.
502, 516; see United States v. California, 297 U. S.
175, 184.

The plain meaning of the language of the Tenth
Amendment, the cirecumstances of its adoption, and
a century of constitutional litigation support the
approach represented by the opinions last cited.
We respectfully submit that it should be adopted
in this case. Any other rule must condemn con-
stitutional interpretation to a perpetual servitude
to sophistry and contradiction : neither layman nor
scholar can ever he expected to contrive a satis-
factory touchstone by which to determine what
powers delegated to the national government may
not be exercised hecause reserved to the states as
a power ‘‘not delegated to the United States.”
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III

TaE Fair LsBoR STaxDARDS AcT DoES NOT VIOLATE
THE FIFTH AMENDMENT

A. THE QUESTION IS PROPERLY BEFORE THI1S COURT

Appellee raised and argued the question of due
process m the District Court.  Bur that court did
not hold that the Fair Labor Standards Act vio-
lated the Fifth Amendment. On the contrarvy,
in a decision handed down the same day sus-
taining the vahdity of the Act as applied to
railroad emplovees, ithe court rejected the argu-
ment that the Act contravened the due process
clause.!

The general rule 1s that a respondent or appellee
may offer any argument in support of the judg-
ment below, at least when made in the lower court.
Langnes v. Green, 262 U. 8. 531. Tlis rule was
held applicable to the raising of varous constitu-
tional objections under the Crimmal Appeals Act
in United States v. Curtiss-Wright Corp.,299 U. 8.
304, 330. Althoygh the Court in Uniled Slates v.
Borden Co., 308 U. S. 188, 207, refused to hear ar-
gument on questions of statutory construction not

' Morgan v. Atlantrec Coast Line Railroad. 32 F Supp.
617 (S. D. Ga.. Waycross Division), decided Apnt 29. 1940.
The court entered the following conclusion of law. “The
establishment of minimum wages by Congress by the Fair
Labor Standards Act is not arbitrary or capricious or an
unreasonable interference with liberty of contract in viola-
tion of the due process clause of the Fifth Amendment ™
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decided by the distriet court, it reaffirmed the hold-
ing in the Curtiss-Wright case, since there ‘‘the
decision of the District Court was not based upon
a particular construetion of the underlying statute,
but upon its invalidity.”

Since the question of due process relates to the
validity of the underlying statute in the instant
case, the Curtiss-Wright case controls here? Ac-
cordingly, we beheve that the due process issues
raised and argued by appellee are properly before
the Court. We shall, therefore, address the re-
mainder of this brief to those questions.

The appellee’s arguments are that the Fair
TLabor Standards Act is arbitrary, capricious and
thus violative of due process because it (1) unduly
interferes with liberty of contract; (2) fixes a uni-
form and inflexible standard for the entire country;
(3) diserimiinates in favor of agriculture in gen-
eral, and the producers of naval stores in particu-
lar; and (4) is too indefinrte to apprise citizens as
to whether or not they are subject to the Act.
There 1s no substance to any of these contentions.

2 If the Court should no longer regard the distinction be-
tween the Curtiss-Weright and the Borden cases as satisfac-
tory, we submit that for reasons stated in the opinion the
former case correctly applies the Criminal Appeals Act to
those matters which are subject to review under it, and that
the Borden case was wrongly decided on this point,
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B THE ACT DOES NOT UNDULY LIMIT LIBERTY OF
CONTRACT

It should be pomted cut as a prelumnary mat-
ter (with reference to this and the two succeeding
points) that appellee can rely upon no fact m the
record. and has as vet presented none which s
subject to judicial notice, to show that the legicla-
tion 1s arbitrary. The burden of supporting the
charge of unconstitutionality 12, of course. on the
assailant of the statnte. In the absence of facts
demonstrating its invahdity the constitutionahty
of the law must be presuned. Umited States v.
Carolene Products Co,, 304 U. S. 144, 152-153;
Metropolitan Ins. Co v. Brownell, 294 U. S. 530,
584, and cases cited. But, even without the aid of
presumptions, the Act seems plamly vahd.

The dne process clanse mmposes no greater re-
striction upon federal legislation in the ficld of
mierstate commerce than upon state legislation
regulating intrastate activitics Nebbia v. New
York, 291 U. S. 502, 524; United States v. Rock
Royal Co-operative, Inc, 307 U. 8. 533, 571. Sun-
shane Anthracite Coal Co. v. Adkins, October
Term, 1939, No. 804. Congress has full authority
to exercise ‘“the police power, for the henefit of the
public, within the field of interstate commerce.”
Brooks v. United States, 267 U. S. 432, 436, Ken-
tucky Whip & Collar Co. v. Ilinots Central R Co.,
299U S. 334, 347; United States v. Carolene Prod-
ucts Co., supra, av p. 147; Cwrrin v. Wallace, 306
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U. 8.1, 11-12. Thus if a state wage and hour law
similar to the Fair Labor Standards Act would not
violate the Fourteenth Amendment, the federal
statute does not transgress the Fifth Amendment.

This Court has sustained the power of the states
to fix maximum hours for women® and for men
engaged in industrial occupations,’ and has sus-
tained the device of implementing maximum hour
provisions by requiring extra pay for overtime.’
Tt has sustained the right of the states to preseribe
minimum wages for women generally.’ Tt has sus-
tained the power of Congress and the states to es-
tablish minimum wages for men In certain occupa-
tions or under special circumstances.” These deci-
sions, which uphold statutes restricting freedom of
contract to the same extent as does the Fair Labor
Standards Act, would seem clearly to be controlling
here. Tliey are conclusive of the validity of the
Fair Labor Standards Act under the due process
clause with respect to the maximum hour provi-

s Muller v. Oregon, 208 U. 8. 412; Riley v. Massachusetls,
232 U. S. €71; Hawley v Walker, 232 U. S, T18; Miller v.
Wilson, 236 U. S. 373; Bosley v. McLaughlin, 236 U S. 385.

s Holden v. Hardy, 169 U. 8. 366; Bunting v Oregon, 243
U. S. 426; cf. Baltimore & Ohio R. Co. v. Interstate Com-
meree Commission, 221 U. S. 612.

5 Bunting v. Oregon, 243 U. S, 426.

8 West Coast Iotel Co. v. Parrish, 300 U. 8. 379.

T Wilson v. New, 243 U. S. 332 (wages and hours of rail-
road employees 1 an emergency) ; Tagg Bros & M oorhead
v. United States, 280 U. S. 420 (fees of stockyard commission
men) ; O*G'orman & Young v. Hartford Fire Insurance Co.,

289 U. S 251 (commisstons of nsurance agents) ; 7'ownsend
v Feomans, 301 U. S. 441 (fees for tobacco warehousemen).
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siong, and of the mimmum wage provisions as ap-
plied to women. All that 1s not defimitely fore-
closed by prior decision 1s the status of a general
law providing for mmimum wages for male em-
plovees.

It would be a work of supererogation to set forth
m detail the reasons why minimum wage legisla-
tion does not transgress ‘“whatever restrictions the
vague contours of the Due Process Clause may
place upon the exercise of the state’s regulatory
power.””* The arguments have been powerfully
marshalled m this Cowrt’s opimon m the West
Coast Hotel case, and there 1s lLittle or nothing
wlich can be added here. That opmnion, m brief-
est summary, pomts out that the wage term of a
contract between employer and emplovee, smee
they often are not m a position of equality, is a fit-
ting subject of legislative regulation to protect the
interest of the state in the health and welfare of 1ts
citizens and to protect the community against an
enforced ‘‘subsidy for uncouscionable emplovers.’
The Court concluded that (id. at 398-399) ‘“‘the
legislature was entitled to adopt measures to re-
duce the evils of the ‘sweating system’, the exploit-
ing of workers at wages so low as to be insufficient
to mect the bare cost of living, thus making their
very helplessness the occasion of a most injurious
competition.’’

No economic or statistical material was before
the Court in the West Coast Hotel case, but the

* Ralroad Commission of Texas v Rowan ¢ Nichols 0il
Co, October Term. 1939, No 681. decided June 3. 1940
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Court nevertheless took judicial notice of ‘‘what
18 of common knowledge through the length and
breadth of the land’’ (4., at 399). Inasmuch as
the vahdity of the present statute 1s demonstrated
by precisely the same factors, an extensive review
here of economic material which proved the obvious
would impose a needless burden on the Court. It
should be sufficient to refer in the margin to some
part of the voluminous source material which
demonstrates in detail that low wages and long
hours are harmful to the health and well-being of
cmployees and their families.’

s United States Public Health Service, Public Health
Bulletin No 78, Tuberculosis Among Industrial Workers,
pp. 1617 (1916) ; 7d., Reprint No. 432, from Public Health
Reports No 47, Vol. 33, p. 16 (1918), Disabling Sichmess
Among the Population of Seven Cotton-mill Villages of
South Carclina in Relation to Family Income; Id., Reprmt
No. 1656, Public Health Reports, Vol 49, No. 44 (1934),
The Relation between Housing and Health; Id . National
Health Survey 1935-1936, Sickness and Medical Series, Bul-
letin No 2 (1986) ; /d., Bulletin No. 5; /d., Bulletin No 9;
1d., Report 1684 from Public Health Reports, Vol. 50, No.
18 (1935), Relation of Sickness to Income and Income
Change in Ten Surveyed Communitics; 1d., Public Bulletin
No. 237 (1937), Ilness and Medical Care in Puerto Rico;
United States Department of Labor, Bureau of Labor Sta-
tistics, Bulletin No. 75, Industrial Hlygiene, by George M.
Kober, pp. 534-536 (1908) ; United States National Emer-
gency Council, Report on [L'donomic Conditions of the
South, pp. 29-35 (1938); A. M Woodbuvy, Infant Mortal-
ity and its Causes (1926) ; Cleveland Health Council, How-
ard Whipple Green, Infant Mortakity and Economic Status
(1939) , Social Science Research Council, Collins and Tib-
bits, Research Memorandum on Social Aspects of ITealth
in the Depression; National Housing Association, Pro-
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In the court below appellee sunght to distinguish
the TWest Coast Hotel case upon three grounds.
We shall discuss each asserted distinenion.

1. Appellec urges thatr the West Coaxt Iotel case
does not reach to men. Since the Washington
statute mvolved m that case was concerned only
with women, the Comrt’s optmon does, of course,

ceedings of the Eighth National Conference on Housing
(1920). Poom Ovwercrowding and 1t Egect upon Health.
by Henry F Vaughan, Comnussioner of Health. Detront.
Ahichigan. Federal Counal of the Churches of Chnist in
America. The Family. P'ast and Present. pp 3135-356 (1938)
(ednted by Bernhard Stein). Sen Doc No G4, 61st Cong .
2nd Sess. Report on Condition of Women and Chidd Wage
Earners in Umited States (1911). Vol XV, p 93. The
Crime Commmssion of New York Siate, From Truaney to
Crime—.t Study of 231 Adolescents (1928). M G Cald-
well, 7"he Feonomic Status of Families of Delinguent Roys
m Wasconsin, American Journal of Sociology, September
1931. Vol 37. No 2. p 239. E H Sutherland. Criminology.
p- 169 (1924) ; George M Kober, Ktiology and Prophylaris
of Qccupational Dwseases (taken from Ihseases of Occupa-
tional and Vocational Hygiene). pp #7448 (1916): Jo-
sephine Goldmark, Fatigue and FEfficiency (1912), 1L
Mosso, Fatigue, translated by Margaret and W B Drum-
mond (1904) ; Dr. Franz Koelsch, A rbeit und Tubericulose,
Archiv fur Soziale Hygiene (1911), Vol 1. p 212, R A.
Spaeth. The Problem of Fatigue, Journal of Industral Hy-
giene, p. 37, May 1919; F. S Lee, The Human Machine and,
Industrial Efficiency. p. +5 (1918) . Felix Frankfurter and
Josephine Goldmark, 7he Case for the Shorter Work Week
(1915), pp. 63-339: P Sargemt Florence, K'conomics of
Fatigue and Unrest, p. 329 (1924); W. K. Kellogg. Five
Years under the Sir-flour Day, p. 15 (1936) Addonal
material is compiled 1 the briefs in support of the statutes
involved in Stettler v G'liara. 243 U S 629, October
Term. 1916. No 25, and Adkins v Clallren s Hospetal. 261
U S.525, October Term. 1822 No 795
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emphasize the importance of safeguarding the
health of women. Butin every respect its reason-
ing applies equally as well to men. Indeed, it was
argued in that case that the statute was invalid
because it did not preseribe minimum wages for
men as well as for women, that men would get the
jobs denied to women by the statute, and that the
statute thus diseriminated against women. The
Court rejected this argument on the ground that
it was nol essential to its validity that the law
extend to all the evils ““to which it might have been
applied’’ (300 U. S., at 400).

The Supreme Court of Oklahoma, on the au-
thority of the West Coast Hotel case, sustamed a
state law regulating the wages of men and women
alike, Associated Industries of Oklahoma v. In-
dustrial Welfare Commussion, 90 P. (2d) 899.

We do not believe that it will be argued by ap-
pellee that the community has no interest in pre-
serving the health of males. The argument would
be ridiculous in the face of the great mass of health
legislation, both state and federal, enacted in the
interest of all citizens regardless of sex. And, if
it were necessary to relate the Act to the health of
women, it need only be noted that the intimate con-
nection between the wages of men and the health
and well-being of women and children is also a mat-
ter of common knowledge. Men more often than
women are the sole wage earners for families, and
the payment of excessively low wages to male work-
ers is inevitably injurious to more women than is
the payment of similar wages to female employees.
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That the fixing of mmmum wages for men doces
not violate the due process clause is also shown by
Bunting v. Oregon, 243 U. S. 426, sustaimng the
vahdity of a maximum hour law for male workers
After the deeision in the West Coast Hotel case,
expressly disapproving the distinetion made m the
Adkms case between laws regulating maximum
liours and those fixing minimum wages (300 U. S.
at 395-396), the Bunting case is controllimg here.

2. Appellee also contended i the court below that
the TWest Coast Hotel case does not apply because
the minmmmum wage prescribed unde the Fair Labor
Standards Act takes no account of the value of the
services rendered. We do not beheve that appellee
can show that Congress did not take this factor
ito account m determuning what the statutory
nminimum should be. On the contrary, Congress re-
quired the mdustry commitrees speeifically to con-
sider the wages established by collective labor
agreements and those paid vohutarily by employ-
ers who maintained mmmumum wage standards in
proposing wages above the basic statutory mmimma
(Section 8 (¢)). Such amounts obviously have a
relation to the value of the service rendered. The
establishment of minima of twenty-five and thirty
cents, below which wages could never be reduced,
suggests that Congress was of the opinion that
under all circumstances ' the value of the services
would equal these sums.

19 The Act provides for wages lower than the minmunum

for learners. apprentices. and handicapped workers (See-
tion 14)
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In any event, the short answer to this argument
is that neither the Washington statute involved in
the West Coast Hotel case, nor the federal statute
in the Adhkins case,” provided that the value of
services should be taken into consideration. In-
deed the majority opinion 1n the Adkins case (261
U. S. 525, 557-558) and the mmority 1n West Coast
Hotel case (300 U. S. at 408-411) relied heavily on
the failure to take this factor mto account. The
present case can not be distinguished from the

.earher cascs on this ground.

3. Appellee also seeks to distinguish the Fair
Labor Standards Act from the Washington Mim-
mum Wage Law on the ground that the federal Act
itself prescribes the minimum wage, whereas the
‘Washington statute authorized an adnunistrative
body to fix the wage 1n accordance with specified
standards. The thought appavently is that quasi-
legislative action of an administrative trabunal, if
based upon a hearing, has constitutional sanctity
which legislation itself does not possess.

It 1s a novel suggestion that the fadurc of Con-
gress to delegate legislative power makes a law
unconstitutional. The bhill which became the Fauwr
Labor Standards Aect originally contained much
more sweeping grants of power to the adinistra-
tion and these were narrowed because of objection

1 Since the Court’s opimion 1n the West Coast I{otel case
aceepts the view of the minority in the Adkins case and
overrules that decision, it is clear that the statute mvolved
in the latter case was also constitutional.
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to the breadth of the delegation.” Certainly the
due process clause does not compel Congresz to
delegate 1ts functions to adnmmistiative hodies.

C. THE ACT IS NOT ARBITRARY BECAUSE ITS BASIC
MINIMUM 18 NATION-WIDE

It has been contended that the Faur Labor
Standards Act is arbitrary because 1t estabhishes
a uniform standard for the entire nation without
differentiation hecause of varving conditions m
diverse mdustries and regions.

"3 2475, Tth Cong. 1st Sess This bill, which passed
the Senate on July 31, 1937 (31 Cong Rec 7957). author-
1zed an admmmstranve body to preseribe nmimum wages
and maxumum hours for particular employ ments and clasees
of employment 1 accordance with specified standards  See
S Rept No 884 H Rept No 1452, 7ath Cong . st Sess
After extensive critcism of thus feature of the bill i debate
on the floor (82 Cong Rec. 1387 1391, 1395-1393. 1400. 1403
HO4 470, 14720 14820 (48721493, 1497, 181221813 1832),
the House voted to recommit this bilt on December 17. 1937
(52 Cong. Rec. 1835) At the next session the Houze Com-
mittee on Labor reported a revised measure which itself
prescribed uniform and inflexible wages and maximum
hours for all the industries subject to the Act (H Rept No
2182, T5th Cong.. 3d Sess)  Although tlus hill was crii-
cized as too inflexible (83 Cong Rec 7275-7326, 7374-T4H3).
1t passed the House on May 24, 1935 (33 Cong Rec 7449
1450). The conference commuttee brought out as a com-
promise a bill which itself contained the basic mimmum
standards but provided for a certamn amount of flexibihity
above these mmima (83 Cong. Rec. 9138-9165. 9246-9266)
The conference report (H. Rept No. 2738, 75th Cong . 3d
Sess.) summarizes the provisions of the Senate bil) (rp
13-20). the House bill {pp 21-27). and the Act as pussed
(pp 28-33)
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TIn the first place, it should be noted that the Act
does not preseribe the same minimum wage for all
employees in all industries. It provides for the
establishment of industry committees with au-
thority to recommend wages between the basic
minima of twenty-five cents and thirty cents and a
maximum of forty cents for each industry; appro-
priate subclassification within each industry in ac-
cordance with specified standards is permitted
(Section8). Such recommendations become opera-
tive if approved by the Administrator.

Thus, it cannot be objected that the statute fails
to give any consideration to varying conditions,
but only that under no circumstances is the mini-
mum permitted to be less than twenty-five cents
per hour during the first year and thirty cents
thereafter. Congress certamly has the power to
decide for itself what amount is essential for se-
curing the necessities of life and to make that the
minimum wage. Only if it could be proved that the
amount selected was so igh that no rational person
could regard it as suitable for the purpose for
which it was chosen could this objection have any
substance.

The twenty-five cents an hour minimum which
applied to the year during which this case arose
gave an employee, if he were to work full time, a
weekly wage of eleven dollars and an annual in-
come, if he worked for 52 weeks, of $572. Even the
thirty cents required during subsequent years
would amount only to $12.60 a week and $655.20 a
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year. These amounts nught well be erticized as
heing too low to achieve the purposes of the Act,
but appellee 1s not complaming on that score. 1t
was assumed by Congressmen supporting the bill
that the mimmum standards prescribed were ob-
viously not in excess of what would be required for
subsistence.” A comparison of the wages fixed
after hearing by munmum wage boards of the
states and the District of Columbia discloses that
the vast majority have found that rates lngher than
those fixed in the Fair Labor Standards Act arve
essenhial to provide the minimum cost of living.™
Numerous surveys and estumates by officaal sources
and secondary authorities place the amount neces-
sary for the mere subsistence of a family in all parts
of the country at considerably more than the mmi-
mum wage estabhished by the Fair Labor Standards
Act.®

182 Cong. Rec. 1472, 1505, 1797-179S. 83 Cong. Rec 7276,
7279, 7290, 7307, 7308, 7324, 7382-7383, 7386, 9163, 9171,
9175, 9360, 6364.

'* See Umted States Department of Labor, Women's Bu-
reau Bulletin 167, State A inimum Wage Laiwcs and Orders:
An Analysis (1938), and Supplement (1939). Eighty-
seven percent of the rates set for women in manufacturing
industries exceeded the twenty-five-cent hourly mmimum
fixed 1n the federal act and seventy-two percent are thirty
cents an hour or more. /d. (1938), p. 2

33 United States Departnient of Labor Women’s Burean.
State Minimum Wage Budgets for Women Workers Li iving
Alone, November 1935 (the nunimum for the maintenance
of health for single women 1 three northeastern states and

the Distriet of Columbia. $1.094 83) : Works Progress Ad-
mmistration, Division of Research. [ntereity Differences i
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These studies further indicate that the differences
between large and small communities and different
regions of the country are not nearly as great as '
might be anticipated.”” If wages in a particular

Cost of Living, 1935 (1937) (cost of basic maintenance
standard of living for a family of four persons, $1,260, and
emergency standard of living, $903); National Industrial
Conference Board Bulletin, Vol. XII, No. 10, October 17,
1938 (average cost of hving 1 1938 for a famly of four
persons, $1,332); C. R. Daugherty, Labor Problems in
American Industry (1938), pp. 138-145 (minimum health
and decency standard m 1935 for man, wife, and two chil-
dren, $1,460; mummum of subsistence level, over $730) 5
Paul H. Douglas, Wages and the Family (1925) (nunimum
of subsistence level, $1,100-1,400; mimmum health and effi-
ciency level, $1,500-%1,800). See also Abraham Epstein,
Insecurity, a Challenge to America (1938), pp 97-98

1 Differences between Reyions—Umted States Depart-
ment of Labor, Bureau of Labor Statistics, Serial No R 963,
Reprmt from Monthly Labor Review, July 1939, Differences
in Living Cost in Novthern and Southern Cities (cost m five
small southern cities 3 1 percent lower than in five northern
eities of the same size; food prices were the same, and lower
house and fuel cost in the south partially offset by higher
cost of clothing, furmture and other equipment); Works
Progress Admmistration, Dhvision of Research, Intercity
Differences n Cost of Livang (maintenance level for a fam-
ily of four m northern cities $1,285, m southern cities $1,208;
emergency level m two lowest cities: $814.92 i Mobile,
Alabama, and $809.64 1n Wichita, Kansas; average for 59
aities $908.27) ; National Industrial Conference Board, op cit.,
note 15, supra, pp 86 and 90 (difference between highest m
east and lowest in south, 10.2 percent) ; id., Rescarch Repoit
No. 22 (1919) and Special Report No. 8 (1920) (comparison
of costs m Fall River, Massachusetts, and three southern null
towns shows ughest cost in the south) ; see, also. «d , Differ-
entials in Industrial Wages und IHours in the United States
(1938) ; Elizabeth Elus Hoyt, Consumption in our Society



section of the country are frequently lower than the
statutory minimum, 1t 1s not hecaus: the minimum
15 high but because the economic condition of the
employces in that section are far selow the sub-
sistence level. Thus, even assumm g that daverse
conditions in different industries anc regions might
call for varying minima 1 f the stand: rds were high,
a umform amount fixed at a rate ower than the
minimum required for subsistence m any region
cannot be regarded as arbitrary or capricious.

D. THE ACT IS NOT INVALID BECAUSE F 1TS AGRICUL-
TURAL EXEMPTIONS

Section 13 (a) (6) of the Act excrapts from its
operation any emplovee cngaged 11 agrculture,
In the court below appellee contende:l that tlns ex-

(1938), p. 305 (maximum difference betwet n regions in cost
of living, nine percent).

Differences between Communities of Diffurent Sizes—The
above studies also indicate that the difference in cost of hving
between small and large cities 1s not very great. United
States Department of Labor, Burenu of Labor Statistics
(Reprint from Monthly Labor Review), Serial No. R 698,
p. 7, Living Costs of Working Women in New York (small
cities slightly higher); United States Department of Labor,
Women’s Bureau, State A inimum Wage Budgets for Women
Workers Living Alone, November 1938, p. 11 (in Pennsyl-
vania small cities at most 4.3 percent less, the sole difference
being in rent); Works Progress Administration, op cit..
supra, pp. 170-171; National Industrial Conference Board
Bulletin, Vol. XII, No. 10, October 17, 1938 (large cities 6 6
percent higher).

The debates show that this material was fanuliar to Con-
gress, 81 Cong. Rec. 7793-7795. 7850: 82 Cong Rec 1499:
63 Cong Rec. 73077308, 7352-7383. 9171. 9266.

254248—40—9
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emption made the entire law unconstitutional.
This argument rested almost wholly on Connolly v.
Union Sewer Pipe Co., 184 U. S. 540. But Con-
nolly’s case, ““worn away by the erosion of time,”’
has since been overruled and the general differences
between industry and agricnlture have been recog-
nized as sufficient to warrant separate legislative
classification. Tigner v. Tezas, 310 U. S. 141,
147" The foundation of appellee’s argument has
therefore been swept away.

Appellee argued in particular that the aibitrary
nature of the excmption was proved by the fact
that 1t excluded from the operation of the statute
producers of naval stores.”” It is alleged that since

1 See, also, Carmichael v. Southern Coal & Coke Co , 301
U. S. 495, 509-513 ; Steward Machine Co. v. Davis, 301 U. 5.
548, 583-585 ; Aero Mayflower Transit Co. v. Georgia Public
Service Commission, 295 U. S. 285, each of which upheld
statutes containing an exemption for agriculture In Flem-
ing v. Hawkeye Peari Button Co., 118 ¥ (2d) 52, 58 (C. C.
A. 8th), deaded Junc 26, 1940, the court explamed the
reasons for the exemption of agrcultural employees from
the Fair Labor Standurds Act.

1 Section 13 (6) exempts “any employee employed in
agriculture.” Section 3 (f) defines “gpriculture” as includ-
ing the “production * * * of any agricultural or horti-
cultural commodities (mcluding commodities defined as
agricnltural commodities 1n section 15 (g) of the Agricul-
tural Marketing Act, as amended).”

Section 15 (g) of the Agricultural Marketing Act, as
amended, 46 Stat. 1550, U. 8 C., Tt 12, Sec. 1141j (g), pro-
vides that—

“As used in this Act, the term ‘agricultural commodity’
includes, in addition to other agricultural commodities, crude
gum (oleoresin) from a hiving tree, and the following prod-
ucts as processed by the origmal producer of the crude gum
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the employees of naval stores operators and lumber
mannfacturers both work on ne trees, 1t is eapri-
cious to exempt one from the Act and not the other.

Inasmuch as appellee has not suggested that the
exemption of the employees engaged m drawing
gum from pine trees mjyures him., he is not m a posi-
tion to complam of 1t  Moreover, the power of
the legislature to regulate one mdustry and not an-
other has repeatedly been recognized.”

But i any event the hearings before the jont
congresstonal committees on the Fanr Labor Stand-
ards Act and the debate on the floor of {he Senate
demonstrate that Congress had before 1t anmple evi-
dence justfymg the exemption granted. Several
witnesses, meluding two from the Department of
Agriculture, tesufied that m their opmion the
drawimg of gum from the hving tree and 1s physi-
cal separation in a still into turpentine and rosin by
the original producer were agricultural opera-
tions.®® The statutory exemption apphes only to

(oleoresin) from which derived: Gum spirits of turpentine
and gum rosin, as defined 1 section 92 of title 77

® J/eald v. District of Columbia, 259 U S 114,123, Car-
michael v Southern Coal & Coke Co, 301 U § 495, 513:
Virgimean Ry. Co. v. System Federation No 40. 300 U. S
515, 558; Premier-Pabst Sales ('o v. Grosscup. 298 U1 5 226,
227.

% Soon Iling v. Crowley. 113 U S 703, 708-709;: Carroll
v. Greemacich Ins. Co , 199 U. S 401, 110, Hewler v Thomas
Golliery Co., 260 U. S 245; Oliver lron Mimng Co . Lord,
262 U. S. 172, 179

21 See Joint Hearings before the Senate Committee on Fdu-
cation and Labor and the House Commuttee on Iabor, 75th
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such operations and not to other production of
naval stores.”” The record before the committees
showed that the process had been specially defined
as an agricultural activity by the amendment to
the Agricultural Marketing Act in 1931, which is
incorporated by reference in the Fair Labor Stand-
ards Act,” in the Agricultural Adjustment Act, as
amended and administered,® in the Soil Conserva-
tion and Domestic Allotment Act, as administered,”
and in the laws of Georgia, Florida, Mississippi and
Alabama, which produce ninety-five percent of the
gum naval stores.”® It was not disputed that ““the

Cong., 1st Sess., on S. 2475 and H. R. 7200, Fair Labor
Standards Aet of 1937, pp. 1164-1190. See. also, 81 Cong.
Ree. 7660.

The operations consist in the mam of cutting a mark 1 the
tree, attaching and collecting cups i which the gum gathers,
and distilling 1t into turpentine aud 10sm by one or two
men. Hearings, supra. at pp. 1170-1171, 1186-1187.

22 The witness distinguished the production of gum tur-
pentine, described above, from wood turpentine, which 1s
obtained by taking dead wood from the forest to a process-
ing plant for shredding and refining The latter operation
was stated to be industrial and nanufacturing. /d.,at 1186-
1189 ; see Wage and Hour Interpretative Bulletin No. 14, p. 4.

» Hearings, supra, rote 21 at p. 1165. See note 18,
supra, p 114.

"2 [d., at pp. 1166-1167. See in particular Section 8 (c)
(2) and (6) of the Agricultural Adjustment Act, approved
August 24, 1935, 49 Stat. 754-756, U. 8. C., Tit. 7, Sec. 608¢c
(2) and (6).

= Jd,, at p. 1167,

2 Id., at pp. 1167-1168. The state statutes are there
quoted.
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sawmull people are probably manufacturers 7% A
representative of the lnmber mdustry. appearing
before the commuttees, did not request any general
exemption but assumed that the mdustry was cov-
cred by the hill.*

With this testimony before Congress, the exemp-
tion of gum turpentine from an act which apphes
to the lumber industry cannot be deemed arbitvary
or capricious 1n violation of the Fifth Amendment.

E. THE ACT IS NOT INDEFINITE

Appellee has argued that the Fair Labor Stand-
ards Act violates the due process clause because of
1ts indefiniteness 1 defining the persons subjected
to its terms. We find it difficult to comprehend
this objection.

The Act applies to employees engaged m com-
merce or in the production of goods for commerce
(Sections 6 and 7). ‘‘Commerce’’ 1s defined as
trade, transportation, ete., among the several states
or from any state to any place outside thercof,
(Section 3 (b)) and “production of goods’’ 1s de-
fined, most broadly, as working on goods in any
manner (Section 3 (j)). The word “goods’ is
also defined (Section 3 (i)). Thus one who em-
ploys persons working on goods which are sent
across state lines would know he was subject to the
Act. Certainly no one mn the position of appellee

@ /d.. at p. 1184,
*1d . at pp 963-965 (tesimany of Wilson Compton)



118

could have any doubt as to the applicability of the
statute to him.

Of course, borderline cases may probably be
found where there might be disagreement as to
whether a person fell within the statutory defini-
tion. But obviously they do not make a law un-
constitutional, or no law could stand. Cf. Nash v.
United States, 229 U. 8. 373.

CONCLUSION

Tor the above reasons it is respectfully sub-
mitted that the Fair Labor Standards Act is valid
and that the judgment of the court below should
be reversed.
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APPENDIX A

1. THE Fam LaBoR STANDARDS AcCT,
52 Stat. 1060, U S. C, Title 29, Sce. 201 ef seq.:
[S. 2475]

AN ACT To provide for the establishment of fair
labor standards in employments 1in and affecting
mterstate commerce, and for other purposes.

Be it enacted by the Senate and House of Repre-
sentadives of the United States of America i Con-
gress assembled, That this Act may be cited as the
“Fair Labor Standards Act of 1938.”*

FINDING AXD DECLARATION OF POLICY

SEc. 2. (a) The Congress hercby finds that the
existence, in industries engaged i commeree or n
the production of goods for commerce, of labor
conditions detrimental to the maintenance of the
mintmum standard of living necessary for health,
efficiency, and general well-being of workers (1)
causes commerce and the channels and mstrumen-
tahities of commerce to be used to spread and per-
petuate such labor conditions among the workers
of the several States; (2) burdens commeree and
the free flow of goods in commerce; (3) constitutes
an unfair method of competition in commeree; (4)
leads to labor disputes burdening and obstrueting
commerce and the free flow of goods i commerce;

{119)
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and (5) interferes with the orderly and fair mar-
keting of goods in ecommerce.

(b) It is hereby declared to be the policy of this
Act, through the exercise by Congress of its power
to regulate commeree among the several States, to
correct and as rapidly as practicable to eliminate
the conditions above referred to in such industries
without substantially curtailing employment or
earning power.

DEFINITIONS

SEC. 3. As used in this Act—

(a) ‘““Person’’ means an individual, partnership,
association, corporation, business trust, legal repre-
sentative, or any organized group of persons.

(b) ‘““Commerce’’ means trade, commerce, trans-
portation, transmission, or communication among
the several States or from any State to any place
outside thereof.

(¢) ‘“State’” means any State of the United
States or the District of Columbia or any Territory
or possession of the United States.

(4) “Employer” includes any person acting di-
rectly or indirectly in the interest of an employer
in relation to an employee but shall not-include the
United States or any State or political subdivision
of a State, or any labor organization (other than
when acting as an employer), or anyone acting in
the capacity of officer or agent of such labor or-
ganization.

(e) “Employee’’ includes any individual em-
ployed by an employer.

(f) “Agriculture” includes farming in all its
branches and among other things includes the culti-
vation and tillage of the soil, dairying, the produe-
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tion, cultivation, growing, and harvesting of any
agricultural or horticultural commodities (includ-
ing commodities defined as agricultural commodi-
ties in section 15 (g) of the Agricultural Market-
ing Act, as amended), the raxsing of hvestock, bees,
fur-bearing animals, or poultry, and any practices
(mcluding any forestry or lumbermng operations)
performed by a farmer or on a farm as an weadent
to or in conjunction with such farming operations,
including preparation for market, dehvery to stor-
age or to market or to carriers for transportation
to market.

(g) “Employ” mcludes to suffer or permnt {o
work.

(h) “Industry’ means a trade, business, idus-
try, or branch thereof, or group of industries, m
which individuals are ganfully employved.

(i) “Goods’ means goods (including ships and
marine equipment). wares, products, commaodities,
merchandise, or articles or subjects of commeree of
any character, or any part or ingredient thercof,
but does not include goods after their delivery imto
the actual phyzical possession of the ultimate con-
sumer thereof other than a producer, manufac-
turer, or processor thereof.

(3) “Produced” means produced. manufac-
tured, miued, handled, or 1n any other manner
worked on in any State; and for the purposes of
this Act an employee shall be deemed to have been
engaged in the production of goods if such em-
ployee was employed in producing, manufacturing,
mining, handling, transporting, or in any other
manner working on such goods, or in any process
or occupation necessary to the production thereof,
in any State.
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(k) “Sale’ or “sell’” includes any sale, ex-
change, contract to sell, consignment for sale, ship-
ment for sale, or other disposition.

(1) “Oppressive child labor”” means a condition
of employment under which (1) any employee
under the age of sixteen years 1s employed by an
employer {other than a pavent or a person stand-
ing in place of a parent employing his own child
or a child in his custody under the age of sixteen
years in an occupation other than manufacturing
or mining) in any occupation, or (2) any employee
between the ages of sixteen and eighteen years is
employed by an employer in any occupation which
the Chief of the Children’s Bureau in the Depart-
ment of Labor shall find and by order declare to be
particularly hazardous for the employwent of chil-
dren between such ages or detrimental to their
health ov well-being; but oppressive child labor
shall not he deemed to exist by virtue of the em-
ployment in any occupation of any person with re-
spect to whom the employer shall have on file an
unexpired certificate issued and held pursuant to
regulations of the Chief of the Children’s Bureau
certifying that such person is above the oppressive
child-labor age. The Chief of the Children’s Bu-
reau shall provide by regulation or by order that
the employment of employees between the ages of
fourteen and sixteen years in occupations other
than manufacturing and mining shall not be
deemed to constitute oppressive child labor if and
to the extent that the Chief of the Children’s Bu-
reau determines that such employment is confined
to periods which will not interfere with their
schooling and to conditions which will not interfere
with their health and well-being.
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(m) “Wage® paid to any emplovee includes the
reasonable cost, as determined by the Adnunis-
trator, to the employer of furmshing snch employee
with board, lodging, or other facihities, 1f such
board, lodging. or other facihities are (nstomarly
furnmished by such emiployer to his employees.

ADMINISTHRATOR

SEC. 4. (a) There 15 hereby created m the De-
partment of Labor a Wage and Hour Division
which shall be under the direction of an Admnus-
trator, to be known as the Admimstrator of the
Wage and Howr Division (in this Act referred to
as the “Administrator"”), The Administrator
shall be appointed by the President, by and with
the advice and consent of the Senate, and shall
receive compensation at the rate of $10,000 a vear.

(b) The Administrator may, subjeet to the civil-
service laws, appoint such employees as he deems
necessary to carry out his functions and duties
under this Act and shall fix their compensation in
accordance with the Classification Act of 1923, as
amended. The Admmmstrator may establish and
utihize such regional, local, or other agencies, and
utihze such voluntarv and uncompensated services,
as may from time to time be needed. Attorneys
appointed under this section may appear for and
represent the Admimstrator 1 any litigation, but
al such htigation shall be subject to the direction
and control of the Attorney General. In the ap-
pointment, selection, classification, and promotion
of officers and employees of the Administrator, no
pohitical test or qualification shall be pernutted or
given consideration. but all such appointments and
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promotions shall be given and made on the basis
of merit and efficiency. . o -

(¢) The prineipal office of the Administrator
shall be in the Distriet of Columbia, but he or his
duly authorized representative may exercise any or
all of his powers in any place.

(d) The Administrator shall submit annually
m January a report to the Congress covering his
activities for the preceding year and including such
information, data, and recommendations for fur-
ther legislation in connection with the matters
covercd by this Act as he may find advisable.

INDUSTRY COMMITTEES

. Sec. 5. (a) The Administrator shall as soon as
practicable appoint an industry committee for each
industry engaged in commerce or in the produe-
tion of goods for commerce.

(b) An ndustry committee shall be appointed
by the Administrator without regard to any other
provisions of law regarding the appointment and
compensation of employees of the United States.
It shall include a number of disinterested persons
representing the public, one of whom the Adminis-
trator shall designate as chairman, a like number
of persons representing employees 1n the industry,
and a like number representing employers in the
industry. Inthe appointment of the persons repre-
senting each group, the Administrator shall give
due regard to the geographical regions in which the
industry is carried on.

(¢) Two-thirds of the members of an industry
committee shall constitute a quorum, and the de-
cision of the committee shall require a vote of not
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less than a majority of all 1ts members. Members
of an industry comnuttee shall receive as compensa-
tion for their services a reasonable per diem, which
the Admmistrator shall by rules and regulations
prescribe, for each day actually spent m the work
of the conmmttee, and shall i addition be reim-
bursed for thenr necessary travelmg and other ex-
penses. The Adnunistrator shalt furmsh the com-
mittee with adequate legal, stenographe, clerical,
and other assistance, and shall by rules and regula-
tions preseribe the procedure to be followed by the
comnittee,

(d) The Administrator shall submit to an m-
dustry commitee from time to time such data as
he may have available on the matters referred to it,
and shall cause to be bronght before 1t in conneetion
with such matters any witnesses whom he deems
material. An induostry committee mav sumnmon
other witnesses or call upon the Adnumstrator to
furnish additional information to mid \t i 1= de-
liberations.

(e)' No industry commttee appointed under
subsection (a) of this section shall have any power
to recommend the minimum rate or rates of wages
to be paid under section 6 to any employees in Puerto
Rico or in the Virgin Islands. Notwithstandig
any other provision of this Act, the Administrator
may appoint a special industry connnittee to recom-
mend the minimum rate or rates of wages to he
paid under section 6 to all employees in Puerto
Rico or the Virgin Islands, or in Puerto Rico and

' This paragraph added by amendment contzined 1n Sec
3 of Pub. Res. 88. 76th Cong, 3d Sess, ¢ 432, approved June
26, 1940.
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the Virgin Islands, engaged in commerce or in the
production of goods for commerce, ov the Adminis-
trator may appoint separate industry committees
to recommend the minimum rate or rates of wages
to be paid under section 6 to employees therein
engaged in commerce or in the produetion of goods
for commerce in particular industries. An in-
dustry cornmittee appointed under this subsection
shall be composed of residents of such island or
islands where the employees with respeet to whom
such cominittee was appointed are employed and
residents of the United States ontside of Puerto
Rico and the Virgin Islands. In determining the
minimum rate or rates of wages to be paid, and in
determining classifications, such industry commit-
tees and the Admnistrator shall be subject to the
provisions of section 8 and no such committee shall
recommend, nor shall the Administrator approve,
a minimum wage rate which will give any industry
in Puerto Rico or in the Virgin Islands a competi-
tive advantage over any industry in the United
States ontside of Puerto Rico and the Virgin
Islands.

' MINIMUM WAGES

Sge. 6. (a) Every employer shall pay to each of
his employees who is engaged in commerce or in
the production of goods for commerce wages at the
following rates—

(1) during the first year from the effective
date of this section, not less than 25 cents an
hour, 3

(2) during the next six years from such
date, not less than 30 cents an hour,

(3) after the expiration of seven years
from such date, not less than 40 cents an
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hour, or the rate (not less than 30 cents an
hour) preseribed m the appheable order of
the Admnistrator 1ssued under seetion 8.
whichever 1s lower, and

(4) at any time after the effeetive date of
this section, not less than the rate (not m
excess of 40 cents an hour) prescribed in the
appheable order of the Admmnustrator issued
under section 8.

(5) *1f such employee 12 a home worker m
Puerto Rico or the Virain Islands, not less
than the minmum piece rate prescribed by
regulation or order: or.1f no such mmmum
Prece rate s i effect. any prece rate adopred
by such emplover which shall vield. to the
proportion or class of employees prescribed
by regulation or order. not less than the ap-
plicable minmum hourly wage rate.  Such
mmnnum piece rates or employver picce rates
shall be commensurate with, and shall be
paid in heu of. the nunimum hourly wage
rate apphecable under the provisions of this
section. The Admimstrator, or his author-
1zed representative. shall have power to
make such regulations or orders as are
necessary or appropriate to carry out anv
of the provisions of this paragraph, includ-
ing the power, without limiting the general-
ity of the foregomng, to define any operation
or occupation which 1s performed by such
home work emplovees in Puerto Rico or the
Virgin Islands; to establish minimum piece
rates for any operation or ocecupation so de-
fined ; to prescribe the method and procedure
for ascertaining and promulgating nmni-
mum piece rates; to preseribe standards for
employer piece rates, including the propor-
tion or class of emplovees who shall receive
not less than the nmimum hourly wage rate;

* See note 1. supra. p 123,
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to define the term “‘home worker’’; and to
prescribe the conditions under which em-
ployers, agents, contractors, and subcon-
tractors shall cause goods to be produced by
home workers.

(b) This section shall take effect upon the expira-
tion of one hundred and twenty days from the date
of enactment of this Act.

(e¢) * The provisions of paragraphs (1), (2), and
(3) of subsection (a) of this section shall be super-
seded in the case of any employee in Puerto Rico or
the Virgin Islands engaged in commerce or in the
production of goods for commerce only for so long
as and insofar as such employee is covered by a
wage order issued by the Administrator pursuant
to the recommendations of a special industry com-
mittee appointed pursuant to section 5 (e).

MAXIMUM HOURS

SEc. 7. (a) No employer shall, except as other-
wise provided in this section, employ any of his
employees who is engaged in commerce or in the
production of goods for commerce—

- (1) for a workweek longer than forty-four
hours during the first year from the effec-
tive date of this section,

(2) for a workweek longer than forty-two
hours during the second year from such date,
or

(3) for a workweek longer than forty
hours after the expiration of the second year
from such date.

1 See note 1, supra, p. 125.
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unless such employcee receives compensation for Ins
emplovment in excess of the hours above specified
at a rate not less than one and onc-half times the
regular rate at which he s employed.

(b) No emplover shall be decmed to have vio-
lated subsection (a) by emploving any employee
for a workweek in cxecess of that speeified in such
subsectton without paving the compensation for
overtime employment prescribed therecin 1f sueh
employee 15 so emploved—

(1) mm pursuance of an agreecment, made
as a result of collective bargaiming by repre-
sentatives of emplovees certified as bona fide
by the National Labor Relations Board,
which provides that no employee shall be
emploved more than onec thousand hours
during any period of twenty-six consecutive
weeks,

(2) on an annual basis in pursuance of an
agreement with his employer, made as a re-
sult of collective bargaining by representa-
tives of employees certified as bona fide by
the National Labor Relations Board, which
provides that the employee shall not be em-
ployed more than two thousand hours dur-
ing any period of fifty-two consecutive
weeks, or

(3) for a period or periods of not more
than fourteen workweeks in the aggregate in
any calendar year in an industry found by

" the Administrator to be of a seasonal
nature,

and if such employee receives compensation for em-

plorment in excess of 12 hours in any workday, or
254248—10——10
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for employment in excess of 56 hours in any work-
week, as the case may be, at a rate not less than one
and one-half times the regular rate at which he is
employed.

(¢) In the case of an employer engaged in the
first processing of mlk, whey, skimmed milk, or
cream into dairy products, or in the ginning and
compressing of cotton, or in the processing of cot-
tonseed, or in the processing of sugar beets, sugar-
beet molasses, sugarcane, or maple sap, 1nto sugar
(but not refined sugar) or into syrup, the provi-
sions of subsection (a) shall not apply to his em-
ployees in any place of employment where he is so
engaged ; and in the case of an employer engaged
in the first processing of, or in canning or packing,
perishable or seasonal fresh fruits or vegetables,
or in the first processing, within the area of produc-
tion (as defined by the Administrator), of any agri-
cultural or horticultural commodity during sea-
sonal operations, or in handling, slaughtering, or
dressing poultry or livestock, the provisions of sub-
section (a), during a period or periods of not more
than fourteen workweeks in the aggregate in any
calendar year, shall not apply to his employees 1n
any place of employment where he is so engaged.

(d) This section shall take effect upon the ex-
piration of one hundred and twenty days from the
date of enactment of this Act.

‘WAGE ORDERS

SEc. 8. (a) With a view to carrying out the policy
of this Act by reaching, as rapidly as is econom-
ically feasible without substantially curtailing em-
ployment, the objective of a universal minimum
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wage of 40 cents an hour n cach industry engaged
in commerce or in the production of goods for com-
merce, the Admmistrator shall from tune to fime
convene the industry commttee for each such m-
dustry, and the industry commnttee shall from tune
to time recommend the mummum rate or rates of
wages to be paid under section 6 by employers en-
gaged in commerce or 1n the production of goods
for commerce in snch mdustry or classifications
therein.

(b) Upon the convening of an industry com-
mittee. the Admunstrator shall refer to it the ques-
tion of the nunimnm wage rate or rates to he fixed
for such industry. 'The industry comnmmttee shall
mvestigate conditions in the mdustry and the com-
mittee, or any authorized subcommuttee thereof,
may hear such witnesses and receive such evidence
as may be necessary or appropriate to enable the
conmmittee to performts duties and functions un-
der this Act. The committee shall recommend to
the Adrumstrator the hmghest mmimummn wage rates
for the industry which it determmes, having due
regard to economic and competitive conditions,
will not substantially curtail employment mm the
industry.

(¢) The industry committee for any industry
shall recommend such reasonable classifications
within any industry as it determines to be neces-
sary for the purpose of fixing for each classifica-
tion within such industry the highest minimum
wage rate (not in excess of 40 cents an hour) which
(1) will not substantially curtad employment in
such classification and (2) will not give a competi-
tive advantage to any gvoup in the industry, and
shall recommend for cach classification in the in-
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dustry the highest minimum wage rate which the
committee determines will not substantially curtail
employment in such classification. In determining
whether such classifications should be made in any
industry, in making such classifications, and in
determining the minimum wage rates for such
classifications, no classification shall be made, and
no minimum wage rate shall be fixed, solely on a
regional basis, but the industry committee and the
Administrator shall consider among other relevant
factors the folowing:
(1) competitive conditions as affected by
transportation, living, and production costs;
(2) the wages established for work of like
or comparable character by collective labor
agreements negotiated between employers
and employees by representatives of their
own choosing ; and
(3) the wages paid for work of like or com-
parable character by employers who volun-
tarily maintain minimum-wage standards in
the industry.
No classification shall be made under this section on
the basis of age or sex. .

(d) The industry committee shall file with the
Administrator a report containing its recommenda-
tions with respect to the matters referred to it.
Upon the filing of such report, the Administrator,
after due notice to interested persons, and giving
them an opportunity to be heard, shall by order ap-
prove and carry into effect the recommendations
contained in such report, if he finds that the recom-
mendations are made in accordance with law, are
supported by-the evidence adduced at the hearing,
and, taking into consideration the same factors as
are required to be considered by the industry com-
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mittee, will carry out the purposes of this section:
otherwise he shall disapprove such recommenda-
tions. If the Administrator disapproves such
recommendations, he shall again refer the matter
to such comnuttee, or to another industry commat-
tee for suck mdustry (which he may appomt for
such purpose), for further consideration and
recommendations.

(e) No order issued nnder this seetion with re-
speet to any industry prior to the expiration of
seven vears from the effective date of seetion G shall
remain n effect after such expiration, and no order
shall be issued under this seetion with respect to
any mdustry on or after such expiration, unless
the industry commttee by a preponderance of the
evidence befove it recommends, and the Admmms-
trator by a preponderance of the evidence adduced
at the hearing finds, that the continued effectiveness
or the 1ssuance of the order, as the case may be. s
necessary in order to prevent substantial curtail-
ment or employment i the industry.

(f) Orders issued under this section shall define
the industries and classifications therem to which
they are to apply, and shall contain such terms and
condtiions as the Administrator finds necessary to
carry out the purposes of such orders, to prevent
the circumvention or evasion theveof, and to safe-
guard the minimum wage rates established therem.
No such order shall take effect untal after due no-
tice is given of the issuance theveof bv publication
in the Federal Register and by such other means as
the Administrator deems reasonably calculated to
give to interested persons general notice of such
issuance.
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(g) Due notice of any hearing provided for in
this section shall be given by publication in the
Federal Register and by such other means as the
Administrator deems reasonably calculated to give
general notice to interested persons.

ATTENDANCE OF WITNESSES

Src. 9. For the purpose of any hearing or
investigation provided for in this Aect, the pro-
visions of sections 9 and 10 (relating to the attend-
ance of witnesses and the production of books,
papers, and documents) of the Federal Trade Com-
mission Act of September 16, 1914, as amended
(U. 8. C.,, 1934 edition, title 15, secs. 49 and 50),
are hereby made applicable to the jurisdiction,
powers, and duties of the Administrator, the Chief
of the Children’s Bureau, and the industry com-
mittees.

COURT REVIEW

Skc. 10. (a) Any person aggrieved by an order
of the Administrator issued under section 8 may
obtain a review of such order in the circmit court
of appeals of the United States for any ecircuit
wherein such person resides or has his prinecipal
place of business, or in the United States Court
of Appeals for the District of Columbia, by filing
in sueh court, within sixty days after the entry
of such order, a written petition praying that the
order of the Adwministrator be modified or set
aside in whole or in part. A copy of such petition
shall forthwith be served upon the Administrator,
and thereupon the Administrator shall certify and
file in the court a transeript of the record upon
which the order complained of was entered. Upon
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the fihng of such transeript such court shall have
exclusive jurisdiction to affirm. modifv. or set
aside such order in whele or in part, so fav as it is
appheable to the petitioner. The veview by the
court shall be hmuted to questions of law, aud find-
mgs of fact by the Adnmmistrator when supported
by substantial evidence shall be conclusive. No
objection to the order of the Admimstrator shall
be considered by the court unless such objection
shall have been urged before the Admnistrator or
unless there were reasonable grounds for failure
5o to do. If application 1s made to the court for
leave to adduce additional evidence, and it 1s shown
to the satisfaction of the court that such addi-
tional evidence may matenally affect the resnlt of
the proceeding and that there were reasonable
grounds for failure to adduce such evidence in the
proceeding before the Admimstrator, the conrt mav
order such additional evidence to be taken before
the Adnumstrator and to be adduced upon the
hearing in such manner and upon such terms and
conditions as to the court may seem proper. The
Admimstrator may modify ns findings hy reason
of the -additional evidence so taken, and shall file
with the court such modified or new findings wlnch
if supported by substantial evidence shall be con-
clusive, and shall also file his recommendation, if
any, for the modification or setting aside of the
original order. The judgment and decree of the
court shall be final, subject to review by the
Supreme Court of the United States upon cer-
tiorari or certification as provided in sections 239
and 240 of the Judicial Code, as amended (U. S. C.,
title 28, secs. 346 and 347)
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(b) The commencement of proceedings under
subsection (a) shall not, unless specifically ordered
by the court, operate as a stay of the Administra-
tor’s order. The court shall not grant any stay of
the order unless the person complaining of such
order shall file in court an undertaking with a
surety or surities satisfactory to the court for the
payment to the employees affected by the order, in
the event such order 1s affirmed, of the amnount by
which the compensation such employees are en-
titled to receive under the order exceeds the com-
pensation they actually receive while such stay is
in effect.

INVESTIGATIONS, INSPECTIONS, AND RECORDS

Sec. 11. (a) The Administrator or his desig-
nated representatives may investigate and gather
data regarding the wages, hours, and other condi-
tions and practices of employment 1n any industry
subect to this Act, and may enter and inspect such
places and such records (and make such transerip-
tions thereof), question such employees, and inves-
tigate such facts, condrtions, practices, or matters
as he may deem necessary or appropriate to de-
termine whether any person has violated any pro-
vision of this Aect, or which may aid in the
enforcemient of the provisions of this Act. Hxcept
as provided 1n section 12 and in subsection (b) of
this section, the Administrator shall utihze the
bureaus and divisions of the Department of Labor
for all the investigations and inspections necessary
under this section. Except as provided in section
12, the Administrator shall bring all actions under
section 17 to restrain wviolations of this Act.
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(b) With the consent and cooperation of State
agencies charged with the admimstration of State
labor laws, the Admmustrator and the Chief of the
Children’s Bureau may, for the purpose of carry-
ing out their respective functions and duties under
this Act, utihze the services of State and local
agencies and their emplovees and, notwithstanding
any other provision of law, may rennbuvse such
State and local agencies and thewr emplovees for
services rendered for such purposes

(¢) Every emplover subject to any provision of
this Act or of any order issued under this Act shall
make, keep, and preserve such records of the per-
sons employed by him and of the wages, hours, and
other conditions and practices of emplovment
maintained by Inm, and shall preserve such records
for such periods of time, and shall make such re-
ports therefrom to the Administrator as he shall
prescribe by regulation or order as necessary or
appropriate for the enforcement of the provisions
of this Act or the regulations or orders thereunder.

OHILD LABOR PROVISIONS

Sec. 12. (a) After the expiration of one hun-
dred and twenty days from the date of enactment
of this Act, no producer, manufacturer, or dealer
shall ship or deliver for shipment in commerce any
goods produced in an establishment situated 1 the
United States in or about which within thirty days
prior to the removal of such goods therefrom any
oppressive child labor has been employed: Pro-
vided, That a prosecution and conviction of a de-
fendant for the shipment or delivery for shipment
of any goods under the conditions herein prohibited
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shall be a har to any further prosecution against
the same defendant for shipments or deliveries for
shipment of any such goods before the beginning
of said prosecution.

(b) The Chief of the Children’s Bureau in the
Department of Labor, or any of his authorized rep-
resentatives, shall make all investigations and in-
spections under section 11 (a) with respect to the
employment of minors, and, subject to the direc-
tion and control of the Attorney (eneral, shall
bring all actions under section 17 to enjoin any act
or practice which is unlawful by reason of the
existence of oppressive child labor, and shall ad-
minister all other provisions of this Act relating to
oppressive child labor.

EXEMPTIONS

SEC, 13. (a) The provisions of sections 6 and 7
shall not apply with respect to (1) any employee
c¢mployed 1 a bona fide executive, administrative,
professional, or local retailing capacity, or in the
capacity of outside salesman (as such terms are
defined and delinmited by regulations of the Admin-
istrator) ; o1 (2) any employee engaged 1n any ve-
tail or service establishment the greater part of
whose selling or servicmng 1s in 1intrastate com-
merce; or (3) any employee employed as a sea-
man; or (4) any employce of a carrier by air
subject to the provisions of title 11 of the Raillway
Labor Act; or (5) any employee employed in the
catching, 1aking, harvesting, cultivating, or farm-
ing of any kind of fish, shellfish, crustacea, sponges,
seaweeds, or other aquatic forms of animals and
vegetable life, including the going to and return-
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ing from work and including employment in the
loading, unloading, or packing of such products
for slupment or m propagating, processing, mar-
keting, freezing, canning, curing, storing, or dis-
trbuting the above products or byproducts there-
of ; or {6) any employee employed 1 agriculture; or
(7) any employee to the extent that such employves
15 exempted by regulations or orders of the Ad-
mimstrator 1ssued under section 14, or (8) any
emplovee emploved m connection with the publi-
cation of any weekly or seimiweekly newspaper
with a circulation of less than three thousand the
major part of wlich circulation 1s within the
county where primted and pnbhshed: or (9) any
emplovee of a street, suburban, or nterurban elee-
tric rarilway, or local trollev or motorbus carrer,
not meluded m other exemptions contamed 1 this
section; or (10) to any individual employed » 1ithin
the area of production (as defined by the Admmn-
istrator), engaged 1 handhng, packing, storing,
giunng, compressing. pasteurizing, drying. pre-
paring in their raw or natural state. or canning
of agricultural or horticultural commoditics for
market, or 1 making cheese or butter or other
dairy products, or (11)' any switchboard operator
employed in a public telephone exchange which
has less than five hundred stations.

(b) The provisions of section T shall not apply
with respect to (1) any employee with respect to
whom the Interstate Comimerce Commission has
power to establish quabhfications and maximum
hours of service pursuant to the provisions of sec-

+ This clause added by amendment of August 9, 1939, 53
Stat 1266
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tion 204 of the Motor Carrier Act, 1935; or (2)
any employee of an employer subject to the pro-
visions of Part I of the Interstate Commerce Act.

(¢) The provisions of section 12 relating to
child labor shall not apply with respect to any em-
‘ployee employed in agriculture while not legally
required to attend school, or to any child employed
as an actor in motion pictures or theatrical pro-
ductions.

LEARNERS, APPRENTICES, AND HANDICAPPED WORKERS

Skc. 14. The Administrator, to the extent neces-
sary in order to prevent curtailment of opportu-
nities for employment, shall by regulations or by
‘orders provide for (1) the employment of learners,
of apprentices, and of messengers employed exclu-
sively in delivering letters and messages, under spe-
cial certificates issued pursuant to regulations of
the Administrator, at such wages lower than the
minimum wage applicable under section 6 and sub-
Jeet to such limitations as to time, number, propor-
tion, and length of service as the Administrator
shall prescribe, and (2) the employment of indi-
viduals whose earning capacity is impaired by age
or physical or mental deficiency or injury, under
special certificates issued by the Administrator, at
such wages lower than the minimum wage appli-
cable under section 6 and for such period as shall
be fixed in such certificates.

PROHIBITED ACTS

Sec. 15. (a) After the expiration of one hun-
dred and twenty days from the date of enactment
of this Act, it shall be unlawful for any person—
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(1) to transport, offer for transportation,
ship, deliver, or sell in commerce, or to ship,
deliver, or sell with knowledge that ship-
ment or delivery or sale thereof in commerce
15 intended, any goods 1n the production of
whieh any emplovee was employed in viola-
tion of section 6 or section 7, or mn violation
of any regulation or order of the Admimnis-
trator 1ssued under section 14; except that
no provision of this Aet shall npose any ha-
hlity upon any common carrier for the
transportation 1 commerce in the regular
course of 1ts busmess of any goods not pro-
duced by such common carrier, and no pro-
vision of this Act shall excuse any common
carrier from its obligation to accept any
goods for transportation;

(2) to violate any of the provisions of sec-
tion 6 or section 7, or any of the provisions
of any regulation or order of the Adminis-
trator issued under section 14;

(3) to discharge or in any other manner
discriminate against any employee because
such employee has filed any complant or n-
stituted or caused to be instituted any pro-
ceeding under or related to this Act, or has
testified or is about to testify 1n any such
proceeding, or has served or is about to serve
on an industry committee;

(4) to violate any of the provisions of
section 12;

(5) to violate any of the provisions of sec-
tion 11 (c), or to make any statement, re-
port, or record filed or kept pursuant to the
provisions of such section or of any regula-
tion or order thereunder, knowing such
statement, report, or record to be false 1n a
material respect.

(b) For the purposes of subsection (a) (1) proof
that any employee was employed in any place of
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employment where goods shipped or sold in com-
merce were produced, within ninety days prior to
the removal of the goods from such place of em-
ployment, shall be prima facie evidence that such
employee was engaged in the production of such
goods.

PENALTIES

SEc. 16. (a) Any person who willfully violates
any of the provisions of section 15 shall upon con-
vietion thereof be subject to a fine of not more than
$10,000, or to imprisonment for not more than six
months, or both. No person shall be imprisoned
under this subsection except for an offense commit-
ted after the conviction of such person for a prior
offcnse under this subsection.

(b) Any employer who violates the provisions of
section 6 or section 7 of this Act shall be liable to
the employee or employees affected in the amount
of their unpaid minimum wages, or their unpaid
overtime compensation, as the case may be, and m
an additional equal amount as liquidated damages.
Action to recover such liability may be maintained
in any court of competent jurisdiction by any one
or more employees for and in behalf of himself or
themselves and other employees similarly situated,
or such employee or employees may designate an
agent or representative to maintain such action for
and in behalf of all employees similarly situated.
The court in such action shall, in addition to any
judgment awarded to the plaintiff or plaintiffs,
allow a reasonable attorney’s fee to be paid by the
defendant, and costs of the action.
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INJUNCTION PROCEEDINGS

SEC. 17. The distriet courts of the United States
and the Umted States courts of the Territories and
possessions  shall have jpisdiction. for cause
shown, and subjeet to the provisions of section 20
(relating to notice to opposite party) of the Act
entitled “*An Aect to supplement existing  laws
agamst unlawful restamnts and monapohes, and for
other purposes’, approved October 15, 1914, as
amended (U. 8. C., 1934 edition, title 28, sec. 381).
to restrain violations of section 15.

RELATION TO OTHER LAWS

SEC. 18. No provision of this Act or of any order
thereunder shall excuse noncomphance with any
Federal or State law or mumecipal ordinance
establishing a minimum wage hgher than the mm-
mum wage established under this Act or a maxi-
mum workweek lower than the maximum workweek
estabhshed under this Act. and no provision of this
Act relating to the employinent of child labor shall
justify noncomphance with anv Federal or State
law or municipal ordimance establishing a lingher
standard than the standard estabhshed under this
Act. No provision of tlns Act shall justify anv
employer in reducing a wage paid by him which
is in excess of the applicable minimum wage under
this Act, or justify any employer m Inereasmg
hours of employment maintained by him wlnch are
shorter than the maximum hours applicable under
this Act.
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SEPARABILITY OF PROVISIONS

Sec. 19. If any provision of this Act or the ap-
plication of such provision to any person or cir-
cumstance is held invalid, the remainder of the Act
and the application of such provision to other per-
sons or circumstances shall not be affected thereby.

Approved, June 25, 1938.

9. THE PERTINENT REGULATIONS

Title 29, Chapter V, Code of Federal Regulations,
Part 516

UNITED STATES DEPARTMENT OF LABOR, WAGE AND HOUR
DIVISION

Regulations on records to be kept by employers
pursuant to Section 11 (¢) of the Fair Labor
Standards Act of 1938; approved Oct. 21, 1938;
published in Fed. Reg. Oct. 22, 1938 '

Sporion 516.1—REcorps REQUIRED.—Every em-
ployer subject to any provisions of the Fair Labor
Standards Act or any order issued under this Act
shall make and preserve records containing the
following information with respect to each person
employed by him, with the exception of those
specified in sections 13 (a) (3), 13 (a) (4),
13 (a) (5), 13 (a) (6), 13 (a) (8), 13 (a) (9),
and 13 (a) (10) of the Act:

(a) Name in full.

(b) Home address.

(c) Date of birth if under 19.

(d) Hours worked each workday and
each workweek.

(e) Regular rate of pay and basis upon
which wages are paid.
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(f) Wages at regular rate of pay for each
workweek, excluding extra compensation at-
tributable to the excess of the overtime rate
over the regular rate.

(g) Extra wages for each workweek at-
tributable to the excess of the overtime rate
over the regular rate.

(h) Additions to cash wages at cost, or
deductions from stipulated wages in the
amount deducted or at the cost of the item
for wineh deduction 18 made, whichever 1s
less.

(1) Total wages paid for each workweek,

(3) Date of payment.

Prouided, however, That with respect to em-
ployees specified m section 13 (b) of the Act.
records referred to in parvagraphs (f) and (g) of
this section shall not be required: and

Provided further, That with respect to em-
ployees who are specified in section 13 (a) (2) of
the Act and emplovees who are defined i regula-
tions of the Wage and Hour Diviston. Part 541
(Regulations definmg and delmmting the terms
“any emplovee employed in a bona fide exccutive,
administrative, professional, or local retathng ca-
pacity, or in the capacity of outside salesman’™
pursuant to seec. 13 (a) (1) of the Fair Labor
Standards Act)—employers need make and pre-
serve records containing the following mformation
only:

(a) Name in full.

(b) Home address.

(¢) Occupations.

Provided further, That with respect to em-

ployees employed or purported to be emploved hv
254245—0—11
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an employer in pursuance of the provisions of sec-
tion 7 (b) (1) or section T (b) (2) of the Fair
Tabor Standards Act, employers shall comply with
each of the following additional requirements:

(a) Keep and preserve a copy of each
collective bargaining agreement which en-
titles or purports to entitle an employer to
employ any of his employees in pursuance of
the provisions of section 7 (b) (1) or sec-
iion 7 (b) (2) of the Fair Labor Standards

ct.

(b) Report and file with the Administra-
tor at Washington, D. C., within thirty days
after such collective bargaining agreement
has been made, a copy of each such collec-
tive bargaining agrecment. Likewise, a
copy of each amendment or addation thereto
shall be reported and filed with the Admin-
istrator at Washington, D. C., within thirty
days after such amendment or addition has
been agreed upon. If any such collective
bargaining agreement, or amendment or ad-
dition thereto, was made prior to the 25th
day of April 1939, a copy thereof shall be
reported and filed with the Administrator
at Washington, D. C., on or before the 26th
day of May 1939. The reporting and filing
of any collective bargaiming agreement or
amendment or addition thereto shall not be
construed to mean that such collective bar-
gaining agreement or amendment or ad-
dition thereto is a ecollective bargaining
agreement within the meaning of the pro-
vistons of Section 7 (b) (1) or Section 7
(b) (2). ' .

(¢) Make and preserve a record desig-
nating each employee employed pursuant to
each such collective bargaining agreement
and each amendment and addition thereto.
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Prouvided further, That with respect to employees
employed in occupations in the performance of
which the employee receives tips or gratuities from
third persons which are accounted for or turned
over by the employee to the employer, additional
records containing the following iformation with
respect to each such employee shall be made and
preserved by the employer:

(a) Total hours worked each workweek
in occupations m the performance of which
the employee receives tips or gratuities from
third persons.

(b) Total hours worked each workweek
1n any other occupation.

(¢) Wages paid each workweek for hours
worked under (a) above; provided, however,
that if the employer claims as ““wages paid”’
the amount of any gratuities or tips volun-
tarily paid to the employee by third persons
and accounted for or turned over bv the
employee to the employer, such amounts
must be recorded mm a separate columm
from that in which any other compensation
is recorded.

(d) Wages paid each workweek for hours

worked under (b) above; provided, however,
that if the employer claims as “wages paid”’
the amount of any gratuities or tips volun-
tarily paid to the employee by third persons
and accounted for or turned over by the
employee to the employer, such amounts
must be recorded in a separate column from
that in which any other compensation 1s
recorded.
(This section, as amended, approved by the
Administrator October 13, 1939. and pub-
lished in the Federal Regster October 14,
1939.)
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SEC. 516.2.—FoRM OF RECORDS.

No particular order or form is prescribed for
these records, provided that the information re-
quired in section 516.1 is easily obtainable for
inspection purposes.

SE0. 516.3.—PLACE AND PERIOD FOR KFEPING
RECORDS.

Each employer shall keep the records required
by these regulations for his employees within each
State either at the place or places of employment
or, where that is inrpracticable, in or about at least
one of his places of business within such State,
unless otherwise authorized by the Administrator,
Such records shall be kept safe and readily acces-
sible for a period of at least 4 years after the entry
of the record, and such records shall be open to
inspection and transeription by the Administrator
or his duly anthorized and designated representa-
five at any time.

SeoroN 516.4.~—DErFINITIONS OF TERMS USED IN
THESE REGULATIONS.

(a) Act.—The “Act” means the Fair Labor
Standards Act of 1938,

(b) Hours worked.—For the purpose of these
regulations the texrm “hours worked’’ shall include
all time during which an employee is required by
his employer to be on duty or to be on the employ-
er’s premises or to be at a prescribed workplace.

(e) Workday and workweek.—For the purposes
of these regulations, a ‘“workday”’ with respect to
any employee shall be any 24 consecutive hours, and
a ‘‘workweek’” with respect to any employee shall
be 7 consecutive days, provided that the workday
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or workweek is not changed for the purpose of eva-
sion of provisions of the Act or any regulations pre-
scribed pursuant thereto.

(d) Wage or wages.—For the purposes of these
regulations, the term *‘wage " or “*wages’’ means all
remuneration for employment of whatsover nature
whether paid on time work, piece work, salary,
commisston, bonus, or other hass.

(e) Employee.—The term “employee”’ is defined
by the Act (sec. 3 (e)) to include ““any individual
employed by an employer,’’ and the term “‘emplov ™’
is defined by the Act (sec. 3 (g)) to include **to suf-
fer or permit to work.” It shall be the duty of
each employer to make and preserve all records
required under these regulations with respect to
each employee employed by him, whether or not
such employees perform their work in an establish-
ment or plant operated by the employer or subject
to his immediate supervision. Thus, the required
records shall be made and preserved by the em-
ployer for “industrial home workers’* or other em-
ployees who produce goods for the emplover from
material furnished by home or who are compen-
sated for such employment at piece rates, wherever
such employees actually perform their work.

(f) Regular rate of pay—For the purpose of
these regulations, the term “‘regular rate of pay”’
means—

(i) With respect to an employee paid
solely on an hourly basis (i. e,, receiving no
additional wage whatever) : the hourly wage
rate at which he is employed.

(1) With respect to an employee em-
ployed on a daily. weeklry, semimonthly, or
monthly basis for a vegular number of hours
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per week determined by agreement or cus-
fom: the average hourly rate obtained by
dividing the wages earned for that regular
number of hours in the workweek by that
regular number of hours; and

(i1i) With respect to an employee paid on
any other basis than those specified in (i)
and. (ii) of this Paragraph (f): the average
hourly rate obtained by dividing the wages
earned for the particular workweek by the
total number of hours worked during that
workweek.

SEeTIoN 516.5—PETITION FOR AMENDMENT OF
REGULATION.

Any person wishing a revision of any of the
terms of the foregoing regulations on records to be
kept by employers (secs. 516.1 through 516.4) may
submit in writing to the Admnistrator a petition
setting forth the changes desired and the reasons
for proposing them. If upon inspection of the pe-
tition the Administrator believes that reasonable
cause for amendment of the regulations is set forth,
the Administrator will either schedule a hearing
with due notice to interested parties, or will make
other provisions for affording interested parties an
opportunity to present their views, both in support
and in opposition to the proposed changes.
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TaBLE 1 —Major couses of strikes, 1881—-1905; 19141926, and annuaily 1927 to 1939—Continued
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PABLE 2 —Nwmber of wot ke 8 tnvolved in 8?1‘1:5'568, lé81—1905, and ennually 1925—1939—Contmue(1
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