
No. 82

OOTOBr__ _, 19t0

T]tE _.._N'ITED STATES OF ._.AgERICA_ APPELLA_T

V.

F. W. D.u-mY Lu)mF_a CO.,,rPA_ A,XD FRED W.
D_u_BY

APPF IL I'RO "Y THt: DI,_?RICT COURT OF THE UNITED

STATE_ FOR THE 80UTItl3RN D18TRIOT OF GEOI_IA

BRI_ FOR _KE UNITED STATES



INDEX

Page

Optmon below ........................................... 1

JurlsdleLlon ............................................. I

Quesuons presented ...................................... 2

Statute mvoh ed ......................................... 2

Statement ............................................... 3

Summary of argument .................................... 8

Argument ............................................... 18

I The Falr Labor Standards Act ts a vahd exercise of the

commerce powers of Congress ................... 19

A The dlstnbut|on m interstate eommerec of

goods produced under substandard labor

conditions creates a nattona.l eommercla|

problem, which the individual states cannot

solve .................................. 20

I The background .................... 20

2 1930-1937 ......................... 25

3 The Fmr Labor Standards bill....... 32

4 The htmber industry ................ 35

5 The legislative findings .............. 38

6 The legal hmttatlons ................ 41

B The commerce clause was deslgned to give

Congress power to regulate commercial

matters, of national concern which ar_ beyond

the competence of the individual states .... 43
1 The Federal Convention ............ 43

2. The words of the ConsUtutmn ....... 50

3 Judicial recognition ................. 54

C. Section 15 (a) (I) is a vahd exercise of the com-

merce powers of Congress ................ ,59

1. Prohibition of interstate shipment is a

regqdatton of commerce ........... 61

2. Harmless commodities .............. 61

3 The purlmsc of the prohlbRlon against

interstate shipments .............. 62

4. Seetmn 15 (a) (1) does not regulate

production ...................... 65

5. llamnwr v Dagenharl ............... 67

41) ....

25424g----40-----1 -- •



Argument--Continued.

I. The Fair Labor Standards Act, etc--Contmued Page

D Section 15 (a) (2) is a vahd cxereme of the com-

merce power of Congress ................. 70

1 The sectmn m an apl)ropr_ate means by

whmh to keep the interstate channels

frec of goods produced under sub-
standard conditions ............... 71

2 The seetmn prevents unf_ur compet_-

tmn m or affecting interstate com-
merce .......................... 75

3 The qucstmn is settled by the Labor
Board eases ...................... 80

4 The section p_cvents labor d_sputes
obstructive of interstate commerce__ 82

5 The eases relmd upon by appellee .... 85

E Seetmns II (e) and 15 (a) (5) art vahd ...... 89

II The Fair Labor Standards Act does not vmlatc tbe

Tenth Amendment ........................... 90

I The adoptmn of tim Tenth Amendment ...... q]
2 The judicial tustory of the Amcudment ...... _

III The Fmr Labor Standards Ac_ docs not _mlate the

Fifth Amendment ........................... q9

A The question is properly before this Corot___ 99

B The Act does not unduly hmlt liberty of con-
tract ................................. 101

C, The Act Is not arbitrary because _ts basra

mmmlum is natmn-w_de ................. 109

D The Act _s not lnvahd because of _ts agrmul-

rural exemption ......................... 1 ! 3
I,_' The Act is not mdefimte ................... 117

Conclusion .............................................. 118

Appendix A
1 The Statute ....................................... 119

2 The Pertinent Regulatmns ......................... 144

Appendix B--Tablcs showing causes of labol d_sputes ........ 151

CITATIONS

Cases

Adair v Unzted States, 208 U S 161 ................. 56
Adkzns _ Chzldren's Hospital, 261 U S 525 ....... 105, 107, 10S

Aero Mayflower Transit Co v Georgia P_lbl_e Service Com-

mzsswn, 295 U S 285 ............................ ll4
Alco-Zande_ Co v Amalgamated Clothing Worker% 35 F

(2d) 203 .......................................... 84

Aluminum Co of A_n v Fcde_l Trade Commission, 284

Fed 401, certmrarl domed, 261 U S 616 ............. 79

American Can Co v Ladoga Cann_nq Co, ']4 F (2d) 763,

¢ertmran domed, 282 U S 899 ...................... 77, 79



HI

Cases--Col1! tntled Page

.tader_on v Untied .Slates, 171 U S 604 ................ .56

Andrews v Montgomery Ward d Co, 30 F Sul) p 380, of-

firmedJul3 IS, 1910 ............................... 19

Apex Iloszery Co v Leader, October Term 1939, .No 635._ 3.q,

7S, SO, SS

Arrow-ttart and liegeman Ele¢trte Compan b' x I'ederal

Trade Commae,o*on 291 I" S 5S7 ................ 79

Ashton v Cameron County District, 29S U S 513 ........ 90. 97

:lshwaader v Tennessee I'alley .lothorlly 297 U S 2S$__. 9S

:ls_oc_aled laduc.trle_ of O_lahoma x Industrial Welfare

Commlssmn, 90 P (2d) 89{.; ......................... 106

.Issocmted Press x .\'allonal Labor RelaHons Board, 301 U S

103 .............................................. Sq, 9S

Atty-Gen for Canada x AtIy-Gea for Oatarlo [1937]

A C 326 ........................................ 58

Auslrahan Boat Trade Federahon x II'hybrow & Co, 11

C L R 311 ....................................... 58

Baldwin x Seeltg, 291 U S 511 ........................ lO. 42

Balltmgre _{ Ohm R Co x Interstate Commerce Commlsslon,

221 U S 612 ..................................... S9 10:2

Bqrlhtl Frazter Ca v llydG 66 F (2d) 350, certiorari

demNI. 290 I" S 654 ............................... $9

Bosley v. MeLaughhn, 236 I" S d86 .................... II);?

I3owse v Clasborne, l)ecember 26. 1939 (D C Puerto Rico)_ 19

Bradley Lbr Co v. National Labor Rdation.s Board, S4 F

(2(1) 97. certiorari denied, 299 U S 559 .............. SI

Brooks v. UniledSlales, 267 U S 432 ......... 62, 64.65, 68, 101

Buntmng v. Oregon, 043 U $ 426 ..................... 102, 107

Carlisle Lamber Co v .Vahoaal Labor Relations Board, 94

F (2d) 138, certiorari domed, 304 U S 575 ........... SI

Carit_le Lbr Co v National Labor Rdahon._ 13oord. 99 F

(2d) ,553, certiorari dented. 306 U S 646 .............. SI

Carmtchoel v Southern Coal ,{ Coke Co, 301 U S 495._ 114 115

Carroll v. Greenwich In:_ Co, 199 U S 401 .............. 115

Carter v. Carter Coal Co, 298 U S ?,38 ................. 15,

30.46, 50, 56, 69, 85 86, 87

Carter v. United Slates, 38 F. (2d) 227, cerhorarl denied,

281 U. S 7,53 ...................................... 74

Chamber of Commerce of Mmncapohs v Federal Trade Coat-

mtssioa, 13 F (2d) 673 ............................. 78

Champion v. Ames, 188 O. $ 321 ................ 55, 61, 64, 97

Chicago Board of Trade v Olsen, 262 U. $ 1 ....... 41, 57, 65, $9

Cincinnals Soap Co. v. United Slates, 301 U 8. 308 ....... 97

Clover Forl¢ Coal Co. v. :Vatlonal Labor Relations Board, 97

F. (2d) 331 ........................................ 86



IV

Cases--Continued Page

Conno_ly v Un_on Sewer Pzpe Co, 184 U. S. 540 ......... 114

Consohdoted Edzson Co v Nahonal Labor Relahons Board,

305U S 197 .................................. 80, 81, 87

Coronado Coal Co v Umted l_lme Workers, 268 U. S 295_ 87, 88

Curr_n v. Wallace, 306 U. S 1 ............... 61, 63, 65, 73, 101

The Darnel Ball, 10 Wall 557 ........................ 55

Duplex P,.mt_ng Press Co v Deer_ng, 254 U S 443 ....... 78, 84

Edwards v. Umted States, 91 F. (2d) 767 ................ 87

Electmc Bond & Share Co v Commzsszon, 303 U S 419__ 12, 61, 62

Employers' Lzabd_ty Cases, 207 U S. 463 ............... 55, 56

Eeerard_s Brewerzes v. Day, 265 U S 545 ............ 72, 73, 97

Federal T',.ade Comm_sswn v Bunts Bros, 110 F (2d) 412_ 79

Federal Trade Commzss_on v Eastman Kodak Company,

7 F (2d) 994, affirmed on another ground, 274 U S. 619__ 78

Federal Trade Comm_sswn v Keppel & Bro , 291 U S 303_ 77

Federal T_ade Comm_sswn v Raladam Co, 283 U. S 643__ 40, 78

Federal Trade Comm*sswn v Western Meat Company, 272
U S. 554 ......................................... 79

Fleming v Hawkeye Pearl Button Co, 113 F (2d) 52 .... 19, 114

Fleming v. Montgomery Ward & Co, decided July 18, 1940,

certiorari pending, No 407 .......................... 19, 89

Gzbbons v Ogden, 9 Wheat 1 ........... ll, 52, 54, 55, 63, 64, 69
Goochv Lrn_ted States, 297 U S 124 ................... 64

Gordon v United Stales, 117 U S 697 .................. 97

Hammer v Dagenhart, 247 U S. 251 ..... 13, 23, 56, 61, 67, 68p 69

Hawley v Walker, 232 U S 718 ....................... 102

Heald v F__strtet of Columbza, 259 U S 114 ............. 115

He*sler v Thomas Colhery Co, 260 U S 245 ........... 87, 115

Helver_ng v Dams, 301 U S 619 ....................... 97
H211 v WaUace, 259 U S 44 ........................... 68

H_pohte Etlg Co v United States, 220 U S 45 ........... 64
If_tchman Coal & Coke Co v M_lchell, 245 U S 229 ...... 84

ltoke v U_nted States, 227 U S 308 .................... 64

Holdeu v Hardy, 169 U S 366 ........................ 102

Honors v Porto R_ean Express Co, lne, April 1, 1940

(D C Puerto Rico) ................................ 19

Hopkins v. Unztod States, 171 U S 578 ................. 56

Hopkins Sarongs Association v Cleary, 296 U S 315 ...... 90, 97

Houston v St Lou*s Independent Pack*ng Co, 249 U S 479_ 74

Huddart Parker Ltd. v The Com_nonwealth (1931), 44 C L
R 492 ............................................ 58

Humphrey's, Executor v United States, 295 U S 602 ...... 41

International Organ*zatwn v Red Jacket C C & C Co, 18

F (2d) 839, eertmrarL denmd, 275 U S 536 ........... 84

International Shoe Company v Federal T_ads Comm$sswn,
280 U S 291 ...................................... 79

Interstate Commerce Comm*s_wn v Goodrich Transit Co,
224 U S 194 ...................................... 89



CIise:s--Con linlle(I Page

Ja_zobs _ Peavy-lVd.son Lumber Co , 33 F Supp 206 ...... 19

KeI"ucky tl"hlp & Collar Co _ Illtnms Cengral R Co , 299

U S 334 ....................... 12, 61, 62 63.65, 6S, 69, 101

Kutd v Pearson. 12S U S I ........................... 55, S7

LgJnone:_ v Green, 282 U S 531 ........................ 99

Lets_J v Hardin, 135 U S 100 ......................... 42

Local 167 _ Untied ,_lales, 291 U S 293 ................ 7S

Magnano Co v Ilamdlon, 292 U S 40 ................. 67

M & .11 Wood WorIino Co _ .\a_l_nal Labor Rclaho_

Board, 101 F. (2d) 93S .............................. 81

Martin v lIunter's Lessee, I Wheal 304 ................ 16, 96

Mayor of New York v Mdn, 11 Pet 102 ................ 55

McCray v United Stole.% 195 U S 27 .................. 67

McCidloch v Maryland, 4 Wheat 316 ............... 49, 71, 96

McDermo4l v Wlscon*ra, 228 U S 115 ................. 74

Metal Trades Employers' ..Issoc _ ..lmaloamaled Engineer-

tnO Onwn, 36 C A R 534 .......................... 58

Maropoll&an Ins Co v t3rawnell, 294 U S 5S0 .......... 101

Miller v 11"ilnon, 236 U S 373 ........................ 102

Minnesota Rate Canes, 230 U S 352 ................. 12, 55, 56

Morgan v ..Itlanl,c Coast Line,, Railroad, 32 F Supp 617__ 19, 99

Mulford v. Smith, 307 U S 3S ..................... 12, 13, 56,

61, 62, 65, 66. 68, 69, 73, 91, 97, 98

Muller v. Orl_JOn, 20S U S- 412 ........................ 102

.\'ash v United ,States, 229 U S 373 .................... ] IS

Nolwnnl Ilanzes._ Mjrs Assn v Federnl Trade Comm_wn,

268 Fed 70,5 ...................................... 78

:Valtonal Labor Relations 13oord v. Bile.s-Coleman Lbr. Co,

04 F (2d) 197, 98 F. (2d) 16, 98 F. (2d) 18 ............ $1

:Valional Labor Relalton._ Board v. Bradford Dyeing Co, ._o

388, Oct,. Term, 1939 ............................... 86

Nalional Labor Rela'_ion_ Board v Carh_la Lbr Co , 10S F

(2d) !S8 .......................................... $1

Nallonal Labor Relation_ Board v Conner Lbr t{ Lelwl

Co., 102 F. (2d) 998 ................................ 81

:Valtonal Labor RelalIon_ Board v. Crossell Lbr Co , 102 F

(2d) 1003 ......................................... Sl

National Labor Relal,ons Board v Crow_ Coal Co, 104 F.

(2d) 633, certiorari denied, 30S U S 554 .............. $6

National Labor Relalion_ 13nard v Fainblatl, 306 U S

601 ............................................ 80, 86, 87

Nalionai Labor Relahons Board v Frnehauf Trailer Co.,

301 U. S. 49 ....................................... ,.q0, 86

Nalional Labor Relatwns Board v. Frledman-Itarry Marks

GNo/htn O Co, 301 U S 58 ........................... S0, S6

NoMonal Labor Relations Board v Good Coal Co, 110 F (2d)

501, certiorari denied, May 6, 1940 ................... 86



V/

Cases--Continued Page

Narwhal Labor Relatwns Board v Jones & Laughhn Steel

Corp., 391 U. S. 1 .......... 56, 57, 68, 75, 80, 85, 86, 87, 88, 98
Narwhal Labor Relations Board v. Meadow Valley Lbr. Co.,

101 F. (2d) 1014 ................................... 81
Natwnal Labor Relations Board v. Red Rwer Lbr Co, 109

]? (2dJ 157, 110 F (2d) 810 ......................... 81

Nebbm v New York, 29l U. S 502 ..................... 101

Northern Seeumhes Co v Umted States, 193 U S 197__ 78, 79, 97
O'Gorman & Young v Hartford F¢re Insurance Co, 282 U. S.

251 .............................................. 102

Oklahoma v l|rood_ng, 309 U S 623 ................... 91

Ohver Iron MTmng Co v Lord, 262 U. S 172 ............ 115

Opp Cotton 3Idle v Adm_mstrator, 1ll F. (2d) 23, certiorari

pending, No 330, October Term, 1940 ................ 19
Otis v Parker, 187 U. S 600 ........................... 72

Per]nns v Lukens 81eel Co, 310 U S 113 ............... 32

Pdtsburgh Melting Co v. Torten, 248 U S 1 ............. 74

P_ttsburgh Terminal Co'd Corp v. Un_led ._l_ne Workers, 22

F (2d) 559 ........................................ 84

Prem, er Pabst Soles Co v Grosseup, 298 U S, 226 ....... II5

Purity E'-_traet and Tome Co v Lynch, 226 U S 192 ..... 72, 73

Qu_nones v Central lgualdad, Ine, Feb 7, 1940 (D. C.

Puerto Rmo) ...................................... 19

Radread Commzss*on of Texas v Rowan & Nzehols Od Co.,

No 68l, October Term, 1939 ........................ 103

Radroad Retirement Board v Alton R Co, 295 U. S 330._ 67

Rdey v Massachusetts, 232 U S 671 ................... 102

Rogers v. Glazer, 32 F Supp 990 ....................... 19

Ruppert v Ca_ey, 251 U S. 264 ....................... 72

St John v. New York, 201 U. S 633 .................... 72

Santa Cruz Fruit Packing Co. v. National Labor Relations

Board, 303 U S 453 ................. 14, 15, 57, 80, 86, 87, 88

Schechter Poultry Corp v Umted States, 295 U S 495__ 15, 29, 85

Shrevepor_ Case, 234 U. S 342 ......................... 14, 73

Sonzlnsky v. Umted States, 300 U. S 506 ................ 67, 98

Soon H*ng v. Crowley, 113 U S. 703 .................... 115

Stafford v Wallace, 258 U. S 495 ................... 47, 56, 57

Standard Od Co. v. United States, 221 U. S 1 ......... 41, 56, 88'

Stdtler v. O'Hara, 243 U S. 629 ....................... 105

Steward Machine Co. v. Dares, 301 U S. 548 ............ 97, 114

Sunshine Anthracite Coal Co v. Adk*ns, No. 804, October

Term, 1939 ....................................... 69, 101

Sunft and Company v United States, 196 U S 375 ....... 57, 78

Tagg Broo. & Moorhead v Umted Stales, 280 U S 420_.. 56, 102

Wright v Un*on Central L_fe Ins Co, 304 U S 502 ...... 98

Temple Anthracite Coal Company v Federal Trade Com-

rmsswn, 51 F (2d) 656 ............................. 78, 79



VII

Cases--Con t lnued. Pa_

Texas Eleclrtc Radway Co _ Eastu.% .t0S I" S fi37 ....... 56

Texas t£ :Vtw Orleans R Ca _ Brothcz'hood of Ra,hray

Clerls, 281 U S 54S ............................... 55

Thornhdl _ Alabama, 310 U S SS ..................... 3$

Thorn|an x Untied Slates, 271 U S 411 ............... 7"4

Ttgner _ Texas, 310 U S 141 ........................ IS, 114

Townsend v Yeomans, 301 U S." 441 .................... 102

Untied 3hue. Workers _ Coronado Coal Co . 259 U S 34 t__ 7S,

$4 S7, SS

Untied States v Bektt_s, 30t U S 27 ................... 91, 97

Uuged Stales _ Borden Co, 30S U S ISS.._ ........ 17 99, 100

Untied Slates v The Brtfyantine IVdl,am, 21g Feel Ct_se No
16700 ............................................. 63, 9fi

L'nded Slates v Butler, 297 U S 1 ..................... 90, 97

United Slates _ Caltforata. 297 U S 175 ................ 98

United States v Carolcne Produt.ls Co , 304 U S 144 ...... 41,

63. 65, 101

Lnded States v Chtcaga :llaeorent Co, December 4, 1939

(N D Ill) ........................................ 19

Untied ._lale._ v Curl,ss-lVriyht Carp, 299 U S 304__ 17, 99, 100

Untied Stales v Ddawara & Iludson Co, 213 U S 366 .... 61

UntledSlalesv E. C Knight Co, 156 U S 1 ......... 56, S7, SS

Unded _la_.-_ v Feature Frock#, lnc, 33 F Supp 206 ..... 19

Uuded Sla/es v Lewis, 235 U S 2S2 ................... 74

Untied StateS v Pollen, 226 U S 525 ................... 78

United Slates _ RocL Royal Cooperol,ve, Inc, 307 U S 533- 64,

101

Untied Slates v 8an Franctsco, 310 U S 16 ............. 41

Uniled ,._lal_ v. ,_prague, 2S2 U. S. 716 ................. 97

Un/ted Stales v lI'Qlters Lumber Co., 32 F. S_tpp. 65 ...... 19

Van Camp & Seas v. :lmcrtcan Can Co., 275 U S 245 .... 77, 79

Veatte Ban/; v. Fcnno, S Wall 533 ..................... 67

Vtrginian Ry. Co. v 8ystom Federation No. 40, 300 U. S.

515 .............................................. 56, 115

lVolerslde Workers Federation v Cemm Steamship Owners

Assoc,28C. L R 209 ............................. 5S

Wesl Coa_l Held Co v Parrtsh, 300 I] S 379 ........... 17,

3S, 102, 103, 105, 106, 107, t08

life.If all v. Ha,ted ,_la/es, 274 U $ 256 ................. 7

IVhit_eld v. Ohio, 297 U S 431 ........................ 3S, 39

l|'////ams v. Allanlm Coas_ Line Railroad, Feb 20, 1940

(E. D. N C.) ...................................... 19

|Vil._on v. New, 243 U S. 332 ......................... 102

Wisrmvsm R. R Commtsswn v Chtcoge B & Q R R Co,
257 U. S 563 ..................................... 73

IVrlg/_ v O'nieu Central Ltfe lus Co , 304 U S 502 ...... 16



VIII

Umted Sta_s Statutes Page
Sherman Act of 1890, c 647, 26 Stat 209 ............... 78

Act of ]Hay 29, 1884, c 60, 23 Stat 31 ................. 74
Joint Resolution No 22 of July 20, 1892, 27 Stat. 399 .... 21

Act of February 2, 1903, c. 349, 32 Star 791 ............ 74

Act of March 3, 1905, c. 1496, 33 Stat 1264 ............. 74

Food and Drugs Act of June 30, 1906, c. 3915, 34 Star 768

(U S. C,Tltle 21, See 2) .......................... 74

Act of January 29, 1907, c 432, 34 Star 866 ............ 23

Meat Inspeehou Act of March 4, 1907, c 2907, 34 Stat 1256,
1260 (U S. C, Title 21, Sees. 71, 72, 78) ............. 73

Clayton Act of October 15, 1914, c 323, 38 Stat 730 ...... 77
Sec. 2 ........................................... 79

Sec. 7........................................... 78

Child Labor Act of September 1, 1916, c 432, 39 Star.

675 ............................................ 23, 67, 68
Federal Trade Commlsslon Act, c 311, 38 Star 717--- 77, 78, 80

Agrmultural Marketing Act of March 4, 1931, c 520, as
amended, 46 Star 1549, 1550 (U. S C, Title 12, Sec

1141] (g)) ....................................... 114, 116

National Industrial Recovery Act of June 16, 1933, c. 90,

48 Stat 195 ..................................... 9, 26, 28
National Labor Relations Act of July 5, 1935, e. 372, 49

Stat 4i9 .......................................... 81

Agrmultural Ad}ustment Act of August 24 1935, e 641,
See 8 (e) (2) (6), 49 Star. 750, 754 (U. S. C., Title 7,

Sec. 6030 (2) (6)) .................................. 116
Guffey Coal Act of August 30, 1935, c 824, 49 Star 991__ 26

Walsh-Healey Public Contracts Act of June 30, 1936, c. 881,

49 Star. 2036 (U. S. C, Title 41, Supp V, Sees 35-45)__ 31
Fair Labor Standards Act of 1938, e 676, 52 Star 1060

U S, C,Tltle29, See 201etseq.).
Sec 1 ........................................... 119

Sec 2.................................... 39, 40, 82, 119

See 3 .......................... 7, 60, 70, 76, 114, 117, 119
Scc 4 ........................................... 123
Sec. 5 ........................................... 124
Sec. 6 .................................. 2, 3, 70, 117, 126
Sec. 7 .................................. 2, 3, 70, 117, 128
See. 8 .................................... 107, 110, 130
Sec. 9 .......................................... 134
Sec 10 .......................................... 134
Sec 1] .................................. 3, 5, 15, 89, 136
See 17 .......................................... 137
Sec 13 ................................. 18, 113, 114, 138
See 14 ........................................ 107, 140

Sec 15 ......................................... 3, 140



IX

Umted States Statutes--Contumcd

Fair Labor Standards Act---Conth_ued

Sec 15 (a). Page
(1) .......................... 12, 13, 14, 60, 71, 72, 75

(2) .......................... 13, 14, 15, 70, 72, SO, S2

(5) ......................................... 15, s9
16 ......................................... 60, 142

See 17 .......................................... 143

See 18 .......................................... 143

See 19 ......................................... 144

Joint Resolution of June 26, 1940, e 432, 76th Cong, 3(I

Sess .............................................. 125

Foreign Statutes

BrttLsh North -kmenca Act. IS67, 30 & 31 Vlet , e 3, Sees.

91, 92 ............................................. 53

Common_ealth of Austraha Constnut_on Act, 1900, ?._c

51 ................................................ 53

Dommton Act of 1935 ................................ 57

Congressional Materml:

1 Annals of Congress

432 ............................................. 93

441 ............................................. 93

761, 767-76S .................................... 95

2 Annals of Congre_¢_ IS97 ............................. 94

45 Cong Ree 5245 ................................... 23

53 Cong. Rec:

100.'2 ............................................ 9..,3

1571, 1575, 2014, 2029-2039, 12208 ................. 23

77 Cong Ree

1350 ............................................ 27

3611 ............................................ 28

S0 Cong Rec.: 1002, 1009, 101O, 10IS .................. 31

81 Cong Rcc'

. 7648 ............................................ 36

7643---7649, 7667, 7668, 7722, 7730, 734S, 7368 ......... 40

7660 ............................................ 116

7703-7795, 7850 .................................. 113

7957 ............................................ 109

82 Cong. Rec

1387, 1391, 1395-1398, 1400, 1403-1404, 1470, 1472,

1482, 14S7-1493, 1497, 1812-1SI3, 1832, 1535 ..... 119

1390, 1395, 1397, 1402, 1406, 1467-1468, 1473, 1475-

1479, 1497-1498, 1510, 1601, 1671, 1672-1673, IS07.. 40

1472, 1505, 1797-1798 ............................ III

1478 ............................................ 29

1437 ............................................

1495 ............................................ 31

1499 ............................................ 113



X

Congressional Material--Continued
83 Cong. Roe Pago

7275:7326, 7373-7448 ............................ 109

7276, 7279, 7290, 7307, 7308, 7324, 7382-7383, 7386,

9163, 9171, 9175, 9360, 9364 ..................... 111

7284, 7286, 7290, 7291, 7298, 7299, 7312, 7316, 7317,

7324, 7418, 7435 ............................... 40
7307--7308,7382-7383, 9171, 9266 .................. 113

7316,9173....................................... 29
7449-7450 ....................................... 109
9158--9165, 9246-9266 ............................ 109

H Doe. No. 398, 69th Cong, 1st Sess (1927), Documents

llluotrat_ve of lhe Format*on of the Unzon of the Amerzcan

Stales (Madmon's Debates) ..................... 44, 45, 46, 51

Hearings before the Senate Committee on Edueatmn and
Labor and the House Committee on Labor, 75th Cong.,

1st Sess , on S 2475 and H R 7200, The Fair Labor

Standards Act of 1937 ....... 28, 29, 32, 33, 34, 35, 115, 116, 117

Hearings before House Commtttee on the Judmtary, 74th

Cong, 1st Sess, on S 3055 .......................... 31

Hearings before a subcommittee of the House Committee

on the Judmmry, 74th Cong, 2d Sess , on H. R. 11554__ 32

Hearings before House Commtttee on Labor, 64th Cong,

1st Sess,on H. R 8234 ............................ 23

Hearings before House Committee on Labor, 73d Cong,

1st Sess, on S. 158 and H R 4557, Tits Thirty Hour
Week Bzll ......................................... 27, 34

Hearings before a subcomnnttce of the House Commtttee
on Labor, 74th Cong, 2d Sess, on H R 9072, to Rehabzh-
ta_e and Stabd_ze Labor Cond*tzons zn the Textde Industry

of the United Slates .............................. 25, 31, 34
Hearings before House Connmttee on Ways and Means, 73d

Cong, 1st Sess, H. R 5664, on Natwnal Industrial

Recovery ......................................... ; 28, 34
Hearings before a subcommittee of the House Committee

on Ways and Mcans, 74th Cong, 1st Sess, on H. R.
8479, Stabthzaizon of B_tum_nous Coal M*ne Industry___ 29

Hearings before Senate Finance Committee on S 1712
and H R 5755, 73d Cong, 1st Sess .................. 28, 34

H Doo No 380, 57th Cong, 1st Sess, Vol XIX, p 922,

Report o] the U S Industrial Comm_sswn on Regulatwns
and Cono'_lwus of Capital and Labor (1901) ............ 22

]3[. Doe. No 158, 75th Cong, 1st Sess, A Report on the

Operatw_'_ of the National Recovery Adm_mstratwn,

pp 98, 108-110 .................................... 28

H R. 14082, 14105, 14518, 72d Cong, 2d Sess ........... 27

H. R 14518, 72d Cong, 2d Sess ....................... 26



XI

Congressional Mat er IIIl--(_otl (irlllt_l Pa[[e

H R 4557, 73(t Cong, Ist _._ss ....................... 26

l! R 8492. 73d Cong. 2d Se_s ........................ 26

1t R 719S, 74th Cong, 1st, Se_ ....................... 26

l! R 9072, 11770, 122S5, 741h Cong, 2d _ ........... 26

l! R 23S 75th Gong . Is( Ses._ ........................ 26

H Rept No 2309, 52(1 Cong, 2(1 Se_ , Report of the Com-

mtllee on Manufacturers on the SweatJn 9 System (1S93)_ _ 22

H Rept .No 46 641h Gong, Ist Se_ p 13 ............ 23

H Rept No 1999. 72d Gong , 2d Se_ .................. 26. 27

t! Rept No 24, 73d Cong, 1st Se_ ................... 26, 28

tt Rep_ No SS9, 73d Gong, 2d Seas ................... 26

H Rept No 1550, 74th Cong , 1st _ss ................. 26

It Rept No. 2590, 741h Cong, 2d Se._, To Rehabdtlale

and Slab;hze Labor Comhllol_ tn the Texlde Industry of

the Unlled 8tales ................................... 26, 29

ll Rcl)t No 23S, 75th Cong. 1st Se._ ................. 26

1! Rept No 1452 75th Cong, Ist _,e_ ................ 100

!! Rel)t No 273$. 75th Cong, 3(t Sess ................. $2, 109

H Rept No 21S2, 75th Coug. 3d Se._ ............. 39, S2, 109

S Doe. No 645, 61st Gong , 2d ,_ , Report on Coudff;ou

of li'omen and Chdd ll'aoe I'_rfw, rs tn Uuffed Slates

(1911) ........................................... 23, 105

S Doe No 126, 741h C,ong, 1st. Se_._, A Report on the

Cotidlllor_ a_ Problems of the Cotton Te.r.Jde Industry,

made by Cabinet Commttteo al)POmled by President of

U S. (August, 21. 1935), I)P 46-47 ................... 25

S. 5267, 72d C,ong, 2d Se_ ............................ 27

S. 2475, 75th Cong, Ist ,_*s_.......................... 109

S. Rept. No 358,64thGong, Ist _,p 21 ............

S. Rept. 854, 75th Cong. 1st Sess ...................... 109

U. S. Government Report_ and Pubhcatlons

Department of Agriculture, Forest Serwce, Lumber DI.strl-

bullon and Consumption .for 1936, compiled by R V

Reynolds and A. H Pmrson (193S). Table 5, pp 10-24_ 35

Bureau of the Census, Ceusl_ of Manufacturers, 1937

Lumber and Timber Products ......................... 37

Department of Labor-

Bureau of Labor Stahsh_

Bulletin No. 75, Industrial llgg;ene , by George M

Kobcr, pp 534-536 (190S) .................. 104

Bulletin No 497, |i"ooe_ and Hours of Lobor tn

the Lamber Industry 19_8 ................... 26

Bulletin No 5S6, ld, 1932 .................... 26, 37

Labor in the Shirt Industry, 1933, Monthly Labor

Review, September 1933, p 499 .............. 25



XII

U. $ Government Repolts and Pubhcations--Contzaued

Department of Lalmr--Contmued Page

(Reprint from Monthly Labor Revmw), Sertal

No R 698, p 7, Lav4ny Costs of Workzng Women

zn New York ............................... 113

Serial No R 963, Reprint from Monthly Labor

Review, July 1939, D_fferences *n Lzv_ng Cost *n

Northern and Southern C_t_es ................. 112

Secretary of Labor, Prehmlnary Report, pursuant to

Scnate Resolution 298, 74th Gong (1938), M_gra-

twn of Workers ................................. 24

Wage and Hour Dlvmlon, Title 29, Chapter V, Code

of Federal Rcgulatmns, Part 516 ............... 5, 70, 144

Wage and l[our Interpretahve Bultctm No 5 pal , 2_ 70

Wage and Hour Interpretative Bulletin No 14, p 4__ 116

Wage and Hour Dlwslon, Hearzngs Before Subcom-

m,r.tee of Apparel Industry Committee, pp 56-57, 62,

63 ........................................... 25

Id, Supplement, 1939, Vol II, pp. 102-104, 117, 133,
13_N138 ....................................... 25

Women's Bureau:

The Employment of Women ,n the Sewzng Trades of

Connectzcut (1935), pp. 15-16 ................ 25

Bulletin No 66-1

H_story of Labor Legzslahon for Women *n

Three States (1929) (taken from Massa-

chusetts legmlatJve documents, House No

50, 1845) .............................. 20, 21

][_ulletln No 167, State M,mmum Wags Laws and

Orders An Analyszs (1938) .................. 111

Supplement (1939) .................. 111

State JIllmmum Wage Budgets for Women Workers

L,rang Alone, November 1938 .............. 111, 113

National Emergency Council, Report on Economtc Cond*-

twns of the South, pp 29-35 (1938) ................... 104

National Labor Relatmns Board, Division of Economm

Research, The Effect of Labor Relations *n the B_tumlnous

Coal Industry Upon Interstate Commerce, Bulletin No 2,

June 30, 1938 ...................................... 84

Natmnal Recovery Administration

ttearmgs on Boot and Shoe Industry, Study of the

Cau_es of M*gration from the State of Jllassaehusetts,

January 22, 1935, pp 297, 316-326, 344, 347, 348-

352, 418-449, 452-453 .......................... 24

Research and Planning Divlsmn, Hours, Wages, and

Employment under the Codes (January 1935) ....... 28

Report on the Operatwn of the Natwnol Industr*al

Recovery Act (February 1935), pp 33-40 ...... 28



Xlll

U S Government Reports and Pubheattons--Contmued

National Re_very Admhltstrctlon--Conttoued

Pubhc Health Service Pag,

Bulletin No 5 ................................... 104

Bulletin No 9 ................................... 104

Pubhe llealth Bunetnl No 73, Tube_'culost._ Among

Indu_trml Workers, pp 16-17 (1916) .............. 104

Reprint §492, from Pubhc Health Reports No 47,

Vol 33, p 16 (19IS), Disabling Sickness Among the

Pop,dalton of Seven Cotton-Mill l'lllagea of Soulh

Carabao tsl Relalton to Family llw.omo ............ 104

Reprint No 1656. Pubhe. Health Report_, Vol 49, No

44 (1934), The Relallon Between Ilou_nq oral lleallh. 104

Report 164S from Pubhe Health Repori_, Vol 50,

No IS (1935), Relation of S,ekness to Income and

lm:ome Change ta Ten ,Surveyed Communities ...... 10t

National Health Surxev 1935-1936, Stekne_ and

.Medical _rms. Bulletin No 2 (Iq36) ............. 104

Pul)he Bulletin No "2-37 (1937). Illness and .lledlcal Care

m Puerto Rico ................................. 104

Works Progress Adnlmistratmn, l)lVl_lOlt of Research,

Inlerctt 9 Dl._ere_'es tn Cost of LiMng, 1935 (1937)_ Ill, ll2, 113

State In_estlgattons and Report._

Cle,,eland Health Cottnet|, Ho_ard Whq)ple Green, Infant

.Ifortoltly and Economic 8talu._ (1939) ................ 104

State of Conneetmut I.egislatt_e Doe No 23, Report of the

Departmeal of Labor on the Bu_¢tne*s atuf Co_ltiOlla Of

Wage l_rners in the 8tote (1933) ..................... 0_5

Massachusetts House Doe. N'o. 2015, Prchmmary Report

to the General Court of the Coinnussion on Interstate

Cooperation, Cotw..erntao the .lllgrolton of Indu.ctrtal E_-

tabliahments from MassacXuaelts, under Chap 10, Resolu-

tions of 193$ ...................................... 24, 2.5

State of Massachusetts, Governor's Conmuttee on the Shoe

Industry, Report by Glea_on L Archer, April 11, 1935._ 24

New York State, Crime Gommissmn of, From Truancy to

Crtme--A Study of 251 Adolescents (192S) ............ 105
Miscellaneous-

Alexander's Columbian Dmttonary (lS00) ............... 52

Anderson, Adam, :In Historwol and Chronolocteol Deduction

of tile Oriein of Commerce (Dubhn, 1790), Vol l ........ 51

Articles of Confederation, Article II .................... 94

! Bancroft, Hi*tory of the Formation of the Con*lilutton of

the Untled Stale_ (ISS2), 250 ......................... 43

Barnard, J L., Foclory Leg,slation m Pem_*ylmnto Its

History and :tdmtmstratto_t. Pubheations, Omv Pa

_rms m Pol Eeon and Pub l,aw. No 19 (1907), p 14.. 20



XIV

Miscellaneous--Continued Page

Bowdcn: Hours and Earnings before and after the N R. A ,
Monthly Labor Review (January 1937), pp 13-36 ..... 29

Caldwell, M G, The Economic Status of Families o/ De-

hnquent Boys _n W_scons,n, American Journal of Soci-
ology, September, 1931, Vol 37, No 2, p 239 ......... 105

Carter, Goodrich, and others, M_gralwa and Economic

Opportunity (1936) ................................ 25
Commons, John R and Associates, Documentary H_story of

Amemcan Industmal Society (1910), Vol VIII, p 202 __ 21

Corwm, Congress's Power to Proh_b*_ Commerce, a Crucial
Conet*tut*onal Issue (1933), 18 Corn L Q. 447, 502 ..... 53

Daugher*y, C. R, Labor Problem* _n American Industry

(1938), pp. 138-145 ................................ 112

Douglas, Paul It., Wages and the Family (1925) .......... 112

Elhot, Debates on the Federal Const*tutwn

Vol I ..................................... 43, 91, 92, 94

Vol II ................................. 47, 48, 92, 93, 94

Vol III ...................................... 48, 92, 93
Vol IV ........................................ 92, 93

Epstein, Abraham_ Inseeumty, A ChaUengs to America

(1938), pp 97-98 .................................. 112

Federal Council of the Churches of Christ in America, The

Family, Pas_ and Present, pp. 355-356 (1938) (edited by
Bernhard Stern) ................................... 105

Florence, P Sargeat, Economics of Fatigue and Unrest,

p 329 _1924) ...................................... 105

Frankfurter, Felix, and Joseplune Goldmark_ The Case for

the Sho_ter Work Week (1915), pp 63-359 ............. 105

Funk & Wagnall's Standard Dictionary (1928 ed ) ....... 52

Goldmark, Josephine, Fat*gue and E_cleney (1912) ....... 105

Hamilton, Walton H , and Douglass Adair, The Power lo

Govern ............................................ 50, 51

Hamilton, The Federal*sl, No XXXIV ................. 49, 53

Hamilton and Madison, The Federalist, Nos. VII, IX,
XLIt ............................................. 48

Hoyt, Eh:_,abeth Ellis, Consumpt,on _n our Soc;ety (1938),

p 305 ............................................ 112

Jennmgs, W Ivor, Const*lulwnal Interpretation--The Exps-

r,once oJ Canada, 51 Harv L Rcv 1 ................. 58

Johnson's, Samuel, Dictionary (6th ed, 1785) ........... 52

7 Journals of Cont. Cong, 122-123 .................... 94

Kelr, Robert Malcoln, Labor's Search for More (1938),

pp 455, 456 ....................................... 25

Keir, Robcrt Malcolm, _Ianufaeturlng (1928) ............ 24

Kellogg, W. K, Five Years Under the S*x-Hour Day (1936),

p. 15 ............................................. 105



xv

M L_-ellaneous---_on [mu _I ]Page

Kober, George M , El,oily and Praphglax;_ of Orcupahonal

Dt._ease_ (lakcn from l)iscascs of Occupatlonal and Vo-

catlonai II._gtcnc), pp 417_t I$ (191G) ................. 105

Koclsch, Dr Franz, Arboff and Tuberl.ulosG .Irchw fur ,So-

zuffe llgtn_m (1911), Vol I, p 212 ................... 105

Lee, F S , The Iluman .llachine and lndu.qrlal Efficiency,

p 45 (19IS) ....................................... 105

.Madison s Debates (See 1t Doe No 3qS. p X )

5htchell, B ariel O S , The huh_¢trtal Re, oluhon tn the Soulh

(1930) ............................................ 2,5

5htchell. B and G S, The Phoht of the Cation 3hll Labor,

American L'_bor Dynamics, e(hted by J 1_ S Hardman

(192S). Chap XVII[ ............................... .'25

Mosso, H , Fahgue (1904} ............................. 105

National Housing As.socmt_on, Proceedings of the Eighth

Natlonat Conference on Hou_mg (19-'20), Room Over-

crowd, he and its Effect upon Iteal_h, Ilenry F Vaughan,

Commls.stoner of Health, Detroit, 5heh ............... 104

Xahonal IndusLrial Conference Board

Btflletm, Vol XII, No 10, Oct 17, 193S .......... 112, 113

Dl._a'enltal_ in Indu, slrml li'aq_ and I/ours tn the

Un,ted 8tat_s (1938) ............................ 112

Research Report No 22 0919) .................... 112

Special Report N'o 8 (19-90) ....................... 112

Perry s Royal Standard Enghsh l)lchonary (4th Am ed

1796) ............................................. 52

Social Sctenee Research Courted, Colhns and Tibl)Rs, Re-

search ,3lemorandum on Social :lspeds of lteallh in the

Depress.on ........................................ 104

Spaeth, R. A., The Problem of Fatigue, Journal of Industrml

Hygiene, p 37, 5lay 1919 ........................... 105

Stern, Thai Commerce Whw.h Concerns More 8tales Than

One, 47 Harv L Rex 1335 ......................... 43

Stokes, Thomas L, Carpel Bacgers of Industry, 1937 ...... 25

Story, Commeraarlea on the Const,hdwn (4th ed 1S73)

Se¢. 459 d seq ................................... 54

Sees I079-IOS9 .................................. 63

See IOS2 ........................................ 69

Sees 1907-190S .................................. 95

Sutherland, E H., Crcmlnolocy, p 169 (1924) ............ 105

A View of the Untied States of America * * * I_-

tween the years 1787 and 1794 * * * the whole

tending to exhibit the progress and present state of mvfl

and religious liberty, population, agriculture, export,

imports, fisheries, navigation, shq_-buddmg, manufac-

tures, and general /mpro_emeot London, 1795 First

pubhshed m Philadelphia, 1794, p 7 .................. ,51



XVI

MlsceUaneous--Cont mued. Page

Warren, The Mahng of the Constitution (1928)
82 .............................................. 49

85 .............................................. 43

769 ............................................. 91

Warren, The Supreme Court zn United States Hzslory, Vol

I, pp. 341-350 ..................................... 63
Webster's Dmtlonary

1st ed 1806 ..................................... 52

1841 ed ....................................... 52

1931 ed ........................................ 52

1939 ed ....................................... 50

Woodbury, A. M , Infant lllortal*ty and tts Causes (1926)__ 104



OCTOBER ']_Em_l, 1940

No 82

TIlE UNITED STATES OF" 2_tMERICA: APPEIJ.ANT

U.

P. W. DARBY LUMBER COMPANY AN-D :FRED W.

D._mn"

APPEAL FROM THE DISTRICT COURT OF TIlE UNITED

STATES FOR THE SOUTIIERN DISTRICT OF GEORGIA

BRIEF FOR THE UNITED STATES

OPINION BELOW

The opinion of the court below (R.. 16) is

reported in 32 F. Supp. 734.

JURISDICTION

The judgment below was entered May 6, 1940 (R.

21). The order allowing appeal was filed May 13

(R. 22) mid probable jurisdiction noted June :_,

1940. The jurisdiction of this Court is based upon

the Criminal Appeals Act (U. S. C., Title 18, Sec.

682) and Section 238 of the Judicml Code as

amended (U S. C, Title 28, See 345).
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QUESTIONS PRESE_ED

1. Whether Congress has constitutional power:

(a) to prohibit the shipment in interstate com-

merce of lumber produced under specified sub-

standard labor conditions; and (b) to prescribe

minimum rates of pay and maximum hours of work

for employees engaged in the production of lumber

for mte_tate commerce.

2. Whether the provisions of the Fair Labor

Standards Act as applied to the appellee violate the

due process clause of the Fifth Amendment. 1

STATUTE INVOLVED

The statute involved is the Fair Labor Stand-

ards Act of 1938, 52 Star. 1060, U. S. C., Title 29,

Sec. 201 eb seq. The Act and the applicable Regu-

lations are set forth in Appendix A, infra, p. 119.

For the convenience of the Court the salient provi-

sions of the Act pertinent here are briefly stun-

marlzed.

Section 6 provides that every employer shall pay

to each of his employees who is engaged in inter-

state commerce, or m the production of goods for

that commerce, a wage of not less than twenty-five

cents an hour during the first year after the effec-

tive date of the sectmn. Sectmn 7 provides that

during the same year those employees shall not be

This question, though not passed upon by the lower
court, was r:used by appellee m its demurrer and seems prop-

erly to bc be.fore this Court. See i,n,/ra, p. 99.
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employed for longer {hart foriy-four hours per

week without recelVlllg ennll)ensAtlon Ill one _llld

one-half hines the regular rate of pay for hours m

excess of forty-four. The mmmmm wage and the

nlaxlnlllnl }lOIIl_ are to be gradually increased and

decreased, respectively, after lhe first year.

Section 11 (c) requires employers sub3ect to the

Act to keep such records of the wages and hours

of their employees as are prescribed by admmislra-

tire regaflatmn.

Section 15 provides/hat fl, shall be unlawful for

any person (1) to transport or sell m interstate

commerce, or sell with knowledge that shipment

in interstate commerce _s intended, goods m the

produetmn of which the wage or hem" standards of

the Act have been violated; (2) to vmlate any of

the provisions of Seehons 6 or 7, wlnch estabhsh

such standards; or (3) to violate the provlsmns of

Section 11 (c).

STATEMENT

The appellee was indicted on November 2, 19:_9,

for the violatmn of various provlsmns of the Fair

Labor Standards Act. The indmtmcnt contains

nineteen counts (R. 1-14).

Paragraphs 1 to 8 of the first comet (R. 1-2) are

incm_)orated by reference in each succeeding count.

These paragraphs allege that the F. W. Derby

Lumber Compmw, of Statesboro. Georgia, is an ml-

incorporated company owned by and under the
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active control of Fred _Ar. Darby 1 (Pars. 1 and 2).
The company and Darby are engagedin the busi-
nessof buying, producing, manufacturing, and sell-
ing lumber. I11 the course of the business they
receive ordem for huuber, obtain the raw materml
(by purchase or cutting), convert it by various
processesinto manufactured lumber, and sell it
(Par. 3). A large proportion of defendant's
lumber was bought, produced, and manufactured
pursuant t:o orders received from customers out-
side of Georgia with the intent on defendant's part
that after obtaining and manufacturing the hlmber
it would he sold, shipped, transported, and de-
livered to points outside the State of Georgia; thus
"the defendant produced and transported goods
for interstate commercewithin the meaning of the
Fair Labor Standards Act of 1938" (Par. 4).

It is further alleged that Darby and his employ-

ees were employer and employees, respectively,

within the meaning of the Fair Labor Standards

Act (Pars. 5 and 6), and that at all times referred

to in the fi_dictment a large proportion of the em-

ployees were engaged in the production and man-

ufacture of lumber for interstate commerce

(Par. 7).

Count I o£ the indictment charges, in Paragraph

9, that during the week beginning March 3, 1939,

defendant Darby employed one Levy Weaver "m

Fred W. D'trby in the only defendant. The Dmby Lum-
ber Company was not made a defendant although it was
named in the caption of the mdmtment.
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the buying, procuring, obtannng, producing: and
manufaeturhlg of goods, to wit, lumber, for rater-
state commerce," and failed to pay Iron the pre-
scribed minimmn wage of twenty-five cents per
hour for that period (R. 3). Counts 2 and 3 are
identical, exeept for the name of the emplo.veeand
the period of tram covered (R,..'3-4). Comlts 4 to
ll dtffer from the above only m that they charge
that during spemfiedweeksdefendant failed io pay
named employeesone and one-half runes the reg-

ular rate of pa.v for hours worked in excess of

forty-four per week (R. '4--9).

Count 12.. Paragraph -,9 avers that the A(hmnls-

trator of the Wage and t[our Division of the Umtcd

States Department of Labor. pursuant to the pro-

visions of Section 11 (e) of the Act, issued regula-

boris, described as Title _99, Chapter V, Code of

Federal Regulations, Part 516, reqtfirhlg every em-

ployer sul)jeet to the Act to kee l) records showing

the hours worked each day and week by each of Ins

employees. Paragraph 3 then charges that the de-

fendm_t mflawfully failed to keep such records for

his employees, including employees engaged "m

the production and manufacture of goods, to wit,

lmnber, for intemtate commerce" (R. 10).

Count 13 alleges that on or about March 7, 1939,

defendant transported, shipped, and dehvered

from a point in Georgia to Gahlesville, Florida, an

identified shipment of lumber "which the defend-

ant had cut and produced I)y Daniel B. Gay, know-

lng that m the cutting and produclmn * * *,
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Gay intended the said lumber would be shipped in
interstate and foreign commerce,and that Daniel
]3. Gay employed in the production of said lumber,
employees,within the meaning of the Fair Labor
Standards Act, to whom he failed to pay wages at
a rate not less than twenty-five cents (25¢) an
hour" (R. 11). Counts 14 to 16 make the same
allegations with respect to shipments of lumber
to New York City, Orangeburg, South Carolina,
and Toledo, Ohio (R. 11-12).

Colmt 1'7alleges that on or about March 7, 1939,

the defendant transported, shipped, and delivered

from a point within the State of Georgia to a point

within the State of Flomda identified lumber

"manufactured and produced for interstate com-

merce, in the production and manufacture of which

the defendant had employed employees to whom

the defendant had failed to pay wages at a rate

not less than twenty-five (25¢) an hour" (R. 13).

Count 19 contains a similar charge with respect to

a shipment to the State of Ohio (R. 14). Count 18

is also the same as Colmt 17, except that it alleges

that defendant shipped lumber in interstate com-

merce in the production of which he had employed

employees in excess of forty-four hours per week

without paying them time and a half for hours in

excess of forty-four (R. 13).

On February 16, 1939, appellee filed a demul'rer

to the indictment (R. 14-16), asserting that the

Act was unconstitutional because it did not fall

within any of the powers granted to Congress in
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Article I, Section 8, of tile Constmmon ;rod be-

cause it violated the t01fth, Sixth. and Tenth

Amendments? The demurrer also alleged that the

indictment did not set forth facts showing a viola-

tion of any valid statute of the Umted S_ates. that

it failed to advise defendant of the nature of the

charge agamst him, that it faded to charge lhat

the "manufacture, productmn, or sale of lumber

_s trade or commerce among the several States or

constitutes intrastate commerce", and that m cer-

tain details the mdmtment was not suffiemntly

definite.

The demurrer was argued on February 16, 1940,

and on April 27 the District Court rendered an

opilfion sustaining the demurrer and quashing the

hldlctment (R.. 16-20). The opinion eonsldel_

only the question of interstate commerce, and con-

eludes that application of the Act to the facts al-

leged in the indictment is uneonstitutmnal. The

essence of the opinion seems to he the following

passage (R,. 19) :

_ _ The essential eolistH;utlon,ll

question h_ reference to the interstate com-

merce clause is as to the meaning of the

language of the Act, See. 6:

"EvmT employer shall pay to each of his

employees who is engaged m commerce or

' In the court below appellee abandoned a claun under
the Eighth Amendment Appellee also conceded that in
vmw of a stlpulatmn of coun_l Paragraph 7 of Ins de-
murrer: w|uch attacked the validity of Sectmn 3 (m) of the
Act. need not be conmdered



in the production of goods for commerce

wages at the following rates" [italics ours].

If the language "in the production of

goods for commerce" be limited to produc-

tion which at the time of production was

directly connected with interstate commerce

or was coupled with some act or acts per-

raining to and making such production a

part of interstate commerce the Act is con-

stitutional; but if the Act means, as this in-

dictment charges, that the mere intent at the

time of production that after production it

may or will be sold in interstate commerce

in part or in whole makes it a part of inter-

state commerce, the Act is unconstitu-

tional. _ _

SIYMMARY OF ARGUMENT

The Fair Labor Standards Act is a valid exer-

cise of the commerce power of Congress. This

conclusion is required both by the character of the

economic problem, as measured against the broad

purpose of the conmlerce clause, and by the de-

cisions of this Court which sanction the particular

provisions of the Act here attacked.

A

1. State legislators, Congressional connnittees,

federal commissmns, and businessmen over a long

period of time have reahzed that no state, acting

alone, could require labor standards substantially
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higher than those obtahmlg m other states whose
producers and manufacturers co,npeted in the in-
terstate market.

2. The reiterated conclusion that the individual

states were helpless gamed added force during the
prolonged econondcdepressmnof the 1930's. The
Thirty-Hour Week balls, the National Industrml
Recover)"Act, the textile and the coal bills, and the
:Fair Labor St,'mdards Act _tself each reflect a great

volu,ne of testhuony adduced at eongressmnal hear-

ings and elsewhere to the effect that employers w_th

lower labor standards possess an unfair advantage

m mtel_state competihon, and that only the nahonal

govermnent could deal with the problem. The lum-

ber industry itself affords a dramatic dlustratmn

of the umbility of the particular states to insure

adequate labor standards; over 57 percent of the

lumber produced enters taro interstate or forcignl

eonmlerce from 45 of the states.

3. The Oon_'essional committees made specific

ihldings which wexe embodied m the Fair Labor

St_ldards Act as the congressmnal judgnnent that

low labor standalxls were detrmmntal to the health

and efficiency of workers, caused the channels of

interstate commerce to spread those labor condi-

tions among the states, burdened hltcmtate com-

merce, led to labor disputes obstructing that

commerce, and constituted _m unfair method of

competition. Partmularly when these findings ac-

cord with the facts of winch this Court has already
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taken judicial notice, they are to begiven conclusive
weight.

4. The incapacity of the individual states to

remedy the serious evils resulting from long hours
and low wagesin interstate industry rests in part
upon the commerceclauseitself, which prevents the
states from forbidding importation of goods pro-
duced under substandard conditions. Baldwin v.

Seelig, 294 U. S. 511. And, even if a state could

constitutionally protect its industries within its

own borders, it could not safeguard them against

the loss of their markets in other states.

B

The commerce clause was designed to empower

the national government to deal with such prob-

lems.

1. The Virginia Resolution, directing that the

national government be empowered "to legislate

in all cases to which the separate states are incom-

petent," was three times approved by the Federal

Convention, and indeed, was amplified to authorize

Congress "to legislate in all cases _or the general

interests of the union." The Committee of Detail

translated these broad principles into the enumer-

ated powers. The failure of the Convention to

object to this change m structure can reasonably

be interpreted only to mean that the Convention

understood that the enumerated powers, including

the commerce clause, placed within the jurisdiction
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of the nahonal govermnent control over lhose prob-
lemswhich are national m scope.

2. Examination of the expressmn "eonmmree

among the several states" m 11_e hght of the ety-

mology of 1787 shows that the phrase at thai;

thne had a meaning equivalent to "the ruler-

related business transaetmns of the several slates "'

Lexmographers, eeonom,sts, and authors used the

term "commerce" to refer not only to the Bal'row

concept of sale or exchange, hut to include the en-

tire moneyed economy, embracing produenon and

manufacture as well as exchange. Moreover. the

men who met in Phfiadelphm d,d not create an

instrument fitted to cope onl.v wflh the exigencies

of their tram; they reahzed that the Conslmlhon

must apply in a "remote futurity," hrmgmg"con-

tingeneies " " " illimitable m their nature,"

and desired that it be capable of aehiewng in the

future the great purposes set out in the S_xth Reso-

lution and carried over into the Preamble.

a. The decisions of this Court. from their very

beginning, have recognnzed that the commerce

clause _ves Oon_'ess power to meet the economic

problems of the n'atmn, whatevm" they may be.

Marshall's basic criterion has never been beltm'ed :

Congn'ess has power over "that commerce which

concerns more states than one," including "'those

intenml concerns which affect the states general-

ly," in contrast to "the completely internal com-

merce of a state." G_bbo_s v. Oyde_, 9 Wheat. 1,
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194-195. See,also, Minnesota Rate Cases, 230 U.

S. 352, 398. Under the protection of this clause,

and the decisions of this Court, our markets have

become national rather than local. Labor condi-

tions, so far from being the concern of the indi-

vidual states alone, can now adequately be regu-

lated only by Congress. The commerce clause, in

incapacitating the states, gives the requisite power

to Congress.

C

1. Section 15 (a) (1) forbids the interstate ship-

ment of goods produced under substandard labor

conditions. The provision is on its face a regula-

tion of interstate commerce, and therefore within

the powers of Congress. Mulford v. Smith, 307

U. S. 38; Electric Bond and Share Co. v. Commis-

sion, 303 U. S. 419, 442; Kentucky Whip & Collar

Co. v. Illinois Central R. Co., 299 U. S. 334, 347.

None of the objections advanced to this obvious

conclusion have substance; we shall consider each

in turn.

2. It can no longer be asserted that the power of

Congress to restrict or condition interstate com-

merce is hmited to articles in themselves harmful

or deleterious. Mulford v. Smith, supra; Ken-

tucky Wldp & Collar Co. v. Illinois Central R. Co.,

supra.

3. The suggestion that Congress cannot regulate

interstate commerce for ends which do not concern

commerce itself is also unavailing. The Fair La-
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bor Standards Act, intended to prevent unfair
competition and the spread of hannful conditions
m intrastate commerce,has a goal which is com-
mercial in the strmtest sense. But, even if the Act
were concernedsimply w_th humam/arlan ends,_t
wolfld none the lessbewithin the commercepower.

4. The argument that Section 15 (a) (t) is an
mvahd regulation of productmll because it will
affect the m_mer m which goods are produced is
destroyed by the deeimon m Mulford v S_th,

._tpra, where the Court sustained the power of Con-

gress to regulate the amount of tobacco marketed,

despite the obvious effect of the regulation upon the

amount produced on the famn. The power of Con-

gre_ is measured by what it regulates, not by what

it affects.

5. Ham,ram" v. Dage_d_art, 9_47 U. S. 251, is wholly

inconsistent with the subsequent decisions of tins

Court, which have repudiated or abmldoned each

premise upon which the opimon rests.

If it were to be reaffirmed, there again would

appear a "no man's land" in which both/he states

and Congress are incompetent to act; the Consti-

tution contemplates no such result.

D

Section 15 (a) (2) forbids violation of the pro-

visions which fix wages and hom.s to be observed

in the production of goods for interstate commerce.

It is valid under any of several analyses.
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1. Section 15 (a) (2) is an appropriate means
by which to keep the interstate channels free of
goods produced under substandard conditions.
The,direct prohibition of interstate shipment found
in Section 15 (a) (1) is implemented and enforced
by the provisions of Section 15 (a) (2), which pro-
hibit suchconditions in the production of goodsfor
interstate commerce. It is familiar doctrine that
intrastate acts lie within the power of Congress
when necessary effectively to control interstate
transactions, and Congress need not walt until
transportation commencesin its effort to protect
the flow of commerce. Shreveport Case, 234 U. S.

342.

2. Again, even i_ Section 15 (a) (2) wcrc en-

tirely independent of Section 15 (a) (1), it would

constitute a valid control over unfair competition

in interstate commerce. Employers who exploit

substandard labor conditions gain an unfair advan-

tage which diverts mterstate trade to them at the

expense of. their competitors. Congress may regu-

late methods of competihon in interstate commerce

regardless of the intrastate situs of the transac-

tions giving the competttive advantage.

3. The s_nplest answer to appellee's attack is

that Section 15 (a) (2) deals with employer-

employee relationships which have ah'eady been

established by the Labor Board cases as within the

federal commerce power. Santa Cruz Frui_

Packing Co. v. National Labor Relations Board,

303 U. S. 4:53.
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4. Moreover. the Labor Board cases are eonirol-

ling because Congress has found flint Section 15

(a) (2) will dmlhush tile obslrucnons to rater-

state commerce which flow from labor dispuics.

The most frequcm occasmns for (h._rul*1 we st nkc._,

as indicated both by officml mvesngatmns and by

_hc dcc_smns ot' th_s Court. arc the comhuons caused

by low wages and long hours If Congress can

forbid one important cause of labor disputes wlneh

obstruct commerce, the refusal of employers to ac-

cept collcchvc bargaining, it has corrcspon(hng

power to corrcc_ substandard labor (.ondltlOnS, lhe

other major cause of obstructive labor d_sputes

5. Neither 8chechter Poultry Corp. v. Umted

81ales, _995 U. S. 495, nor Carter v. Carter Coed Co..

298 U. S. 238, is controlling here. The _qcI_echler

case applied only to local activmes after mlerstate

commerce had ended. The Garler Coal, case is

wholly inconsistent with the subsequent dcelsmn_

of this Court, in particular Santa Cruz Fruit

Packing Co. v. National Labor RehOions Board.

303 U. S. 453, and should now be overruled.

E

Sechons 11 (c) and 15 (a) (5), reqmring cm-

ploye_ to keep records and forbidding /hem to

make false reports, are plaitfly ancillary to the reg-

ulatory sections of the Act. and ihen' const._tutmn-

ality i31evitably follows that of the subsiamwe

provisions.
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II

Since the Fair Labor Standards Act is a valid
exerciseof the power granted Congressto regulate
interstate commerce,there is no room for the Tenth
Amendment to operate. That amendanent in terms

merely reserves to the States "the powers not dele-

gated to the United States."

1. That the Amendment is not a limitation upon

the exercise of the powers which are delegated to

the federal government is confirmed by the his-

tory of its adoption. Its purpose, as then ex-

pressed, was merely to declare that the central gov-

ernment was to be one of delegated powers; it was

viewed as umlecessary, but it was considered that

"there can be no harm in making such a declara-

tion."

2. The plain purpose of the Amendment has been

recognized by more than a century of constitu-

tional litigation. From Martin v. Hunter's Les-

see, 1 Wheat. 304, 325, to Wmght v. Union Central

L_fe Ins. Co., 304 U. S. 502, 516, the Court has re-

peatedly recognized that the Tenth Amendment

adds not/cLing to the Constitution. A few of the

relatively recent decisions of this Court suggesting

a contrary view cannot be taken to have overruled

sub silentio so important a constitutional doctrine.

III

The Fair Labor Standards Act does not violate

the Fifth Amendment.
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A

Tim question of due process _sproperl.v before
this Oourt. _[,_ted St, ales v. C_rl,_.ss-l|rr_ght Corp ,

299 U. S. 304, 330; of. U_zited Slates v. Borden, Co.,

308 U. S. t88, 207.

B

Tile Fair Labor Standards Act does not unduly

hmit hberty of cont|'aet. The demsmns sustaining

the power of the states to enact con|parable leg_s-

lahon are fully apphcable m_der the ]?lfth Amend-

ment Th_s Oourl_ has sustained legislatmn fixing

maxnmun hours for both men and women, and

minmlum wages for women generaUy and for men

under certain circumstances. The only remaining

question, that of a statute providing for nmnnmm

wages for men generally, is clearly governed by the

o_er demsions. As the Court recognnzed m the

West Coast Hotel Co. case, the legislature must be

competent to prevent the injuries to heallh and

general welfare whmh flow from low wages as well

as from long hours. Facts of common knowledge,

together with technical and statishcal studies in

great vohmm, all show that the health and welfare

of both the worker and the nation depend upon

tbe elimination of substandard con&lions.

0

Appellee's objection that the Act is arbitrary be-

cause it establishes a mfiform mimmum standard
25t 24S--_40--3
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for the entire nation could be sustained only if it

could be proved that the amount selected was so

high that no rational person could regard it as

suitable. The minimum wage of 25 cents an hour

during the first year and 30 cents during the six

subsequent years is obviously not unreasonably

high. It is less than the wages fixed by minimum-

wage boards and less than the estimates of the min-

imum amounts necessary for subsistence, whatever

region of the country be selected.

D

The exemption, in Section 13 (a) (6), of an em-

ployee engaged in agriculture can no longer be

thought to make the statute unconstitutional. Tig-

her v. Texas, 310 U. S. 141. The particular com-

plaint that the producers of naval stores are ex-

empt while lumber manufacturers, who also work

on pine trees, are subject to the Act ignores the

substantial testimony before Congress that the pro-

duction of glnn naval stores is an agricultural oper-

ation while lumber production is not.

E

The objection that the _air Labor Standards

Act is void because of its indefiniteness is without

merit.

A/%GU_ENT

The constitutionality of the Fair Labor Stand-

ards Act has been passed upon by one circuit court



19

of appeals' and by eight d_strict judges." Except

in the instant ease, the Act has mliformh- been held

to bc vahd.

I

THE _ALR LABOR STANDM:tI_S ACT Is ._ VAL1D

EXERCISE OF THE COMMERCE ])OWERS OF CONGRESS

To assay tilt eonstltutloxmhl.v of the l:alr Labor

Standards Act it is desirable, m tile first instance,

1o refer to the nature of the economic problems

with which tile Act deals and to explain the s_nfi-

cance of those problems m terms of constltutmnal

history. Accordingly, fins brmf first will show

that, as a practical matter, labor condltaons under

wlnch goods are produced for interstate sale create

_Opp Oottoa Mills v Administrator. 111 F (2d) 23
(C. C. A. 5th), eertmrari pending: No. 330 The Act has

also been given effect by the Giremt Cour_ of Appeals for

the Seventh Gircmt m Fleming v. Montgomery Ward &
6'0.: decided July 18: 1940: certtorari i)ending. No 407, and

by the Circuit Court of Appeals for the EIgh|h Civcml m

Flcwdng v. ttawlceye Pearl Bug/on Co. 113 F. ('2d) 52
United Stales v. Waiters Lumber Company: 32 F Supp

65 (S. D. Fla.) ; Jacobs v. Peavy-Wikcon Lumber Co. 33 F

Supp. 206 (W. D. La.) : Andrews v Mma/gomery Ward ,f"

Oo.. 30 F. Supp. 380 (N. D. Ill, Holly: J ) : affirmed: July

18: 1940; O_dted Slates v. Featare Froek¢: lne: 33 F

Supp. 206 (N. D. Ill.: Woodward, J ); United States

v. GMeago Macaroni 0o: Dec. 4:1939 (N. D. Ill.: Barnes.
J.): Williams v. Atla_tle Coast Line Railroad. Feb.

20:1940 (E. D. N. C.) : Morgan, v. Atlantic Coast Line Redl-

road: 32 F. Supp. 617 (S. D. Ga ) ; Bowie v. Olaibon_e, Dec.

26:1939 (D. O. Puerto Rico) ; Quinones v Oet_trallgualdad:

ll, e.: Feb. 7:1940 (D C Puerto Rmo): Honorev Porto

Rican Empress Co. Ine: Aprd 1. 1940 (D C. Puer(o Rmo) :

cf Roger's v Glazer: 32 F Supl) 990 (W D Me ) The

ilL'st t_o of the above cases deah wHh the lumber mdustly
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a commercial and economic ]_roblem which the

states camlot solve. The history of the commerce

clause shows that such problems were intended to

fall within the scope of the powers ga'anted to Con-

gress. The brief will then deal with the specific

provisions of the statute under attack and show

that those provisions he well within the powers of

Congress as defined by the decisions of this Court.

A. THE D[STRIBUTION IN INTERSTATE COB[_c[ERCE OF

GOODS PRODUCED UNDER SUBSTANDARD LABOR CONDI-

TIONS CREATES A NAT1ONAL COB_3cIERC.IAL PROBLEm,

WKICH THE INDIVIDUAL STATES CANNOT SOLVE.

1. The Backgrowud.--The interstate labor prob-

lem, although increasing in mtenstty hi recent years,

is almost .as old as interstate competition. As early.

as 1838 wttnesses before a Pennsylvania investlgat-

Lug committee "expressed their fear that any re-

duction of the hours of labor, or the prohibition of

child labor, so long as it could apply only to Penn-

sylvama, must result disastrously to manufac-

turers in their competition with others not

similarly restricted."' A Massachusetts legisla-

tive investigation in ]845, _ and _ Pezmsylvania

"Factorff Legi,,lation in Pen_syl/vania: Its [Ii, sto_ T and

Adqninistration," by J. L. Barnard, Publicatmns, Umv. Pa.,

Serms m Pol. Econ. and Pub. Law, No. 19 (1907), p. 14.

United St,ntes Department of Labor, Women's Bureau

Bulletin No. 66-1, History of Eabor Legislation for Women

in Three S._ate8 (1999), p. 14 (t_tken from Massachusetts

legislative documents, House No. 50, 1845). The investig't-

tion was directed at _ 1)ropos_l for ,n ten-hour day for

women.
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manufacturers' resolution m 1848,'made the same
point. Again, in the 1870"sten-hour bills were de-
feated m Massachusetts; they were opposedon the
grotmd that "they would drive the best operatives
into some other state where they could work as
many hours as they pleased "' By 1890 the sixty-

hour week had become generally estabhshed in

Massachusetts, but a fifty-eight-hour week m the

textile industry was opposed because _ "Massa-

chusetts * * * was just recovering from the

disadvantages of having to compete with neighbor-

ing states that had labor standards lower than hers,

and the textile industry could not afford the set-

back of another reductmn of hours wluch would

not affect competitors; * * *" After tlle

fifty-eight-horn, law was passed: representahves of

industry urged thai it placed a "special hardslnp"

upon mmmfacture]_ m Massachusetts because of

"their competitors in other states," and that urn-

form re_flatlon on a nauonal basis was essen!ml?

In 1895 the Secretal T of the National Assoelataon

of Wool Manufactm'ers made a smular complaint

and reco_mnendation.'

In 1892 Congress ordered an investigahon of the

sweatshop system (27 Star. 399). The report of

BJohn R. Conmmns and Assocmtes: DoeumentaJ Tlli, tory
o/ American I,ndustrial Soeietg (1910): Vol. VIII: p. 20"2.

• Women:s Bureau Bulletin No 06-1. _tpra: note 2: p 18.
5_Vomen:s Bureau Bulletin No. 66: pp 29-30.
6 Id : p 27.
_Id, p 27.
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the committee described in vivid terms the degrad-
ing and delete.riouseffects of low labor standards
and concluded "that so long as interstate com-
merce in this regard is left free; the stamping out
of the sweating system in any particular State is
practically of no effect, except to impose peculiar
harctship upon the manufacturers of that State. ''8

Exercise of "the full jurisdiction of the _ederaI

Government over interstate commerce" was recom-

mended?

The report of the U. S. Industrial Commission in

1901 declared : 2o

Uniform, or at least similar, legislation

in the various States is especially desirable

in the case of laws restricting child labor,

because insofar as the employment of chil-

dren is _ real economy, it gives manufac-

turers in the States where it is permitted an

un.gair advantage over those in the States

having child-labor laws.

In 1907 tile evils caused by the labor of women and

children were deemed a sufficlently serious national

problem for Congress to authorize another investi-

8 House :Rept. No. 9309, 59_d Cong. 2d Sess., Report of
the Commil,tee on Manufacturers on the Sweating System
(1893), p. XXIV. ..

[d., at XXI.
_oI-I. Doc. 380, 57th Cong., 1st Sess., Report of the U. S.

Industrial Commission on Regulations and Conditions of
Capital and Labor (1901), Vol. XIX, p. 922.
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gabon; this resultcd in a mnctcen-vohune report

in 19J0 and 1911."

R.eeog_ntion of tile mal)ihty of the individual

sfafcs to cope with the problcn_ of clnld labor re-

sulted in tile passage of tile Child Labor Act of

Septembcr 1, 1916 (39 Slat. 675), which was latcr

declarcd invalid I)3- a closcly dlvldcd Court. Ham-

mer v. Dage.nhart, 247 U. S. 251. In the hcarmgs

and debates preceding the passage of that law, wit-

nesses and congressmen reiterated that evcry at-

tempt by a state legislature to protect chddren was

"met hy the cry from the manufacturers, 'State

legislation is unfair. You ask us to compete with

other States of d_fferent standards. This rater-

state competitmn will rum our business. If we

must advance, let us advance together.' "" The

Senate Committee Report hi favor of the 6quld

Labor Bill stated :"

So long as there is a single State whach for
selfish or other reasons fails to enact effec-

n34 Stag. 866; S. Doc. No. 645: 61st Cong., 2(I Sess,

Report oa Gonditioa of Women aJad Uhild Wage Earnvrs
it, the U_fited States.

z.-Hearing's before the House Committee on Labor_ 64th
Cong.: 1st Sess.: on H. R. $234: p. 270. See also H. Rept.
No. 46: 64th Cong, 1st Sess, p. 13, 53 Cong Ree. 1571, 1575,
2014: 20"29-2039_ 12208: Al)pendix , Pt. 14_ pp "206: '_212_239,
245; 257: Pt. 15: p. 1807. And see the memormls l)resented

by Massachusetts (45 Cong. Rec. 5245) and Ohio (53 Cong.
Ree. 1002_). The material on this point is collected in the
brief for the Government in [lammer v. Dagenhart; October

Tenn. 191T; No. 704. pp. 10-35.
a3S. Rept. No 358. 64th Cong. 1st Se_. p .Ol
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tiw, _, child-labor legislation, it is beyond the

power of every other State to protect effec-

tively its own producers and manufacturers

against what may be considered unfair com-

petition of the producers and manufacturers

of that State, or to protect its consumers

against unwittingly patromzing those who

exploit the childhood of the country.

The effect of low labor standards upon competi-

tion in interstate commerce was illustrated by the

diversion of business to states where manufacturers

were free to treat their employees the least favor-

ably. Production of shoes in Massachusetts de-

creased tremendously because of the advantages in

competition possessed by establishments in Maine,

New ttatnpshire, and midwestem states with lower

labor standards. 1_ A similar diversion of trade oc-

curred in the clothing industry from factories in

14With re,spect to tile migration of the shoe industry
_rom its estabhshed center m Massachusetts and also from

large cities in Wisconsin to areas of lower wages, see State

of Massachusetts, Governor's Com.-_]_t_ee on the Shoe Indus-

try_ Report by Gleasoa L. Archer, April 11, 1935; Prehm-

lnary Report of the Secretary of Labor, pursuant to

Senate Resolution 298, 74th Cong (1938), Migration of

Workers i Massachusetts House Doc. No. 2045, Preliminary

Report to the General Court of the Commissmn on Inter-

st,'_te Cooper_,tion, Uonce_ni_g the Migration of Inclustricd

Establishment.s from Massachusetts, under Chap. 10, Reso-

lutions of 1938; Robert M'dcolm Kelr, Manu/actweing

(1928); Natmnal Recovery Administration, I-Iearmgs on

Boot and Shoe Industry, Study on the Causes o/Migration

from the State of Massachusetts, January 22, 1935, pp.

297_ 316-326, 344_ 347, 348-352_ 418-449_ 452-453.
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New York City to small towns ill Pexmsylvania,

New Jersey, Comleetaeut, and the Somh where

labor standards were lower. 's And the diversion of

trade m the textde mdustr.v from the _North to lhe

South is of common knowledge.'"

2. 1930-1937.--The prolongcd economic depres-

sion of the 1930's produced a much more ms_stent

demand for federal legmlation fixing labor stand-

_s State of Commctieut Legislative Dec. No. 23. R,,port o[
the Departmm_t of Labor ot_ the Bustne-_s and Condilmns

o/ Wage Earners b* the State (1933); Untied States De-

partment of Labor: Women's Bureau. The Employmen_

o� 1Vetoer _ the Sewing Trade, el Con.neetlvul (1935): pp.

15-16: United States Department. of Imlmr. lhn'eau of

Labor Statmtaes: Labor in the Sho't Industry: 1933. Monthly

Labor Revmw. September 19331 p 499; Thomas L Stoke_.

Carpet Baggers o/ Indu, try: 19371 Umted States 1)epart-

merit of Labor_ Wage and Hour Dlvlsmn. llearings be[ore

Subcommittee o/ Appall Industry Gmmn,,ttee: pp 56-57,

62. 63; Supplement, to _[eetmg of AplmreI Industry Com-
mittee: 1939: Vol, II: pp. 10"2-104, llT. 133:134-138

t6 B. & O. S. Mitchell: The lndu_¢trml RevohO_on it, th_

_'outh (1930) ; B. & O. S. Mitchell, "The Pl_jh_ o/the Oof

to_* Mill Labor.:; m Amemean Labor Dymmnes: edited by

J. B. S. Hardman (19"28): Chap XVIII; S. Doe 1,96, 74|h

Gong : 1st Sess.: A Report m,, the Oonditiom and Problems

o/the Ootto_ Textile lndust:*y: made by the Cabinet Com-

mittee appointed by the P_emdent of the Umted States

(August 21: 1935): pp. 46--17; Massachusetts Hou_ Doc.

2045: s_tpra: note 14. pp. 11-18; Robert Malcolm Ketr_

Labor's Seamh/or More (19;38) : pp. 455,456; Umted Stales

House of RepmsentaOves: Subcommittee of tim Committee

on Dabor: 74th Qong.: 9nd Sess.: Hearmg_ on H R. 907"-2_
to Rehabilitate and StabiDze Labor Gm_ditions in the Te._.

tile Industry in the United State,. Carter. Goodrlel b and

othem, Migratiol_ and Econo,nie Opportumtg (1936)
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ards. The familiar and vicious spiral set in by

which prices were cut to obtain a market; to meet

the lower prices, labor costs were cut by reducing

wages and prolonging hours; the competitive ad-

vantage thus obtained vanished as other producers

did the same; and the whole process was repeated

once again. The resulting loss in purchasing

power of the workers led to widespread tmemploy-

merit, which in tm'n forced the worker to accept any

amount offered. In the lumber industry, for ex-

ample, the average wages for unskilled laborers in

Georgia &copped from $9.71 in 1928" to $3.76 per

week in 1932. TM By 1932 the average wage for the

laborers m Georgia was 9.4 cents per hour. 1_

The hearings before congressional committees

held in connection with the proposed thirty-hour-

week bills, j° the National Industrial Recovery Act

"(48 Star. 195), the Eilenbogen Bill for the regula-
\

tion of the textile industry, 21 the first Guffey Coal

•Act (49 Star. 991), and the Fair Labor Standards

Act itself, are replete with statements as to the un-

iTUnited States Department of Labor_ Bureau of Labor
Statistics, Bulletin No. 497, Wages and [Iours of Labor in
the Lumber Industry: 19_8_ p. 35.

18Id, Bulletin No. 586 (1932)_ p. 32.
_oIbm.

20I-L R. 14518, 72d Cong., 2d Sess. ; H. R. 4557, 73d Cong.,
1st Sess. ; H. R. 8492, 73d Cong., 2d Sess. ; ILl. R. 7198, 74th

Cong, 1st Sess.; see H. Repts.: No. 1999, 79_d Cong., 2d
$ess.; 1_o. _, 73d Cong., 1st Sess.; No. 889, 73d Cong.,
2d Sess.; No. 1550, 74th Cong., 1st Sess.

2_H. R. 9072, 11770, 12285, 74th Cong., 2d Sess. ; H. Rept.

1_o. 2590, 74th Cong., 2d Sess.; tI. R. 238, 75th Cong.,
1st Sess.
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fair competitive advmltage acertm_g to the em-
ployers _ith lower labor standards, the interstate
nature of the competitioa, the consequentlack of
capacity of the states to remedy the situahon, and
thc necessity for federal action.

In December1932the Lhirty-hom'-week bill was
first introduced m the '72ridCongress,2nd Scssmn,
and favorably reportcd.' Thc bill was reintro-
ducedin the 73rd Congr(ss, ]st Session,and hcar-
hl_ were held. The sta:ement of the represcnta-
hve of the clothing maLufacturers of Rochester,
New York, is t_)ical of the ninny remarks _ urging
the necessity of federal labor lcglslatmn. He
stated that: '_

Today the mmmfactm'ers with the longcst
horn's and lowest wagesset a standard wluch
the whole industry must taT to meet if _t is

to get its share of 1:he nation's business.

The estabhshment of a national minmmm

wage rate ,and standa_xl of hours is the only

effective method o:_ combating this tendency

in business today.

The thirty-hour-week b_ll passed the Senate on

April 6, 1933." The bill never came to a vote m

"--'S. 5267. H. R. 14082: 14105: 14518. H. Rept. No 1999,
72d Cong, .Od Sess.

See Note 45: in/ra: p. 34

"-_Hearings: House Committee on Labor, T3d Cong.. 1st
Sess.: on S. 158 and H. R t557: 7"hirty-hour Week Bill.
pp 825-8'26.

-_57T Cong Rec. 1350.
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the I-Iouse, althbugh favorably reported, 26 since the

bill whzch became the National Industrial Reeove_T

Act was given consideration instead. "°7

The hearings and debates on the National Indus-

trial Recove_y Act showed that it was intended to

reach the problem of interstate competition in con-

ditions of employment. Senator Wagner stated 22

that its pro-pose was "to eliminate destructive prac-

tices, unfair practices, competition in the reduction

of wages, and the lengthening of hours * * * "

Industrial leaders agreed. _6

The Na,tional Industrial Recovery Act required

that all codes contain provisions for minimum

wages and maxinmm hours. While that Act was in

effect, there was a substantial improvement in la-

bor condltionsJ ° After the Act was invahdated by

26H. Rel)_. No. 24, 73d Cong., 1st Se_s.
:7 77 Cong. Rec. 3611. See 82 Cong Rec. 1487
28Hearings before House Ways and Means Committee on

It. R. 5664_ 73d Cong, 1st Sess, p. 84.
29Henry I. Harriman, President of tlm United States

Chamber of Commerc% id., at 134_ Mr. Geddes, General Man-
ager of the Radm Manufacturers' Assocmtion, Hearings be-
fore Senate Finance Committee on S. 1712 and H. R. 5755,

73d Cong., 1.st Sess., p. 63.
2oHouse Doc. 158, 75th Cong., 1st Sess., A Report on the

Operation of the N_tio_a_ Recovery Ad/mi_istration, pp. 98,
108-110; National Recovery Administration, Research and

Planning Dlvismn_ Hours, Wages, a_l Employment u_ler
the Coctes (January 1935) ; id., Report an the Operation of
the Natioq_l lq_dustrial Recovery Act (February 1935),

pp. 33-40; Hearings on the Fair Labor Standards Act, note

40_ in/_a_ at 157.
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th_s Court m May 1935/ bills were introduced to
estabhshsome fovln of reguhmon for the coal and
textile mdustmesm order to prevent reeurrence of
the cycle of falling wagesand lengthening hours.

At tile hearings on the Ouffey Coal hill a repre-
sentanve of tile Umted Mine _Vol'kers lesnfied._-

w_th the eorroboratmn ot a spokesmanfor the cam
operators," that--

You eannot havo an eight-hour day m one
competing (hs|rie_, a ten-hour day m an-

other, and a six-hour day m another.
" ° " None of these bituminous dlstmet, s

demre to make an.g wage negotmnons at all

unless they are mrolved in what ),oil would

call a competitive ".rage relatmnshlp _ _ _

They want to know .lust what the wage wdl

be Ill Pennsylvania before they make a con-

tract in West Vwgmia: what _t will be m

Ohio, where they are selhng thmr coal ; what

s, ,_eheehler Poultry CCUT_ v United .__tates. "_'29_1". S 4%

For testimony as to the decline m standards after tins dem-
stun: _ Hearings on the Fmr Labor Standards Act. u_/m.
Note 40: pp. 159-160 (testimony of L,eon Henderson). 310-

316 (testmmny of Isador Lubm); ltou_ Repl No _590.
74th Cong.: od S_s.: To Rehabihlale aim .gtabih2e Labor
Condition.s in the Tezlde Indu.etr_ o/ the Unded Stales.

pp. 4--8; 8.9 Cong. Ree. 1478, 83 Cong Ree. 7316. 9173:
Bowden: Hours and Earmngs be�ore and a/ler the N R A .
Monthly Labor Review (January 1937). pp 13-36

*-"Hearing's before a sul×.omm,ltee of the ]louse Conllnlt-

tee on Ways mid Means: 7/th Cong.. 1_ Sess : on H R 8479.

Stabilization o/Bitumino_ Coal :lime lnduatr_l, pp 88-89
(lestnnony of Henry _Varrum).

t, ld,atp 171 (testmlon3 of ChallesO'Nmll)
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it will be in Illinois or Indiana, or in Ken-

tucky.

The effect of differences in wage rates upon the

flow of coal in interstate commerce is vividly

brought out by the findings of the trial court in

Carter v. Carter Coal Co., 298 U. S. 238. The

court folmd _' from the record in that case, which

contained an extensive analysis and description of

conditions in the coal industlT, that between the

years 1923 and 1929 shipments of coal from Penn-

sylvania, Ohio, Illhlois and Indiana decreased 52,-

800,000 tons, while shipments from West Virginia,

Kentucky, and Virginia increased 50,300,000 tons.

This was because--

The shift or diversion of shipments after

1923 from the northern to the southern

group was primarily due to a reduction of

f. o. b. mine prices in the South more

rapidly than in the North * * * The

rela[ively lower southern f. o. b. mine prices

after 1923 were due primarily to the greater

reductions in wage rates, which the southern

employers, operating on a non-union basis

substantially throughout this period, were

able to effect.

The court concluded" that "in the bituminous coal

industry cutting of wage rates is the predominant

8_See Oarter v. Garter Goal Go., October Term, 1935_ No.
636, Transcript of Ileeord, pp. 181-183, Findings of Ad-
kins, J.

_5Id., at p. "211.
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mad most effeetxve met, hod of gaming compcttttve

advantages."

Substanhally tile same compchtlve sltuahon for

the textile industry was described at the hcarhlgs

on the Ellcnbogen Bill introduced m both the 74th

and 75th Congresses.'" Governor Earle, of Pcml-

sylvanm, stated that "--

No single State or group of States can cope

with the problem of cutthroat compchhon

m any industry whose product is even par-

trolly m the stream of interstate conuncrce.

There was a vast amount of tcshmony to the same

effect. "_

After invalidation of the N. R. A. codes, Con-

gress requu'ed that the award of Govenmmnt con-

tracts be made to bidders who would comply with

prevailing minimtma lahor standards, m order to

prevent persons with the lowest standards of labor

from underbidding their competitors arid thus ob-

tabfing Govermnent conh'acts. '° The competitive

_See note "_'21__upl_c_ p. "_'26 Conslderatton of the text,lie
bill was halted when it was determined to pass a general

wage-and-hour bill (82 Cong. Rec. 1495).
_THearm_ before a subcommittee of the House Comtmt-

tee on Labor: 74th Cong.: 2d Sess.: on H. R 90T'2: to Rehabdi-
tote az_d Stabilize Labor Gonditions i_ th_ Textde Industry

of the United 8tates_ p. 539
See note 45_ in[r_ p. 34.
The purpose of the WMsh-HeMey Publie Contraets Act,,

49 Star. "_'2036,U. S. O: Title 41: Supp V: Sees 35--45_ to
eliminate competition m labor standalxls appears plainly

fi'om its legislative bistoD'. See 80 Cong. Ree. 100"2. 1009,
1010 1018_ Hearings before Hou_ Comtmttee on the Ju-
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advantage of suchperson_would extend, of course,
to private interstate salesas well as to sales to the
Government.

3. The Fair Labor Standards BilL--Finally, the

bill which became the Fair Labor Standards Act,

applying to interstate business generally, was in-

troduced. Although the hearings held during the

previous _ve years on related legislation might well

have beenl regarded as giving Congress sufficient

factual basis for a new act dealing with wages and

horn's, extensive hearings were again held, and

over twel've hundred pages of testimony were
4o )

taken. It seems sufficient to give a few excerpts

from this volumhlous mass of testimony.

The president of the manufacturing firm of

Johnson and Johnson testified that: ''

* * * In all the discussions which have

taken place regarding better wages and

shorter hours, I have heard but one good

dicmry, 74th Cong, 1st Sess, on S. 3055, pp. 16, 79-82, 116-
117_ 364, 378; Hearings before _t subcommittee of the House
Committee on the Judlcmry, 74th Cong, 2d Sess., on H R.

11554, pp. 153-156, 190, 211, 2"22-223, "266-270, 282-"283, 336,
360-361_ 44_-446, 529-530 Ekcerpts from the debates and
hearings on tbm Act are collected m the Appendix to the

petitioner's brief, pp. 20-60, in Perkins v. Luke, s Steel Uo ,
310 U. S 11%

4oSee Joint Hearings befora the Senate Committee on
]_ducatmn and Labor and the House Committee on Labor,
75th Cong., 1st Sess., on S. 2475 and H. R. 7200, bills to
Prov/de for _he Establi*hm_nt of Fair Labor, Standards in
Employ_nent i_,, and Affeetimg Inter'state Commerce.

_ Id., at p. 95 (testhnony of Robert Johnson).
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reason for paying low wages and working

long hours, and lhat is because some com-

petitor do_m the street _s domgso. _ * *

A former member of ihe New York Stale Mlm-

nmm Wage Board explained ': that stale mmmmm

wage orders had largel.v been restneled to service

industries and retail stores, m substantial part be-

eausc---

l_n administering State wage laws we have

had to reahze that a neighboring State holds

open arms to an employer who feels the

pressure of lngher standards at home.

• " ]t _s because of this eolnpelitmn

whmh extends beyond State bmmdarms that

Federal regulatmn of lahor standards in in-

terstate eonuneree is neeessar.v--not as a

substitute for State regulatwn, bul; as an

addition to it.

A member of the _Viseonsin Trades Practice

Comamsslon declared that '"

• * * We have ill several instances been

confronted with inal)fllty to nmmram State

standards of wages and hom_ and nnnimum

cost prices because of interstate eonmmree

competition, and we have no doubt that we

will be confronted with many more instances
as we meet the demands of numerous indus-

tries that have for months been knocking at

our doors for standaa'ds and as more of the

undemtandard operators become alert to

_: Id. at p 365 (tesumony of Elinore M Ilerr,ck).
"_ld. at p 413 (testimony of Fred 3[ Wyhe).

254245---40-------4
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and take advantage of the over-the-State-

line method of evading the State standards.

Dr. Isador Lubin, Commissioner of Labor Sta-

tistics, testified as to the effect of termination of

the N. R. A. codes in the textile industry; he sum-

marized his data as follows : 44

In other words, the firms that did not cut

their wages lost business, and the firms that

cut their wages 37 percent or more increased

the actual amount of business as measured

in man-hours of employment for their work-

ers by about 60 percent.

These statements are representative of a body

of testimony before Congress and available in of-

ficial publications which would reach prodigious

proportions even in summary; representative cita-

tions are ,,_et forth in the margin. 4_ It seems suffi-

44Id., pp. 312-313.
45See Hea crags before tile I-Iouse Committee on Labor, 78rd

Cong, 1st Sess., on S. 158 and H. R. 4557, The Thirty Hour
Week Bill, pp. 15, 25-26, 93, 115, 169, 172-173, 212--213, 491-
492, 496-497,499, 501-504, 519-513,533-534, 736-738,741, 812,
814-816, 8_-826, 838-839, 885-888, 961, 977-979; Hearings
before I-Ious_e Committee on Ways and Means, 73rd Cong.,
lst_Sess., on National Industrial Recover_/, pp. 9, 55-56, 80_

84, 88, 94, 122; Hearings before Senate Finance Committee
on S. 1712 and H. R. 5755, 73rd Cong, 1st Sess., pp. 6, 63 ;
Hearings belore a subcomnuttee of the House Committee on

Labor, 74th Cong., 2ud Sess., on H R. 9072, to Rehabilitate
and _tabilize Labor Uonditiows in the Textile I_dust_ T of the
Uq_ited States, pp. 15, 16, 22, 27, 52, 53, 60, 62, 89, 90, 92, 93,
188, 139_ 141_ 143, 146, 149, 150, 154_ 155_ 162, 219-225, 232-

236, 243, 248, 250, 293, 294, 310-311, 336, 536-539, 601_ 611-
612, 784-785; Joint Hearings before the Senate Commltte_
on Education and Labor and the House Connnittee on Labor,
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cient to note that Congn'essenacted the Fair Labor

Standards Act with full recoguition of the fact,

self-evident in ,'my event, that maintenance of ade-

quate labor standards in industries which COlnpcte

in hlterstate commerce could be accomphshed only

by federal action.

4. The Lumber Industry.--Thc :Fair Labor

Standards Act was enacted with a wew to eliminat-

ing from interstate channels goods of whatever na-

ture, when produced under substandard labor

conditions. The legislature did not intend to dif-

ferentiate between specific ia_dustries, nor does the

constltut, ional problem vary according to the type

of goods in question. But the hmlber industa T

is peculiarly illustrative of conditions to which the

_'air Labor Standards Act is directed. Especmlly

since the appellee is a lumber producer, it seems

appropriate to bring the situation in this mdust_T

to the Oom't's attentmn. '°

Lumber is produced m ever)" state but North

Dakota, and shipped m interstate commerce from

every state but three." Over fifty-seven percent

75th Cong., 1st Sess., on S. 2475 and H. R. 7200, th,_ Fair

Labor Standard_ Act of 1937: pp. 93-95: 111, 1.37: 134, 140,
160: 175. 183: 187: 193: 200: 945, 250, 309-316: 397-398. 402,
403-407. 413-414: 455; see also notes lO.2-16: .o9-31: 39. pp.
"33-_'25:"38-"39:31.

"tin a strict sense: since appellee can raise no const,ltu-

tional questions but his own: it could be argued that, he can
attack the Act only as it applies to the lumber industry.

See p. 115: note 19: in/ra.
" The material in this paragraph is taken from Umted

States Department of Agmculture: Forest Service. Lumber
Distrlbutwn and Con.ntmi_tlol_ /or 1936. compiled by R V
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of the lumber produced enters into interstate or

foreign commerce. The extent of the interstate

movemenL appears from the fact that the leading

western producing states, Washington and Ore-

gon, ship lumber to each of the forty-seven other

states; Alabama, in the southern producing area,

ships to thilCy-six other states, and Georgia to

twenty-eight. The interstate character of the com-

petition m the lumbcr markets is shown by the

number of producing states from which each state

obtains the lmnber it consumes. New York re-

ceives lumber from thirty-eight other states, Ohio

from thirty-six, Illinois from thirty-four. Even

the producing states receive substantial quantities

of lumber from without their borders, Georgia, for

example, receiving over seventeen percent of the

lumber it consumes from seventeen other states.

The appellee's own operations are shown by the

indictment to extend as far afield as New York,

Ohio, South Carolina, and _lorida (R. 11-14).

The advm_tage which accrues to the wage cutter

in this industry was brought to the attention of

Congress during the debates on the Fair Labor

Standards Act. A letter from an Alabama lumber

operator stated that (81 Cong. Rec. 7648) :

There is prevailing in the lmnber indus-

try in the South today a variance in wages
of common labor in sawmill_and the lumber

Reynolds and A. H. Pmrson (1938), Table 5, pp. 19-24,
whmh sets forth the amount of lumber shipped from each
state to each other st_e in 1936.
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industry of 10 cents per horn' to 271/._, cents

per hour and weekly hours of 40 to 60 per
week.

Tlus difference m wages and hours makes

a vet 3" tmfalr eompet_tmn between produc-

ers and has a tendency to lower wages and

increase hours per week [t makes hard

eompehtion for the mill that wants to

shorten hours attd pay good wages.

Studies of the Bureau ot' Labor Stalastms show

that m 1932 the average wage in Gcorgm saw-

mills was 13.4¢ per hour and the average earnings

per week $5.67 _ The average wage for lahorers

was even lower, being 9.4¢ per hour and $3 76 per

week, respectively, and many, of eom_e, received

less than the average '_ The average ammal wage

for all employees in the lmnber industry m Ceorgia

in 1937 was $388 91, lower than in any other state? °

The competitive significance of these low wages is

indicated by the fact that the average nnll price of

yellow pine in Georgm m J937 was considerably

below that of any other state?'

We submit that this bmef survey demonstrates

that eondttions in the lumber industry art preosely

those whmh the Fair Labor Standards Act was

4s Umted Sltates Deparhnent of Lalmr: Bureau of Labor
Statist, leS: Bulletin _No 586, p. 6.

,9 Id.: at, p. 3"-: 38.
soComputed from United States Bureau of th_ Census,

CeT_._t_ o[ .ll_u/aetu_ee: 1,937: Lumber aJ_d Timber Prod-

_tcts: Table 2 Tins fi_mre does not m(hcate what proportmn
of the 3"ear the employee worked m the industry

s_ Id : Tables
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designed to correct. The low wages and long hours

spread throughout the national market by use of

the chamlels of interstate commerce have resulted

in labor standards far below the minimum neces-

sary for subsistence.

5. The Leg,islative Findings.--The elaborate in-

vestigation conducted by Congress may well have

been unnecessary, for its results were a matter of

common knowledge. As was said in West Coast

Hotel Co. v. Parrish, 300 U. S. 379, 399, "It is un-

necessary to cite official statistics to establish what

is of com_non knowledge through the length and

breadth of the land." This Court has already

taken judicial notice, without the presentation of

any factual brief, of the familiar economic condi-

tions upon which the Fair Labor Standards Act

is based. See Thornhill v. Alabama, 310 U. S. 88;

'Apes Hosiery Co. v. Leader, October Term, 1939,

_o. 638; ]¥hitfield v. Ohio, 297 U. S. 431, 439. In

the Thor_zhill case the Court said (p. 103) :

It is recognized now that satisfactory

hours and wages and working conditions in

industry and a bargaining position which

ramies these possible have an importance

which is not less than the interests of those

in Lhe business or industry directly con-

cerned. The health of the present genera-

tion and of those as yet unborn may depend

on these matters, and the practices in a sin-

gle factory may have economic repercus-

sions upon a whole region and affect wide-
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spread systems of marketing. The merest
glance at state mid federal 'legislation on
the subject demonstrates the force of the

argument that labor relations are not mat-

ters of mere local or private concern. '* ' _

In Wh, itfield v. Ohw, su,pra, p. 439, the Court

noted with respect to an analogous problem that

"free labor, properly compensated, cmmot compete

successfully with the enforced and unpaid or

undm])aid convict labor."

Nevertheless, it was upon the fom_datmn of _ts

own investigations that Congress based the find-

rags of fact set forth m the committee report and

in Section 2 of the Fmr Labor Standards Act.

The House committee report, No. 2182, 75th

Cong., 3d Sess, p. 7, succinctly summamzes the

facts upon which the legislation rests:

Section 2 of the committee amendment

contains a statement of the effect which the

mMntenance of substmldard labor condi-

tions exerts on interstate commerce. Thin

findhlg is abundantly supported by the

testhnony at the joint hearings held on It. R.

7200 and S. 2475 during the filet session of

the Seventy-fifth Congn-ess. The hearings

hldicate (1) that the maintenance of sub-

stand,'u'd, labor conditions hi a particular

industry by a few employers necessarily

lowers the labor shmdards of the whole in-

dustry, and that this lowering of the stm_d-

ards is brought about by reason of the fact

that the chmmels of interstate commerce
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have beenopento goodsproduced under sub-
standard labor conditions; (2) that the
overwhe]ming majority of reputable em-

ployers consider competition in wages as an
lmfair and unconscionable method of com-

petition in commerce; (3) that the mainte-

nance of substandard labor conditions by

the few employers referred to results in a

downward spiral of wages in the industry

with consequent dissatisfaction among em-

ployees in the industry which in turn results

in labor disputes in the industry; and (4)

that the States are maable to remedy the

situation because goods which were pro-
duced under substandard labor conditions in

one State may, protected by the failure of

Congress to exercise its commerce power,

flow freely into another State which at-

tempts to maintain fair labor standards.

The judgment of its committee was accepted by

Congress, and the quoted conclusion was substan-

tially repeated in Section 2 of the Act, mfra, p. 119.

Indeed, the debates on the floor showed general

agreement among members of Congress, whether

supporting or opposing the legislation, as to the

competitive importance of labor standards? "_

52See 81 Cong. Rec. 7648-7649, 7667, 7668, 772'2, 7780, 7848,
7868; 82 Cong. Rec. 1390, 1395, 1397, 1402, 1406, 1467-1468,
1473, 1478-_[479, 1497-1498, 1510, 1601, 1671, 1679--1673, 1807;
83 Cong. Ree. 7284_ 7286, 7290, 7291, 7_98, 7299, 7312, 7316,

7317, 7324, 7418, 7435. Congressmnal debates may be re-
sorted to "in determimng * * * what were the evils
sought to be. remedied" (Federal Trade Co_rcmi._io_ v. Rala-
da_ Co., 283 U. S. 643, 650), and "as a means of ascertain-
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In the court below appellee objected to the con-

sideratlon of these findings. But lhey serve here

olfly to corroborate what would be known or pre-

sumed to the Court without them. U_ted Sla,tes

v. Carolene Products Co.. 304 U S. 144. 152-153.

The wealth of economic material and facts of

common knowledge makes _t mmecessary to rely on

the legislative findings. Nonetheless they arc en-

htled to and should be given the greatest weight.

Stafford v. Wallace, 258 U S 495. 52l: Chtcago

Board of Trade v. Ol.sen, 262 U. S 1.37? '

6. Thv Legal Lzmttatwns.--We have sketched

the economic incapacity of the states ro remedy

long hours and low wages in interstate industry.

Th,s incapacity rests m part upon _he commerce

clause itself.

mg the environmenf at the time of the enactment of a parti-
Cular law. that is: the hlsto_" of the permd when It was
adopted': (StaJ_dard Oil Co. v. United States: 221 U. S 1,
50). See: also: llumphreff's Executor v. United Stales. 295
U. S 60"2: 625: Untied ._lates v S_as_ Francisco. 310 U S
16: =2"2.

_ Appellee's eontemion below was that tile principle, that
great weight was to be given |he leglshulve fin(hng,% al)l)hed

only fO questions of due proee_ and not, to t,he questmn of
whether ':particular circumstances have a direct or mdwect,
effect Ul)On interstate commerce.:: But, _t was w_th _¢_pect
to-that precise point that the statement Ill the Stafford and
Ol._'en,ca_ was made that :

_:This court will certainly not substitute its jud_nent for

that of Congl_ss in such a matter unless the relatmn of the
subject, to interstate commerce and Its effect upon it are
clearly non-existent ':
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_ecaase of the commerce clause the states c£n-

not, in the absence of congressional authorlzatiofi,

prohibit the importation of goods produced under

conditions forbidden to home industries. Leisy v.

ttardm, 135 U. S. 100 ; Baldwin v. Seelig, 294 U. S.

511. It is unnecessary to labor the point that, since

the commerce clause is in terms simply an affirma-

tive grant of authority to Congress, it can only de-

prive the states of power over a subject if it places

the power thus stripped from the states in the

federal govermnent.

Even if a state could protect itself against the

introduc'_ion of goods produced under substandard

conditiorLs in other states, it could not thereby safe-

guard its industries against the loss of their mar-

kets in the forty-seven other states of the Union.

This national market is, of course, vital to the com-

merce and industry of each state, which have been

developed on a nation-wide scale as a result of the

prohibition which the commerce clause imposed

upon the power of each state to exclude the prod-

ucts of other states from their local markets.

It is, titan, plain enough that the interstate labor

problem cannot be solved by state action. Inter-

state competition, expanded for a century and a

half under the commerce clause, makes efforts by

•the states themselves to improve wages and hours

in industries with interstate markets wholly futile

as a matter both of economic fact and of constitu_

tional law. This has been seen to be the conclu-
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sion whether one proceeds from facts of common

knowledge, from the legislative findings, from _he

Congressional investigations, or from the economic

studies of labor conditions

B. TEE COM_[ERCE CLAUSE WAS DESIGNED TO GIVE COX-

ORELKS POWER TO RE,GUL:_TE COMMF.RCIAL MATTERS

OF NATIONAL CONCERN: WHICH ARE BEYOND THE

CO-MPETENCE OF THE INDIVIDUAL STATES

Only the national government, as we have shown,

can undertake to deal with the evil of substandard

wages or hours of employment in an industry which

produces for _a intemtatc market. The commerce

clause was deslglaed to empower Congress to deal

with just such problems.

1. The Federal Con, ventwn.'--Thc Constlhl-

tional Convenhon met chmfly because the Articles

of Confederation gave the federal government no

power to regulate conunerce.: The Vn-gmm delc-

_The content of this subsection is developed m Stern,

That,, Gommvrve. Which Coneet'ns_ More Sta.te._ Tha,_ One,
47 Harv. L. Rev. 1335.

'The states possessing seaports avaded them_lves of

their good fortune to mlpose dutms on mlports, a good part

of which consumers m other states had to pay. Several

efforts to give Congress power over commerce faded to

secure the unanmmus vote necessary under the Articles of
Confederation. Theatteml)ted Annapolis conventmn.which

met to consider the problem of ::commercial regulatmns',

led to the calling of the federal convention at Philadelphm.

See 1 Elliot: Debates on the Federal Gonstil_iou (2d ed.

1836): 92, 106-119; 1 Bancroft, History of the Formation of

the Oonsti_ttion of the UMted States (188"_'2)__050; Warren,

The Making o� the Constmttion (1,928):85
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gation had prepared a series of resolutions as a

basis for discussion/ The sixth of these resolutions,

proposed by Governor Randolph four days after

the Convention assembled, read in part as follows. 4

that the National Legislature ought to be

impowered to enjoy the Legislative Rights

vested in Congress by the Confederation &

moreover to legislate in all cases to which

the separate States are incompetent, or in

which the _armony of the United States

may be interrupted by the exercise of indi-

vidual Legislation; _ _

The broad standard thus proposed for the division

of power between state and nation was approved by

the Convention on May 31st by a vote of nine states

in favor, none against, one divided? The New

Jersey plan, proposed by Paterson shortly after-

wards, included in a short emmaeration of federal

powers the provision that Congress could "pass

Acts for the regulation of trade & commerce as well

with foreign nations as with each other"? The

New Jersey plan was rejected and the Virginia

plan reap proved, on June 19th, by a vote of seven

states to three, one being divided/

8Madison's Debate.s, as repol_ed in H. Doc. No. 398,
69th Cong., 1st Sess. (1927), entitled "Docu_nents Illustra-
t(iqJe o/ Formation of the U_ion of the Ameriea_ _tates'_
114.

4 Id._ at 117.
5 Id., at 129, 130.
e Id., at 205.

Id., at 23_:.
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On July 17th, when Randolph's resolution on the

division of powem again came up for debate, an

amendment which nnght have lmmed tile broad

standard proposed b.v Randolph. was _,defeated?

Instead, a morion I)y Bedford of Delaware to ex-

tend _ts scope was adol)ted , and the resolutmn as

amended approved b.v a vote of eight to two? The

resolutmn then read, ill reFillS considerably broader

than even the Randolph proposal, as follows: _°

VI. Resolved, That the natmnal legislature

ought to possess tile leg_slanve r_ghfs

vested m Congress b.v lhe cont'ederataon;

and moreover, to legislate m all cases for

the general interests of tile umon, and also

in those to winch the state_ are sel)arately

incompetent, or

m which tile harmony of the Umted States

may be interrupted b v the exercise of indi-

vidual legislation.

With the other resoluhons approved by the Con-

ventlon, this resolution was then sent to tile "'Come

of detail " _ " to " " " report the Con-

s It was proposed by Sherman of Connectmut: _ho alone

had opposed the resolutmn originally: and read (M. at _88) "
::to make laws binding on the people of the Umted States
m all eases which may concern t,he COIIIlnOIIinterests of the
Umon; bub not to interfere with the Government of the

indtvidual States m any nmtters of internal I)ohee which
respec_ the Govt. of such States only. and whereto the
general welfare of the U Slates is not concerned ::

9 ld. at 389-390.

_Old. at 389. 466 The ad(htmnal l)ower to legislate "'m

all cases for the general interests of the Umon'" teemed even
to Randolph to be "a fornndahle idea indeed "' /d at _S.q
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stitution. ''11 This committee made its.report on

August 6th, ten days later. As it was expected to

do, it had changed the indefinite language of Reso-

lution V[ into an enumeration of the powers of

Congress closely resembling Article I, Section 8

of the Coastitution as it was finally adoptedY The

commerce clause, which was passed unanhnously

and without debate read: "The Legislature of the

United States shall have the power * _ * To

regulate commerce with foreign nations, and among

the several States") 3

Significantly, no member of the Cor_vention at

any time challenged or discussed the change made

by the committee in the fol_ of the provision for

the division of powers between state and nation.

This is susceptible of only one reasonable expla-

nation-that the Convention believed that the

enumerat Lon conformed to the standard previously,

approved, and that the powers enumerated com-

prehended those matters as to which the states

were separately incompetent and in which national

legislation was essential."

a_Id., at 465.
12Id, at ,t75. In the discussion of the Sixth Resolution,

Mr. "Ghorum" (presumably Nathaniel Gorham, of Massa-

chusetts) had stated (p. 384): "We are now estabhshmg
general prir_ciples, to be extended hereafter into details
which will be precise & explicit."

13Id., at p 475.
_4In Ca_ter v. Carter Coal Cro_npany, 298 U. S. 238, 291-

292, the malomty opinion states that the change _rom the
general resolutmn to the specffic enumeratmn of powers
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The commerce clause was the only one of the

enumerated powers in which Congress was g_ven

any broad power to regulate trade or business,

the primary occassion for the new eonsnt, utmn.

The Convention must, therefore, have understood

that by flus clause it was granting to Congress all

ihe power over trade or business wh_cl_ the natmnal

government would need to proxade for s_tuahons

whmh the states separately would be unable to

meet.

It was the dear understanding of the stale eon-

vea_hons ealled to consider the rauficatmn of the

Constitutmn that the d_v_smn of power gave to the

nahonal govermnent control of all matters of na-

tmnal: as contrasted with ]ocal: concern. On th_s

point both the proponents and opponents of rah-

ficauon agreed. Hamilton, m the New York Con-

vention, urged '" that:

The powel_ of the new government are gen-
• Oo ''*eral. and calculated to embrace the a_c-

shows that the Convention had abandoned the principles
set forth m the resolution; it does not refer to the flu'eo
votes of the Convention adopting or approving the Ran-

dolph resolutmn: or to the absence of any adverse vote; or
to the expressed understanding of the delegates that the gen-
eral prmdples of tim l_esolution were to be "extended" into

list of details. Instead: the opinmn states that the Con-

vention Udeelined to confer upon Con=m'ess:" these powers
The history of the proceedm_ ill the Conventaon demon-
strates that flus incomplete narratmn leaves a wholly
incorrect impression.

_sElhot:s Debale.¢, lI. o65 Other deleg'a|es to the New
York Convenll.n expressed the _ame thought Chancellor
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gate interests of the Union, and the general

h_terest of each state, so far as it stands in

relation to the whole. The object of the

state governlnealts is to provide for their

internal interests, as unco]mected w,th the

United States, and as composed of minute

parts or dSstri_ts _ *

And in the Virginia Convention, Jalnes Monroe,

opposing ratification, drew the same contrast be-

tween matters of national and those of local con-

cern.l'

There is, of course, no thought that in 1787 the

framers and ratificrs of the Constitution had in

contemplation either the close-kmt economic struc-

ture which exists today, or the need for a system

of national control coextensive with that structure.

When they considered the need for regulating

"commerce with foreign nations and among the

several slates," they were thinking m terms of the

natmnal control of trade with the European coun-

tries and the removal of barriers obstructing the

movements of goods across state lines. '_ For in

1787 there was no need for national regulation of

Livingston declared : "The truth is, the states_ and the Umte&
States_ have distinct objects. They are both supreme. As
to natmnal objects, the latter is supreme; as to internal and
domestic objects, the fozmer?' Id., II, 385 Melancthon

Smith, opposing ratification, states: "The state go*e_'ncnents
are necessary for certain local purposes; the ge_eral gove_'n-

merit/o_" n_ztional purposee." Id., II, 339.
1QId , II] _ 214.
_ Hamilton and Madison, The Federalist, Nos. VII, IX,

XLII; Elliot's Debates, III, 260.
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the fi_ternal trade o1"btLshlessof the new country.
But the framem of the Gonstituhon did not use

language which would restrict the federal power to

the methods of regulation imnlediately necessary,

The), were acutely conscious that they were pre-

paring an instrmuent for the ages, not a document

adapted only for the exigencies of the thne. '_

We do not suggest that the men who met in Phil-

adelphia intended to give Congress, t_, additwn, to

the enumerated powers; authority "to legislate in

all cases for the general interests of the umon.'" or

"m those to which the states arc separately incom-

petent". On the contrary the cmuneratcd powers

themselves constitute a list of such "cases", de-

scribed in the general and flexible language found

throughout the Constitution. We urge only that

the powers enumerated should be construed in the

spirit hi whmh they were w_'itten, so that the goal

_s* * * we must b_ar in mm(l. thal we are not to confine

cur view to the present pemod, but to look forward to re-

mote futurity * * * Nodmlg therefore can be more

fallacious, than to infer the extent of any power proper to

be lodged in the national governmenI_ from an esumate of

its immediate necessities, There ought to be a Capacity {o

provide for fltture contingencies: as they may hal)pen ; and

as these ore dlimitable in their nature: so it is impossible

_fely to limit tim{, capaoit,)'.:: Hamilton, The Federalist,

No. XXX1-V: p. 147. See also Warren: The Making of the

Gon_titution: at. 82: in whmh Im quotes from Jam_ Wilson

and John Rutledge: membem of _he Conventmn.

Compare Marshall's statement that the Constitution was

"intended to endure for ages to come: and conseql,ently, to

be adapted to the varmus arise.s" of human affan_ ;" McCul-

loch v Maryland: 4 _qleat 316, 415.
2_1245---4_
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of those who framed the Constitution to accomplish

those broad aims might be achieved.

2. The Words of the Constitution.--The purpose

of the men who drew the Constitution thus seems

reasonably clear: The Congress was to control all

commercial matters of national concern, beyond

the competence of the individual states to regulate,

It has been suggested, 1_ however, that they aban-

doned or defeated that purpose because they gave

to the Congress only the power "to regulate Com-

merce _ _ _ among the several States". But

these under any usage are the broadest of terms.

And when the term is read against the etymolog_y

of 1787 the breadth of its connotations becomes

even cleaver/°

Often, of course, "commerce" was used in the

narrowes_ sense of buying, selling, and exchang-

ing. _1 But the tel_ also had a heavier load to

carry. "Business" and "industry" were just be-

ginning to acquire a secondary meaning quite dif-

ferent from the simplicity of their literal content, _

• _9Carter v. Carter Coal Co., 298 U. S. 238, 291-292; see

footnote 14, supra, p 46.

2oThe material in these paragraphs is demved, in the main,
from Walton H. Hamilton and Douglass Adair, The Power

t_ Govern.

_ The dictionary defimtions of this nature ai_e collected in

The Power to Govern, pp. 55-57, 206-207.

_Id., pp. 49-53. Even today, "habitual dflagenee" is a

prima_y definitmn of "industry", and the dictionary retains

"the quality or state of being busy" as the first definition of

"business", quahfied by tbe epithet "obsolete". Webster's

New I_te_r_atlonal Dic_'onary (1939 ed.)

•- .... 2.:;
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and the concepts now covered by those terms were

often hmluded within the scope of "conmmrce."

In 1790 all author undertook to write a lnstolb" of

"commerce" because there was no satisfactory ac-

cmmt of the "improvements m navigation, colom-

zatlon, manufactures, agriculture, and then" rein-

rive arts and branches."" Jaldeed, at the

Convention itself, Pluekney tel'erred to"Commer-

cial men" as an inclusive contrast to "Protessmnal

men" and "the landed mtm_st." " An eeonom_st's

pamphlet, read at J_rankhn's home to some of lhe

delegates to the Convennon: stated that the "'com-

merce of America, mclu(hng our exports, mq)orts.

S]llpplllg, manufaenu'es, and fisherms may hc

properly considered as fonnmg one interest. ''_

"Conuuerce," in short, was fl_quently used to

refer to the entire moneyed economy--to the proc-

esses by which men obtained money, whether by the

"-*Adam Anderson: An Historical and Chrmwlog_eal De-

duvt&s_ o/the Or_g_n o/Commeme (Dubhn. 1790). Vot 1:

p.v.

"-' June 25th ; Madl_n:s Debates: pp. -°71-272 At, another
time he seems to have spoken m a narrower sense of the

"promotion of agriculture, commerce: trades and manufac-

tmv-s'. Au_lst, 18th: ld., p. 564
Collected with other papers and pubhshed as A View

o/ the United States o/ America * * * between the

years 1787 az_d 1795 * * * the t_hele tending to e'xh_bil,

d_e progress a_ld present state of v_vil o:_d religmu.¢ liberty:

poptdatio_ agri_dtuxe: exports: im,portz, fisheries: nat'iga.

llon: shlp-building, marm/oet_rres: m_d general im,provem_
London. 1795. First pubhshed m Phtladelphm, 1794: p 7.

See The Power to Gooey'n. pp 169-170. 239
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production or manufacture of goods for sale, or by

the exchange of goods produced by others. Even

today we can hear echoes of the mghteenth century

speech. The phrases "commercial geography,"

"commercialize," and "commercial law" each

speaks with overtones which embrace the whole

industria[ and financial economy.

Congress was not, of course, given the power to

regulate ' ' commerce," but only "commerce among

the several States." The meanmg of "among"

has not changed since 1787. The dictionaries of

that time _ and of today" support Marshall's

familiar definition. "The word 'among'," he de-

clared "means intermingled with. A thing which i s

among others, is intermingled with them." 28 ,,In_

termingled with" is not an invariable synonym for

"among," but its use by Marshall shows that the

commerce clause carries with it the concept of in-

terrelatiouship rather than merely that of move-

ment across state liaes. :'

26San_Juel Johnson's Dictlo_a_j (6th ed. 1785); Pe,_j's

Royal Standard English Dictionary (4th Am. ed. 1796);
Alexander'_q Columbian Dictionary (1800); Webster's Die-
tiona_j (lst ed. 1806) ; Webster's Dictio,nary (1841 ed.).

a Webste_.'s piztio_ary (1931 ed.); Fu_k & WagnalPs
_tandcrd Dictionary (1928 ed.)."

,8 Gibbo_ v. Ogden 9 Wheat. 1, 194.
=oModern dictmnarms express the-same conception. The

Standard Dictionary (1928 ed.) gives as one of the meanings
of "among": "Affecting all or a number more than one, so
as to be commonly shared by."
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"Conuneree among thc several States," even if
tim st_mdardsare those of etymology alone, there-
fore carries a meaning far broader than that rccog-
razedby tile decision below. To the elghtecnth cen-

tury reader it carried no m_phcatmn that an

integrated economic process was to be trmlcatcd

and a pal_ olfly given to the control of Congrcss.

To rccaptm'e its ftfll meaning today it would be

necessary to abmldon the feheity of the succinct

phrase and to substitute a more labored expression,

such as "the interrelated business trm_sactions of

the severM states." ,o

The men who met in :Philadelphia in 1787 could

not anticipate the etymolo_, of the twentieth cen-

tre T. But they did realize that the Constitution

nmst apply fil a "remote futurity," brining "con-

tingencies " " " illimitable in thelrnature. ''_'

They therefore set out iz_ the premnble the great

purposes which thcy sought to attain, and which

they had diz'ected the Comnfittee on Detail to trans-

late into the enumerated powers. Thc draftsmen

of the Constitution were not given to hterary

flourishes for their own sake; and thc preamble

demonstrates that the Convention mlderstood that

the Constitution would serve and should be con-

strued to "promote the generM welfare" and not

soCompal_ Corwin, Conffress's Power to Prohibit Com-
merce_ a Orueial Oonstite_ional, Issue (1933), 18 Corn. L. Q.
577: 5172-.

s_Alexander Hamilton, _tpra. note 18. p 49.
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to perpeLuate a mnon of states powerless where
power is needed, s-"

3. Judicial Recognition.--The Court, however,

does not today face its constitutional questions

with only' the document and an eighteenth century

lexicon..Judicial decision, legislative practice, and

the sheer weight of history have added a gloss to the

words and a shape to the federatioa which perhaps

could not have been foretold in 1787.

Yet the broad powers over commerce granted to

Congress by the Constitutmn have been retained

substantmlly unimpaired. The dceismns of this

Court, from their very begummg, have recogmzed

that the commerce clause g_ves Congress power to

meet the economic problems of the natron, what-

ever they may be. In G_,bbons v. Ogden, 9 Wheat.

1, the first; and the most authoritative dee_smn un-

der the commerce clause, Chief Justice Marshall,

himself a member of the Vzrghna Ratifying Con-

ventmn, laid down the basic principles. In his

opmion he said: _

Comprchenstve as the word "among" is,

it may very properly be restricted to that

commerce whteh concerns more states than

one * * * The enumeration of the par-

ticular classes of commerce to winch the

power was to be extended * * * pre-

supposes something not enumerated; and

that something, if we regard the language or

82See Story, Comqnentaries on the Constitution (4th ed.
1878)_ sec. 459 et se_., for recognitmn of the importance
of the Preamble as u guide to construing the Constitutmn.

a89 Wheat. at 194-195.
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the subject of the sentence,must be the ex-
clusively intenlal commerceof a state. The
genres and character of tile whole govern-
merit seemto be, that Its action is to be ap-
plied to all file external eoncerlts of the
nation, a,'nd 1o those _n.ternal concerns which

affect the states generally; but. not to fl_ose

which are completely within a parheular

state, winch do not affect other slates, and

with which it is not necessary to mierfere,

for the pro'pose of execmmg some o1' the

general power.-, of the government [Itahes

supphed ]

During tile years which have intervened since

t.hat; basic pronouncement, tile Court has again and

again reaffirmed, m quotahon and paraphrase, tile

doctrine that the commerce power extends 1o "that

eomnlerce which eoneerlls nlOl'e stales than OllO,'"

and "to those internal concerns winch affect the

states generally". The quoted passage from Gib-

bo'ns v. Ogden was repeated or restated in Mayor ,st

New York v. Mil.n, 11 Pet 102. 146, m 1837; m

The Daniel Ball, J0 _\rall..5.57, 564, in 1870; in

Ktddv. Pearsou, 128 U. S. 1, 17, in 1888; m Cham-

pion v. Ames, 188 U S. 321,346, m 1903; in The

Em,ployers" Liability Ca,ses, 207 U. S 463, 493, 507,

in 1908; and in the Minnesota Rate Gases, 230 U. S.

352, 398, fit 1913.

Although "differences have amsen in" the apph-

cation of these principles "to the complicated af-

fairs" of the nahon, they have "never [been]

doubted, and tmlversally approved" (Em,ployers'
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Liability Cases, supra, Mr. Justice Moody dissent-

ing, at 5077' In one of the first of the leading

cases of the modern era, the Court, speaking

through the present Chief Justice, reaffirmed its

adherence to the fmldamental doctrine (Minnesota

Rate Case.s, 230 U. S. 352, 398) :

The words "among the several States"

distinguish between the commerce which
concerns more States than one and that

commerce which is confined within one

State and does not affect other States.

The Court in several cases has departed from the

broad interpretation which the framers intended,

but the reasoning of those cases stands substan-

tially repudiated/_ Apart from these cases, the

s, We cannot forbe,_r calling to tho attention of tlm Com_
this dissenting opinion, which so wedl explains the vision of
the framers and the constitutional philosophy which is

epitomized m the commerce clause. See 207 U. S., at 519-
522.

85Compar_ United States v. E. C. Knight Co., 156
U. S. 1, with Standard Oil Co. v. United States, 221 U. S. 1,

68, and National Labor Relations Board v. Jones & Laughlin
Steel Gorp , "lO1 U S. 1, 39; Hopkins v. 7]nited States, 171
U. S. 578, and Anderson v. United States, 171 U S. 604,
with Stafford. v. Wallace, 258 U. S. 495, "md Tagg Bros. &
Moorhead v. United States, 280 U. S. 420; Adair v. United

States, P_08U. S. 161, with Texas & New Orleans R. Go. v.
Brotherhood of Railway Glerks_ 281 U. S. 548, Virginia_
Ry. Go. v. Sy,,'tem Federatio_ No. _0, 300 U. S. 515, National
Labor Relati(ms Boaxd v. Jones & Lceugldi_ Steel Corp,

supra, and Texas Electric Rail/way Go. v. Eastus, 308 U. S.
637; ttanvmer v. Dagenhart, 247 U. S. 251, with National
Labor Relations Board v_ Jones & Laughlin Steer Gorp.,

_upra, and M'al/oro_ v. Smith_ 307 U. S. 38 ; Garter v. Garter
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Court from tile beginning has given effect to the

living principle that Congress may re_llate "the

commerce winch concerns more States tha_t one."

This Court has recobmized that "commerce

among tile States is not a techmcal legal concep-

tmn, but a practical one. drawn from the course of

business.:' Swzft and Company v Umted States,

196 U. S. 375, 398: cf. Na_aonai Labor Relatwns

Board v. Jones & Laughlin, Steel Corp., 301 U. S.

1, 41. In Stafford v. ]Vallace, 258 U. S. 495, 519,

and Chicago Board of Trade v OIsen,, 262 U. S. l.

35, the Court adverted to "the great changes and

development m tim business of this vast country",

and declhmd to defeat the underlying purpose of

the commerce clause to protect and control the

stream of interstate commerce "by a nice _l(l

technical inquiry into the non-interstate character

of some of its necessaL_ incidents and facllitms

when considered Mone and without reference to

their a_ociation w_th the movement of wluch they

were m_ essentiM but subolxhnate part." The

Swift case, this Court declared in Chicago Board

of Trade v. Olsm6 s_pra, "merely fitted t,he com-

merce clause to the real and prachcal essence of

modern business growth".*"

Uoa/ Uo.: "298 U. S. 238, with ,Vatiotml Labor Rdagions
Board v. Jonas (fi L(zughl_n Steel Corp.. supra, and Santa

Oruz F_lil, Pazking Uo v. Natimml Labor Ralalion, Board,
303 U. S 453.

A word on the qmte (hfferent I)roblems of the Canadmn

and Austrahan federatmns may be approprmte
In Canada, Dommmn act._ of 1935 rehudatmg wages and

hom_ warn ]mid _dtm vtres m Att, y-Gen for Cat,aria v.
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The growth of the field in which the commerce

power may be exercised is a direct and inevitable

consequence of the integration of the national eco-'

nomic structure. In the eighteenth and early nine-

teenth centuries the business of a manufacturer

was usually a local enterprise and of little national

concern; today it plainly is not. The commerce

clause itself has erased state lines for purposes of

commerce, and has been largely responsible for the

expansion of commerce into national rather than

local markets. As the markets of the manufac-

turers expanded beyond state lines, the technical

processes of production acquired a broader com-

mercial significance. The apprentice to a IWew

'Atty.-Gen. f,_r Ontario, [1937]_ A. C. 326. The British
North Amerm.t Act_ 1867, confers upon the provinces _%x-
clusive" power over certain subjects_ including "Property
and Civil Rights," and upon the Domimon, notwlthstand-
Lug, "exclusive" authority o_,er other subjects, including
"The regulatmn of Trade and Commerce2 _ §§ 91, 92. It
was thus necessary to classify the enactments within one
"exclusive" c_tegory or tlm other. See Tluddart Parker,
Ltd. v. The _ommo_uealth [1931], 44 C. L. R. 492, 526-527;
W. Ivor Jennlngs_ Uo_stitutional Interpretati_n_The Ex-
p_rie_e of Canada_ 51 I-Iarv. L. Rev. 1. No comparable
issue arises under our Constitution.

In Austraha the _age-and-hour problem has not been
treated under the commerc_ clause (subhead 1 of Section 51)
of the Commonwealth of Australi'_ Constitution Act, 1900,
but under subhead 35, prowdmg for concxliatmn and arbi-
tratmn of mdustrial disputes. The cases thus haw no bear-
mg here. See_ e. .q, Australian Boot T_'o_e Federation v.

W]/ySrow d_ Oo, 11¢-L. R. 811_ 318, 345--346; Waterside
Workers Federation v. Gomm. Steam,ship O¢one_s Assoc,

28 C. L. R. _09; Metal Trades Employe_'£ Assoc. v. A_a_ga-
mated Engiff_eerlng U_io_, 36 C A. R. 534.
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York cordwainer hi 1800 would have only a disin-

terested curiosity m the wages paid the Baltunore

apprentice. Today the worker m a Massaclmsctts

shoe factoLv t_lows that h,s earmngs reflect the

wage scales ill New York, Georgm, Maine, and

hhssouri. If the result is that the field of possible

congressional regulation under the commerce chmsc

is enlarged, the cause is not a change in what the

Constitution means, but a rcco_fition of the vast

expansion in the number and m]portance of those

intrastate trmlsactions which are now economically

inseparable from interstate commerce---of the um-

fication along national lines of our economm

system.

In the sections of tlus brief which follow we

shall deal with the specific sechons of the Act whmh

are here challenged; each will be seen to bc well

within the commerce powers of Congress as

granted by the Constihmon and as construed by

this Court.

O. 8E(YPIOX 15 (A) (1) IS A VALID EXERCISE OF THE

CO__I_ERCE POW'_a_S OV COXOaESS

The :Fair Labor Standards Act was enacted m

order to meet th6 serions problems, which we have

outlined above (supra, pp. 20-43), arising from the

use of the chammls of bKerstate commerce by

goods produced under substandard labor condi-

tions. The Act attacks these evils in two ways.

It prohibits the interstate transportahon of goods

produced trader such eondihons, and it forbids tile

employment in interstate commerce or Ill the t)ro-
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duction of goods for interstate eommerc6 of em-
ployees working below the minimum standards
established[. Theseprovisions, although separable
in operation, are interrelated in purpose. Each
will have _heeffect of lesseningthe extent of the
evil in the state of origin, and each will protect
other states which produce goods in competition
with the state of origin from harm to their own
labor standards as a competitive consequenceof
the more oppressive conditions.

We shall discuss first Section 15 (a) (1), which
forbids the interstate shipment of goodsproduced
under substandard labor conditions? It declares

that "it shall beunlawful for any person--

to Lransport, offer for transportation, ship,
deliver, or sell in commerce,or to ship, de-
liver, or sell with knowledge that shipment
or delivery or sale thereof in commerce is
intended, any goods in the production of
which any employeewas employed in viola-
tion of section 6 or section 7 * _ _2

1Counts13 to 19of the indictmentarebaseduponthis
provision. Counts17 to 19chargeshipmentin interstate
commerce by defendant of goods which he produced in
violation of the statutory standards. Counts 13 to 16
charge shipment by defendant m interstate commerce of
goods which were produced by another, with the knowledge
of the defendant, in violation o_ the Act.

z "Commerce" is defined in Section 3 (b) as "trade, com-
merce, transportation, transmission_ or communication

among the several States or from any State to any plac_
outside thereoL"

Section 16 (a) provides penalties for violation of Sec-
tion 15.
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1. Prohibition of Intarstate Shipment is a Reg_u

la¢,wn of Gommerce.--The sales, shipments, _md

deliveries prohibited by Section 15 (a) (1) are in

themselves interstate commerce. A prohibition of

interstate slupmealt except in comphanee w_th pre-

scribed condations is on its face a regulation of m-

temtate commerce. Thas Court has often so ruled.

Mulford v. S.m_th, 307 U. S. 38; Cu.rrbt v. Wallace,

306 U. S. :1, 11-12; Electric Bond d" Slutre Co. v

Secu.rities and Exchan,ge Gommissiou, 303 U. S.

419, 442; Champion, v Ame% 188 U. S. 321; Umted

States v. Delaware d: Hudson, Co., 213 U. S. 366,

415; Kenluch'y Whip & Colla.r Co. v. Illinois Cen-

tral R. Co., 299 U. S. 334, 347.

S2nce Section 15 (a) (1) regulates interstate

colmneree, it would seem obvious that it falls with-

in the commerce powers granted to Congress by

Section 8 of Article I of the Constitutaon. Vm-i-

ous arguments have been advmmed, however, h_

support of the proposition that the commerce

clause sholfld not be construed to mean what it so

plainly says. We shall discuss each of these points

in turn.

2. Harmless Gommodit_es.--It can no longer be

.contended that the power of Conga'ess to restrict

or condition interstate conunerce is limited to ar-

ticles ill themselves harmful or deleterions. The

Constitution, of course, contains no such limita-

tion ; it rests rather upon certain language in//a_n-

met v. Dagenhart. But so narrow a reading of the
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commerce clause has since been abandoned.
Brooks v. United States, 267 U. S. 432; Electriv

Bond & Shar_ Co. v. Securities and Exchange

Commission, 303 U. S. 419; Mulford v. Smith, 307

U. S. 38; Kentucky Whip & Collar Co. v. Illinois

Central R. Co., 299 U. S. 334. The Kentucky Whip

& Collar case, which upheld the validity of the

Ashurst-Sumners Act as to prison-made goods

generally is conclusive, it is manifest that the

detrimental effects upon interstate commerce o_

prison labor are of the same kind as those of adult

labor paid wages below the subsistence level. If

Congress may take steps to close the channels of

interstate commerce to the one, it can take similar

action with respect to the other.

3. The purpose of the prohibition agatnst _,nter-

state sh_pments.--The suggestion has been ad-

vanced that Congress may not exercise its com-

merce power, even over interstate commerce itself_

for ends, however praiseworthy, which do not con-

cern commerce, narrowly defined to mean merely

transactions of exchange or transportation.

Since the l_air Labor Standards Act was in-

tended to regulate interstate competition, to avoid

the spread of harmful conditions by reason of use

of the channels of interstate commerc% and to pre-

vent labor disputes (see supra, pp. 39-40), we think

it clear that the purpose of Congress in enacting

the legislation was commercial in the strictest

sense.
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Even, however, if the Act were concerned simply

with hmnmutarian ends it could not for that reason

be held outside tile scope ,_f tile emnnerated powers

This Court has repeatedly proehmned that lhe

power of Congress to regulate commerce "'is com-

plete m itself, may be exermsed to its utmost ex-

tent, and aekmowledges no hmRatmns, other than

are prescribed in the eonstmlimn." 6'_bbom_ v.

Ogden,, 9 _Vheat. 1, 196: Ke_t_cky 1Vl_p &. Col-

lar v. llh_w_s CeMr(d R. Co., 299 U S. 334: 345;

United States v. Carole_e Prodttcts Co, 304 U. S.

144, 147; 6'wrrla_ v. IValla_e, 306 U. S. l. 13-14.

The paradoxical nature of the suggestion that a

constitution adopted "m Order to * * * pro-

mote the general Welfare" nnght be vmlated be-

cause it achieved that very result needs no ex-

tended comment.

Such a construetmn of the commerce clause was

repudiated in the fil_t ease arising under _t.

United States v. The B.riga_db_e lVdlmm, 28 Fed.

Gas. No. 16700. (1808). Mr. Oustme Story, m h,s

Com, mmztaries alsoexpressly rejected the vlew that

the clause pelnnitted only advancement of the in-

terestsof commerce.*

• JudgB Davis, a member of the .Massachusetts conventmn,

declared (p. 5"21) that, the power over commerce was not

limited to its ad_-ancen:ent but included the power to abmdg_

it"in favour of the great principles of humamty and jus-

tice.:' The case is discussed in Warren: The &lprwnv Court

in Uaited States lIistory, Vol. I: pp. 341-350.

Comll_vntaries o_t the Cot_stit_dion: Sees. 1079-1089. In

Sectmn 1089 Story said : ":Now. the motive of the grang of
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This Court in repeated instances has sustained

the ex_rcise of the federal power over interstate

commerce to accomplish objectives the promotion

of which is not expressly conferred on Congress

by the Constitution and which were appropriate

objects of state legislation. Thus, the commerce

power may be used with the objective of suppress-

ing lotteri,_. Champion v. Ames, 188 U. S. 321.

Or the purpose may be to promote health, Hipo-

life Egg Co. v. United States, 220 U. S. 45 ; to pro-

mote morality, ttoke v. United States, 227 U. S.

308; or to prevent theft of property or persons,

Brooks v. United States, 267 U. S. 432; Gooch v.

United States, 297 U. S. 124. In each of these cases

the statute,_ were sustained because, irrespective of

their various objectives, it was interstate commerce

that was regulated.

"The authority of the Federal Government over

interstate commerce does not differ in extent or_

character from that retained by the states o_ver in-

trastate commerce." United States v: Rock'Royal _

Cooperative, Inc., 307 U. S. 533, 569. Cf. Gibbons

v. Ogden, 9 Wheat. 1, 197, 227. Congress possesses,

therefore, the same unlimited authority as do the

the 'power is not even alluded to in the Constitution. It is

not even stated that Congress shall have power to promote

and encourage domestic na_'igatlon and trade. A power to
regulate commerce is not necessarily a power to advanc6'

its.interests. It may in given cases suspend its operations
and restrict its advancements.and scope. * * * The 'mo-

¢ive to the exercise of a power can never foZm a constitu-
tional.objdction to the exercise o_ the'power."
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states w_thin theil, field to exercise "the polite
power, for the benefit of the public, within the field

of interstate conmmrce." Brooks v. United States,

su.pra, at 436-437; Ken_cky Whip & Colla.r Co.

v. Illbwis Ce.ntral R. Co., s_lpra; Umted States v.

Carolene Products Co., sl,pra; Cu.rrn_ v. Wallace,

s_l.pra.

4. Sectwn 15 (a,) (1) does not regulate prodz_c-

tion,.--The contenhon tha_ Section 15 (a) (1),

which in terms prohflJns only mterstatc shipments

and sales, regulates productmn rather than com-

merce, plainly cannot he supported. A smuhu"

argument was made m Mtdford v. Smith, 307 U. S.

38, where it was contended that the regulation of

the amount of tobacco marketed in commerce was

m fact a regulation of the productmn of tobacco

because of an alleged intent to comrol, and a d_rect

effect upon, the amomit of tobacco which cotfld be

produced. The Mulford case is squarely m point

here.

There the Court declared (307 U. S : at 47-48) :

The statute does not purport to control

production " * * Any rule, such _Ls

that embodied h_ the Act, which is intended

to foster, protect mid conserve that com-

merce, or to prevm_t the flow of com,merce

from _vorking harn_ t_ the people of tl_e _a_

tioTb is within the competence of Congress.
Within these limits the exercise of the

power, the grant being unlimited in its

terms, may lawfully extend to the absolute
254245---40------6
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prohibition of such commerce, and a fortior i

to limitation of the amount of a given com-

modity which may be transported in such

commerce. The motive of Congress in ex-

erting the power is irrelevant to the validity

of the legislation. [Italics added.]

Plainly the effect of a ban upon the interstate

shipment of goods produced :lmder substandard

labor conditions has no greater effect upon intra-

state production than did the prohibition involved

in the Mulford case, and the power of Congress

cannot reach to the one and fall short of the other.

The substance of the opposing argmnent is that

any regulation of conm_erce which has a necessary

effect upon matters outside the sphere of federal

control is invalid. If the test of constitutionality

were the existence of such collateral effects many

unquestionably valid laws would fall. Distribu-

tion or marketing, transportation, and production

are so hlterrelated that regulation of any one of

them may, and often inevitably will, affect the

others?

5As illustrative of the proposition that collateral effects
do not determine constitutionality, it is sufficmnt to mention,
in addition to the provisions of the Agricultural Adjust-
ment Act sustained in Mulford v. Smith, the protective tar-
iff, which directly affects the amount of domestic goods
manufactured; tlm Lcttery Act, which directly discourages
lotteries; the Federal Kidnaping Act_ which discourages

kidnaping; and the Connally Hot Oil Act, which, through
its restriction upon the shipment of oil in interstate com-
merce, inevitably affects the amount produced.

Compare the unquestioned validity of sumptuary taxes
which are designed to discourage the activity taxed. See
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Ill Ins dissenting opinion m Hammer v. Da,gen-

hart, 247 U. S. 251, 277, Mr. Jushce I-Iohnes pointed

out that many cases demonstrate that. federal

statutes arc not rendered invalid because of their

"deterrent" or "re_flatory" cffect upon mattcrs

not subject to congressional power--that "if an act

is within the powers specifically conferred upon

Congress. " " " it _s not made any less con-

st_tutlonat because of the mdn'ect cffeeis that it

may have, however obvious ]t nmy be that ,t will

have those effects, _ " ""'

5. Ha, m,mer v. Dagenhart.--Appellee r e I _ e s

largely on the authority of Ham, mer v. Dagenhart,

247 U. S. 251, which held mmonshtuhonal a stat-

ute (39 Star. 6"75) prolnbitmg the interstate trans-

portation of child-made goods. That statmc

might be dmtinguished from the present Act on the

ground that Congress has here made specffic find-

hlgs, based upon facts of conunon knowledge, as

to'the existence of a relahonshlp between the stat-

partmularly Veazie Ba_lk v. Fenao: 8 Wall 533, 548, Mc-
Oray v. Y1_ited States_ 195 U S. 27, 60; SonzinsX:y v. Un_ed
States: 300 U. S. 506. Gf. Magnano v. ltaznilton, 292
U. S. 40.

The nmjority of the Court (and a fortlori the minority)
recognized in Rail/road Retirev_an_ Board v. Alton R. Go.
295 U. S. 330, 371, in treating an argument similar to that
made by appellee here, that:

::The collateral fact that mmh a law nmy produce con-
tentment among employees,--an object which as a separate
and independenl_ matter is wholly beyond the power of
Congress.--would not, of course: render the leglslaimn
unconstitutional.::
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utory prohibition and interstate commerce. Cf.
Hill v. Wallace, 259 U. S. 44, and Chicago Board of

Trade v. Olsen, 262 U. S. 1. And the economic in-

tegration of the nation m the past two decades has

made even less tenable the basic postulate of self-

sufficient states which underlay that decision.

Apart, however, from the force to be given to these

considerations, we recognize that the statute de-

clared unconstitutional in Hammer v. Dagenhart

is identical with the child-labor provisions in the

present Act. And the prohibition against trans-

porting goods produced by adults working under

substandard labor conditions which is involved in

this case cannot be distinguished in theory from

the ban upon shipping goods produced by children.

The Child Labor Act in terms applied only to

the tran,_portation of goods across state lines; it

thus regulated interstate commerce itself, and

nothing else. But the majority of the Court

viewed the Act as a mere regulation of labor in the

states. ]?our Justices of this Court thought at the

time that the statute was a regulation of interstate

commerce within the meaning of the Constitution.

,We believe .that they were correct, and that their

_iews have been given effect by the Court in sub-

sequent decisions. Brooks v. United States, 267

U. S. 432; Kentucky Whip & Collar Co. v. Illinois

.Central R. Co., 299 U. S. 334; Mulford v. Smith,

307 U. S. 38 ; cf. National Labor Relations Board v.
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Jones & Laughhn Steel Corp., 301 U. S. 1. Ill

particular, the decision in Hammer v. Dage_ha.rt

is squal_ly h_eonsistent with MMford v. S_zth,

_t.pra, whiehl upheld a prohibition of intca'state

commerce having just as great an effect upon pro-

ductlon as the Ohild Labor Act.

The effect of the decismn m Ha._mer v. Dage_t-

hart was to estabhsh a hmltatlon upon the com-

merce power which _s contained nowhere m the

Constitution, mad which is contrary to the scope

of that grant of power as defined m cases rmming

from Gibbons v. Ogden, 9 Wheat. 1, to the most

recent decisions. Kentucky IVhl.p d't Collar Co. v.

Illhtots Genlral R. Co.. _tpra; Mulford v. S_nilh,

supra. Since the states are precluded by the com-

merce clause itself from forbidding interstate ship-

ments of goods produced under substandard labor

conditions, the decismn created a no man's land in

which neither state nor nation could function. The

establishment of such a hiahis in govenamental

power is plabfly contrm 3- both to the letter and

sph'it of the (_onstitution. Stol3, , Com, me_l, ar_,es,

Scc. 1082; hit'. Justice Om'dozo, dissenting m Car-

ter v. Garter Goal Go., 298 U. S. 238, 326 ; Smtsh_e

A'_tthravtte Goal Go. v. Adkil_s, October Term, 1939,

No. 804.

It is submitted that the Court has abandoned the

principles which controlled the decision m Hammer

v. Dage_zhart, ,and that the case should be expressly

overrtded.
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D." 8ECTIO_ 15 (h) (2) IS A VALID EXERCISE OF THE

COMMERCE POWER OF CONGRESS

Counts 1 to 11 of the indictment charge a viola-

tion of Section 15 (a) (2) of the Act. That sec-

tion makes it unlawful for any person "to violate

any of the provisions of section 6 or sechon 7".

Section 6 required the payment of not less than

twenty-five cents per hour and Section 7 the pay-

ment of not less than time and one-half for time in

excess of forty-four hours per week _ to each em-

ployee "who is engaged in commerce or in the pro-

duction of goods for eommeree'V

These provisions regulate the amom_t of wages

paid and i;he hours worked by employees engaged

in interstate_commerce or in producing goods for

that commerce.

1These became 30 cents and 42 hours after October 24,

1939, but the changes are nnmaterial here.

2 Commerce is defined as interstate commerce. Sec. 3 (b) ;

see footnote 9, suyl'a, p. 60. Section 3 (j) defines "pro-

duced" as meaning:
"* * * produced, manufactured, mined, handled, or

in any other manner worked on m any State; and for the
purposes of this Act an employee shall be deemed to have

been engaged in the production of goods if such employee
was elnployed in producing, manufacturing, mining, han-

dling, transporting, or in any other manner working on such
goods, or m any process or occupation necessary to the
production thereof, m any State."

The Wage and Hour Diwslon has stated in its Interpre-
tative Bulletin No. 5 that "employees are engaged in the
produc_mn of goods 'for commerce' where tho employer
intends or hopes or has reason to believe that the goods or
any unsegregated part of them will move m interstate com-

merce." (Paragraph 2.)
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The eustomal T analysis suggests that the ques-

non of tim power of Congress to regulate these

trm_chons _s to be answered according as the wages

and hours of employees producing the goods for in-

terstate commerce have a "direct" or only an "mdt-

reet" effect upon that commerce. Standing alone,

these terms do not carry nmch aid to the resolution

of the issue. But tim prevmus decisions of lhls

Court have g_ven the terms a premsion which _s

more titan ample for the needs of this case. Meas-

ured by the standards found in those demmons, it

seems plain enough that the existence of subsland-

ard labor conditions ill the production of goods

for lntemtate commerce has a direct and substan-

tim effect upon that commerce. This eonelumon

is dictated by any of several applicable analyses.

1. The Sectwn is an Approprml, e Means by

whi_h-to Keep the IuterstaCe Chan,nels Free of

Goods Produced i_nder Substandard Conditions.-

The object of the Fair Labor Standards Act is to

prevent the use of the chamaels of mtel_tate com-

merce by goods produced under substandard labor

conditions. This is accomplished by the direct pro-

hibition found in Section 15 (a) (1). If Congress

has power to attain such an end (see pp 59-69,

supra), it also has tile power to choose any means

which it deems appropriate to its accomphshmenI.

MoGMloch v. M_ryland, 4 "Wheat. 316, 421. The

prohibition against substandard labor conditions
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in the production of goodsfor interstate commerce

clearly is a reasonable and appropriate method of

keeping goods produced under such conditions out

of interstate commerce. Section 15 (a) (2) may

thus be supported on the same ground as Section

15 (a) (1), since it is a provision reasonably de-

signed to effectuate the prohibition against inter-

state shipments contained in the latter section.

The maxim that Congress may choose the means

by which its powers are to be exercised has fre-.

quently found expression in statutes apphcable to

transactions not in .themselves within any of the

gr_mted powers. Such regulations have been sus-

tained for the reason that they were "essential in

the legislative judgment to accomplish a purpose

within the admitted power of the Government."

Purity Extract and Tonic Company v. Lynch, 226

U. S. 192, 201-202; R_ppert v. Caffey, 251 U. S.

264; Everard's Breweries v. Day, 265 U. S. 545,

560; Otis v. Parker, 187 U. S. 606, 609; Westfa_l

v. Urn, ted States, 274 U. S. 256, 259; St. John v.

New York, 201 U. S. 633.

This doctrine has frequently been applied to

statutes enacted under the commerce clause. _ A

8 The congeries of regulatory and supervisory powers exer-
cised in the admmistratmn of the Revenue Acts afford more

&stant analogms. And prohlbltmn of the sale and manu-
facture of liquor which is not intoxicating has been sus-
tained where power to prohibit the sale of intoxicating
]iquor existed, because the legislative body felt that control
of nonintoxicating liquor was essential to the effectiveness
of the primary prohlbltmn. R_ppert v. Gaf/ey, P_51U. S.
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familiar illustration is the regulation of intrastate
transactions which are so commingled with rater-
state transactions that all must be rcgullated If the
latter are to be effcctlvely controlled Shreveport

Case, 234 U. S. 342; IVtsco_tsl_ R R. Com,_tsswn

v. Chicago B. & Q. R. Co., 257 U. S. 563; C_lrr_

v. Wallace, 306 U. S. 1; M,dford v. S_th, 307

U. S. 38.

Closely in point are other statutes in which a

prohiblhon of interstate slnpments has been sup-

plemented by the _egulation of transactions occur-

ring before transportation began. The Meat

Luspechon Act forbids the shipment in interstate

commerce of meat not inspected and passed by

the Department of Agricultm'e (34 Star. 1260,

U. S. C., Tit. 21, Sec. 78). But thai Act also re-

quires that establishments slanghte_h_g and proc-

essing meat to be used in interstate or foreign com-

merce permit federal inspection and appropriate

disposition of all animals before slaughter.' These

steps take place during the "productmn" of meat

as food. Their utility and value as methods of

keeping m_wholesome meat out of interstate com-

merce are obvious, and their constitutionality has

not been seriously questioned m thirty-fore" years.

264". Everard:s Bre_eri_ v. Day: 265 U. 8. 545, 560; Pu_'ily
E_tract aJ_d "ro_aivGam'pa_ty v. Lyr_h, supra.

• All animals showing symptoms of disease in the inspec-
tion are to be set. apart; killed separately_ and given a pos_
mm-teu_ examination: and all carca_es found to be unfi_ for
_tse as food are to be destroyed forthwith (U S C. Title .21:

Secs. 71: 7"2)
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Cf. Unit,H States v. Lewis, 235 U. S. 282; Pitts-

burgh Melting Co. v. Totten, 248 U. S. 1; Houston

v. St. Louis Independent Packing Co., 249 U. S.

479.

The Secretary of Agriculture is also authorized

to prevent the interstate transportation of cattle

affected with a communicable disease (23 Star. 3t,

32 Stat. '191, 33 Star. 1264, U. S. C., Title 21, Sec.

111 et seq.). By regulation he has required that

cattle m infected areas be inspected and dipped in

curative solutions. His power to require such dip-

ping has been sustained not only as to cattle rang-

ing across state lines, Thornton v. U_uted States,

271 U. S. 414, but also as to domestic cattle in dis:

eased areas which might infect cattle moving in

interstate commerce. Carter v. United States, 38

F. (2d) ?.27 (C. C. A. 5th), certiorari denied, 281

U. S. 753.

The same principle has been given effect with

respect to transactions occurring after the inter-'

state journey has been completed. The Food and

Drugs Act (34 Star. 768, U. S. C., Title 21, Sec. 2)

prohibits interstate commerce in misbranded foods.

It has been held that th_s statute applies to the

labeling of articles on the retailers' shelves after

interstate transportation has ceased, so as to pre-

clude a state from enforcing inconsistent labeling

regulations as to such goods. McDermott v. W*s-

consin, 228 U. S. 115. The Court recognized the

power of Congress to "determine for itself the

character of the means necessary to make its put-
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pose effectual in preventmg the shipment m inter-

state conunerce of articles of a harmful character"

(tbid. at 135).

These illustrations demonstrate the power of

Congress to supplement reg_llahons of mtepstate

trmtsportation by ancillary measures applying be-

fore or after the interstate journey It has the

same power with respect to goods produced under

substandard labor conditions for interstate com-

merce. The transportation of such goods is m it-

self made mflawful by Section 15 (a) (]) And

Congress is not required to withhold its hand until

the employer has started the goods on their inter-

state journey. Cf. ,\rat_o_al Labor Relatwns

Boa, rd v. Jones _ La_ghh_, St, eel Corp., 30t U. S.

1, 41-42. Direct prohibition of such eondmons in

tile produetmn of goods for interstate commerce

mamfestly tends to effectuate and Implement the

policy of keeping goods manufactured under those

conditions out of commerce. It was w_thm tile

power of Congress to adopt this means of aehmv-

ing its legitimate object.

2. The Section Prevents U.nfa,_r Con_,l)et,tio_ _t,

or Affecting I'nterstate Commerce.--Even if Sec-

tion 15 (a) (2) be regarded as entirely hldepend-

ent of Section 15 (a) (I) and as a separate

regulation of tile wages and hours obtaining in the

production of goods for interstate commerce, it

would be valid as a regulation directly affecting

h_terstate commerce. This conclusion must be
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reached whether the section be viewed as a means

of controlling competition in interstate commerce
or as preventing labor disputes from interrupting
that commerce. We shall discuss the former ap-
proach in this subsection.

In Section 2 of the Act Congress fomld, inter

alia:

* * that the existence, in industries en-

gaged in commerce or in the production of

goods for commerce, of labor conditions det-

rimental to the maintenance of the mini-

mum standard of living necessary for

health, efficiency,-and general well-being

of workers (1) causes commerce and the
channels and instrumentalities of commerce

to be used to spread and perpetuate such

labor conditions among the workers of the

several States; _ _ _ (3) constitutes

an unfair method of competition in com-

merce; * _ _ (5) interferes with the

orderly and fmr marketing of goods in com-

merce.

The substance of these findings is that the employ-

ers who pay the lowest wages obtain an unfair

advantage which diverts interstate trade to them

at the expense of their competitors. That this

finding cleaEy portrays conditions which would in

themselves be subject to judicial notice has been

amply demonstrated (s_pra,, pp. 20-41).

Since the Fair Labor Standards Act imposes

minimum labor standards only upon employers

who sell or ship in interstate commerce, or who
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produce goods for that commerce, it _s restricted in

_t.s scope to pemons engaged m intm,'state compefx-

tion. Thus, the issue presented is whether Con-

gress has power to regulate practmes whmh arc a

means of eompetitmn m interstate commerec.

That question can no longer be regarded as an

open one. The Sherman Act, the Clayton Act., and

_he Federal Tl:ade Conmussmn Act was each en-

acted in exercise of such a power. The cases aris-

ing under these famlhar statutes outlaw various

types of commercial practices affeeth_g interstate

competition Thcir primary pm3)ose Is t,) elmu-

nate praetmes deemed inmueal to the pubhe wel-

fare which give persons using them an adwmtagc

over then" competitors, and divert interstate trade

from those whose standards better comport, w_th

bhe public interest.

The detel__nination of what practices are against

public policy is obviously a legislative matter. It

is for Congress to decide whether low labor stand-

ards are as harmftfl as penny candy lotterms _ or

price discrimination? But, so far as the scope of

the commerce power is concerned, the nature of the

i)raetiee is not material, as long as it does in fact

divert the course of interstate trade from one

competitor to another.

1 Federal Trade Gommission v. ]i'eppel eft Bro : "291 U. S.

303.

"" e Van Gan_p & gone v. Ameriva_ 6Van fro., 278 U. S. 245;

Americam Oan 0o. v. Ladoga Gann/ng Co. 44 F. (2d) 763

(C. C. A. 7th). certmram demed, 28'2 U. S. 899.
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This power to prevent particular methods of in-

terstate competition has been sustained without

legard for the interstate or intrastate situs of the

transachon itself. The cases under the antitrust

laws and the Federal Trade Commission Act gen-

erally assume, with little or no discussion, that the

statutes apply as long as interstate competition is

affected. This Court is fully familiar with the

many cases applying the Shermaa Act to intrastate

transactions. _ The Federal Trade Commission Act

has also frequently been apphed to intrastate prac-

tices affecting interstate competition. 8

In the application of Section 7 of the Clayton

Act, which forbids the acquisition by one corpora-

tion engaged ill commerce of stock in another so

engaged where interstate competition will be les-

sened, it has never been thought material whether

7 See e. g, Northem_ Sec_azitie8 Co. v. United States, 193,
U. S 197; Swift and Co. v. United States_ 196 U. S. 375;
United States v. Patten, 226 U. S. 525; Duplex Printinq

Co. v. Deering, 254 U. S 443 ; United Mine Wor_ers v. Coro-
nado Coal, Co, 259 U. S. 344; Local 167 v. United States,

fi91 U. S. !.)93; Apew Hosiery Go. v. Leader, No 638, October
Term, 1939.

8 See Federal Trade Com/_ission v. Eastman Koda_ Com.

pany, 7 F. (2d) 994 (C. C. _-. 2d), affirmed on another

ground, 274 U. S. 619; Chambe# of Commerce of Minne-
apolis v. Federal Trade Con_missian, 13 F. (2d) 673 (C. C.
A. 8th); National Harness Mfrs'. Assn. v. Federal Tradd
Commiss_gn_ 268 Fed. 705 (C. C. A. 6th) ; Temple Anthracite
Coal Con_,pany v. Fectera_ Trade Commis,_ion, 51 F. (2d)

656 (C. C. A. 3d) ; see Federal Trade Conumission v. Rala-
dan_ Co._ 283 U. S. 643, 647.

Ttm question whether the Federal Trade Commission Act
should be construed to apply to intrastate sales has been pre-
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the acquimhon of stock was interstate or intrastate

so long as intersh_te competit,on in the commodi-

ties produced by the corporahons was suppressed.'

In Amertca, u Can Co. v. Ladoga. Canmng Co, 44

iF. (2d) 763 (C. C. A. 7ill). ccrnoram denied. 282

U. S. 899, it was held to be sufficmnt to cstabhsh a

violahon of Section 2 of' the Clayton Act (38 Stal.

730, 15 U. S C., Sec..]3). that a pmce dlsermmm-

tlon i_l connection with mlrasta[c _alcs lessened

competition m interstate COlllmcrce between two

purchasing companies. Compare Van Camp d:

Sons v. American Can Co., 278 U. S. 245.

These illustrations are sufficient to demonstrate

the power of Congress to prevent the dlvcrsmn of

intemtate trade to compehtors engaged m practices

deemed harmful to the public interest. A car-

responding power mttst exist for those acts pro-

scribed by the :Fair Labor Standards Act which

seated to this Court by petmon for a wmt of certmran

(Federal Trade Commi,_o'mlr v Bunte Brae: No 85. tins

Term. 110 F. ('2(t) 41 .) (C. C. A. 700). The questmn raised

in that case is sorely one of statutory constructmn and tl_e

court below did not suggest, the. ab_nce of consututmnal

power to control intrastate sales or methods which Injtlre
interstate commerce.

o Federal, Trade OommisMon v. We, lel'n Meat Company.,

212 U. S. 554; Inter_alional Shoe Gom,lma_y v. Federal Trad_
Oon_Maeion: 280 U. S. -°91; .'lrrow-Haa't as_d Hegeman Elec-
_ic Gompany v. Fede_l Trade Com_MeMon: 291 U. S 557;
Aluminm_ Go. o[ Am. v. Federal, Trad_ GommSs.eiom "9-84:
Fed. 401 ((3. G. A 3d): cemorari denied: "-'261U. S 616;
TemJple Anghracile Ooal ffompany v Federal Trade Com-
mJ,_sion. 51 F ('_2d) 656 (C C A 3(I) See .Vorthe_,n Se-
c_tritie,_ 0o v UMted Stale,_. 193 U S 197
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Congress now deems to be detrimental to the wel-

fare of the nation. The low wages of some com-

petitors divert interstate trade to just as great an

extent as do the practices forbidden by the Federal

Trade Commission Act. The ]_air Labor Stand-

ards Act. which is limited in its operation to em-

ployees wbo are engaged in interstate commerce

or in the production of goods for such commerce,

thus affords merely another illustration of the

settled power of Congress to insure fair standards

among interstate competitors.

3. The Question is Settled by the Labor Board

Cases.--]'erhaps the shortest answer to the attack

upon Section 15 (a) (2) is that it relates to em-

ployer-employee relationships which have already

been estabhshed by the Labor Board cases as within

the federal commerce power, l°

Santa ,Cruz Packing Co. v. National Labor Rela-

tions Board. 303 U. S. 453, is most closely m point;

it involved a vegetable packing company, which ob-

tained raw materials within the state, processed

them, and shipped thirty-seven percent of the fin-

ished product into interstate commerce. I_ldeed,

_oNatio_zal Labor Relatio_z Board v. Jones _ Zaughlin
Steel Gorp., 301 U. S. 1, 38-40; National Labor Relations

Board v. Fruehau] Trailer Go., 801 U. S. 49; NationoY

Labor Rehztions Board v. Friedman-Harry Marks Clothing

Go., 301 U. S. 58; Santa Cruz Packing Co. v. National Labor

Relations Board, 303 U. S. 453, 463 et serf.; Gonsolidated

Edison Go. v. National Labor Relations Board, 305 U. S.

197; National Labor Relations Boa_l v. Fainblatt, 306 U. S.

601, 604; and see Apex [tosiery 0o. v. Leader, October Term_
1939, No. 638.



S1

tile lunlber industry itself has repeatedly been held

to be subJect to tile Nanonal Labor Relatmns Act "

Thus, there can be no qttesnon that tile relations

between appellee and Ins employees, who produee

goods for inierstate commerce.': are subject to tile

federal eommeree power as exer(qsed in the Na-

honal Labor Rehltmns Act

That statute in terms apphes to pm_ons engaged

in unfair labor praetiees "affecting" interstate

commerce. The Pair Labor Standards Act, as the

bill passed the House, followed the same pattern

and apphed to employm_ "engaged m commerce

in an industry affecting commerce": the ,C'3ecretary

n ('arli.de Lumber ('o. v Vational Labor Relalion; Boa_vl.

94 F (:2d) 138 (C C A 9th). cm'uorarl demed. ,30-t U S
575: Carlble Lbr Co v ,Valm_ud Labor Relatwn, Board.

99 F. (2d) 53::_ (C. (" A 9th). eerim,'arl demed. 306 U. S.
C46. :Vallonal Labor Relatlona Bomvl v Cmqi.,le Lbr Co.
108 F. ('2d) 188..Yalional Labor RelaIion._ Board _ Bde.s
(]olemall Lbr Co., 94 l'" (_d) 197..08 F ('_.2{I)16. 98 F (:2d)
18; Nalional Labor Relalions Board v Com_or Lbr d" Land
6'o.. 10"2F. (:_d) 998 (C. C A 7th)..Valimud Labor Rela-
tion._ Boa_'d v Crossell Lbr t'o. 10"2 F t_d) 100a (C C

A. Sill) ; .Valional Labor Relalim_._ Board v Jleadow Valley
Lbr. 6'0. 101 F ('-'2d) 1014 (C C A 9th) : :ValionM Labor
Relalions Bom'd v. Red Rirer Lbr. 6"0. 109 F. (2d) 157, 110
F. (_d) 810 (C. C. A. 9d 0 . :tl el..1/ Wood ll'or_'ing Co v
:Yalional Labor Rela*don.s Board. 101 F. (_d) 938 (C C A
9th); of. Bradley Lbr. Co v :Valional Labor Relation.e
Board: 84 F. (2d) 97 (C. C A 5th): certioral'l demed, _99
U. 8.559.

_Un(ler certain circumstances the Labor Relalions Act,

has even been applied to employees nmther en_ged m rater-
state commerce llor in tile prodlletlon of /inylhlllff I0 be.

shipped I11commerce Con,_ohdaled Edi._on ('o x National
Labor Relal_on_ Board 305 U S lq7

254748_40----7
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of Labor was to determine after hearing which in-

dustries affected commerce. (H. Rept. 2182, 75th

Cong., 3d Sess.). The Conference Committee,

after the Santa Cruz decision, adopted a simpler

formula. _ The delegation to the Secretary of

Labor was eliminated, and the Act was expressly

made applicable to employees engaged in the pro-

duction of goods for commerce. The Fair Labor

Standards Act in its general application thus is

intended to, and by its terms does, apply only to

some of the employees who prior to its enactment

had been held subject to the protection of the Na-

tional Labor Relations Act.

4. The Section Prevents Labor Disputes Obstruc-

tive of Interstate Commerce.--The Labor Board

cases, indeed, are controlling here on the basis of

their precise reasoning.

Section 15 (a) (2) serves, equally with the Na-

tional Labor Relations Act, to prevent or minimize

labor disputes which directly obstruct interstate

commerce. In Section 2 of the Act Congress found:

_ _ that the existence, in industries

engaged in commerce or in the production of

goods for commerce, of labor conditions

detrmlental to the maintenance of the mini-

mum standard of living necessary for

health, efficiency, and general well-being of

workers _ _ _ leads to labor disputes

_3tt. Rept. No. 2738; 75th Cong, 3d Ses% p. 98. The leg-
islative history does not give exphcit indication that the
_anta 5_ntz decision was the reasou for the change.



83

burdening and obstructing commerce and
the free flow of goodsm commerce; _ * *

This findhlg, too, states a fact of common knowl-

edge. Even w_thout official stanstles we assume

that the Court wolfld take judlcml nonce of the fact

that long hours and low wages, as nmeh as the

denial of the employees' right to bargain collec-

tively, are a nmjor cause of labor d_sputes and

stnkea. Indeed, the demand for colleem'e bar-

gaming on the part of employees generally amses

as a result of unsatisfactory terms and conditions

of employment.

Available data demonstrate that wages and

hours, even to a greater extent than the right to

bargain eolleetlvel.v, have been a fundamental

cause of labor strife. I_eports of the Bm'cau of

Labor Stahstics reveal that over a long period of

years fifty percent of strikes have been caused b.v

wages and hours alone and over sixty percent bv

wages ,_d ham's combined with the queshon of

union reco_fition."

The courts have frequently had before them

casts indicating that divergent labor standards m

competitive industries bring on industrial strife

_4See the Table in Appendix B: larva: pp 151-154 The
fi_tres pre.sented by the Government. m the Lalbor Board
cases also showed that, wages and hours were the cause of
more labor dlspute, s tllall or_mization and collecnve bar-
g'aining. See Associaled Press v :Vatwnal Labor Relation._

Board: 301 U. S. 103: October Term. 1936. No 365: bmef for
National Labor Relatmns Board. p 144
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obstructive of commerce. In a number of familiar
cases deahng with the violent and disastrous
strokes in the coal industry from 1898 until rela-
tively recent times, the strokes were caused pri-
marily by the attempt of labor in the orgamzed
fields to prevent nonunion areas with lower wage
scales from destroying their wage standards
through the processesof competition.1_ The same
situation was found to have resulted in a violent
dispute in the men's clothing industry. Alco-

Zander Co. v. Amalgamated Clothing Workers, 35

F. (2d) ;'.03 (E. D. Pa.). The cause of the corn

troversy in Dl_plex Printing Press Co. v. Deering,

254 U. S. 443, was the retentmn by the Duplex

Company of lower labor standards than its inter-

state compehtors. See 254 U. S., at 480. TM

The power of Congress to legislate for the pur-

pose of preventing strikes obstructive of interstate

_ llitchn, an Cool & Co]ce Co. v. Mitchell, "945 U. S. "229, "243 ;
U,Mted Mil_z Work, e_,,_ v Coronado Coal Co., 259 U. S. 344,

403-404; In.te_mational Organization, v. Red Jacket C C. _

(7. Co., 18 F. (2d) 839 (C. C. A. 4th)_ certmlam demed_ .275

U. S. 536; Pitt_bu'l'gh Term_nal Coal Co,lp. v. United Mvne

lVo,r_:er,% 2'2 F. (2d) 559 (W. D. Pa ). See, 'flso. Natmnal
],qbor Rclatlo is Bo wd Division of Economic Research. The

Effect of labor l?elatw_s _J_ the Bituminous Coal I_dustry

Upo_. l_ter,state Cowmerce, Bulletin No. 2. June 30_ 1938.

'_ Of fore printing-press mamffacturers m the Crated

States_ three recogmzed the defendant umon and had granted

their employees an e_ght-hour day and certain namunum

wages. The Duplex Company had not Two of the three
unmn mamlfacturers notffied the union tlmt they would be

obhged to terminate their agreements unless Duplex entered

into a sumlar arrangement with equally high standards.

The refusal of Duplex to do so brought on the stroke and

boycott involved in that case.
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eommeree ts. of eotn'se, thoroughly estal_hshed by

1he Labor Board eases Unsansfactovy wages and

hem's are the most prohfie eam, e of labor d_spules

Congress has exerc,sed _t_ power to ln'olntnt one

llllpOl_lall[ cause of labor thsputes wlmlt olw-tl'tlct

(ommeree---lhe refllSa] o[' employers Io re_ c,gmze

and deal with the freely chosen repve_ematives of

then" employees. For precisely tl_e same reason.

Congress may seek to correct substandard labnr

COil(IlllOllS as a ille}lllS O_ preventing and avmdmg

lhe other major cause of labor disputes winch in-

terfere w_ih commerce.

5 The Uase.s Rehed UpoJ_ bg Appellee.--Ap-

pellee rehes on Schechler Poullry Corp v U_ded

Stales, 295 U. S. 495. and Carter v Carh, r Coal

Compo,ny, 298 U. S 238. Nenher Is controlhng

here

The Scheehter ease is plainly distmgu,shable.

The labor conditions there subjected to regulation

were those of emplo.vees m local pouhry houses m

New go,.k Oity which proeessed and then sold

poultry to retailers m that city. The regulahon

thus applied to local actlv,ties after the poultry

had come to rest at the end of the interstate Jour-

ney. Cf. Na4ional Labor Rela,t.ions Board v. Jones

& Laaghlbt Steel Corp., 301 U. S. 1, 40. The Fan'

Labor Stmldards Act does not reach such persons.

but applies only to employees engaged in commerce

or in the produehon of goods for commerce.

In the Carter Coal ease, a ,nadorny of lhc Court

held that Congress lacked power to reg'uhne hours
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and wages and to require collective bargaming in
the bituminous coal industry. The premise upon
which the opinion rested was that conditions of
labor were incidents of production, and that the
power of Congressdid not extend to the produc-
tion of goods,regardless of how "substantial" was
the effect on interstate commerce. That ruling is

wholly inconsistent w_th the subsequent decisions

of the Court holding that the commerce power ex-

tends to all intrastate transactions which directly

or substantially affect interstate commerce, even

though they occur during the course of production

of goods in a mine or factory. Natto_al Labor

Relations Bowrd v. Jones & Laughlin Steel Corp.,

301 U. S. 1; Natwnal Labor Relatwns Board v.

Fruehauf Trader Co., 301 U. S. 49 ; Nationol Labor

Relatwns Bo(_rd v. Friedman-Harry Marks Cloth-

lug Co., 301 U. S. 58; Santa Cruz Fruit Packing

Co. v. Natw_al Labor R'elatw_ts Board, 303 U. S.

453; Natio._lal Labor Relations Board v. Fatnblatt,

306 U. S. 601; National Labor Relations Board v.

Bradford Dye_ng Co., No. 588, October Term, 1939,

decided May 20, 1940.

In three cases, the lower courts have held that

the power of Congress extends to requiring collcc-

tire bargaining by producers of coal whose coal is

sold in interstate commerce. Clover Fork Coal Co.

v. Natw_al Labor Rel_ltwns Board, 97 F. (2d) 331

(C. C. A. 6th) ;Natwnal Labor Relatw_s Board v.

Crowe Coal Company, 104 F. (2d) 633 (C. C. A.

8th), certioram denied, 308 U. S. 584; National
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Labor Relations Board v. Good Goal Co., 110 F.

(2d) 501 (C. A. A. 6th), certiorari demcd May 6,

1940: No. 884. Certloram was sought and demed

in two of the cases. These decismns arc, of course,

squarel.v inconsmtent with the Carter case. Al-

though the majority of the Court has no_ expressly

so stated, disscntblg Justices have frequently de-

clared "that the deelsmns m the Labor Board cases

are inconsistent with the Carter case, and the Clr-

cmt Courl; of Appe;ds for the Ninth Cn'cmt has

held that case overruled. Edwards v. Umted

States, 91 l ,_. (2d) 767 ; Sa.nta Cruz Frtut Pazkzng

Co. v. National Relal.ions Board, 91 F. (2d) 790 (C.

C. A. 9th), affirmed, 303 U. S. 4-53. Although we

arc confident flint the case is no longer authorita-

tive, it is still being pressed before lower courts,

and, as the instant case demonstrates, is occasion-

ally given considerable weight. Under these cir-

cumstances, the Carter case should be expressly

overruled.

Defendants ,also have cited Kidd v. Pearson,, 128

U. S. 1; tteisler v. Thomas Colliery Go., 260 U. S.

245; United States v. E. C. Knight Go., 156 U. S. 1 ;

and the Coronado eases. '_ The Kidd case upheld a

state statute prohibithlg the nl_umfaeture of hltoxi-

Ir Labor Board 0'as_: 301 U. S. 1: 76; 8a_a Cruz Fruit
Parking Co. v. National Labor Relah'on_ Board,: 303 U. S.
453, 469--4?0; Consolidated Edison Co. v. National Labor
RelaLions Board: 305 U. S. 197: o40-241; tVational Labor
Relations Boat_l v. Fainblagt, 306 U. S. 601, 613

_sUnited ,Mine Workers v Coronado Coal Co. -059 U S
344: Coronado Coal Co. v United Mine Workers. -068
U. S. 095.
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caring liquor, and the Heisler case a state tax. In

Santa Cruz Fruit Packing Co. v. Narwhal Labor

Relations Board, 303 U. S. 453, 466, this Court, in

answer to the same argument based upon the same

cases, stated:

_ _ Nor are the cases in point whmh

are cited by petitioner with respect to the

exercise of the power of the State to tax

goods, which have not begm_ to move in in-
terstate commerce or have come to rest with-

in the State, or to adopt police measures as
to local matters. In that class of cases the

question is not with respect to the extent of

the power of Congress to protect interstate

commerce, but whether a particular exercise

of state power in wew of its nature and op-

eration must be deemed to be h_ conflmt with

that paramount authority. Bacon v. Illinois,

227 U. S. 504, 516; Stafford v. Wallace,

supra, p. 526; Minnesota v. Blasi_ts, 290

U. S. 1, 8.

The Knight case, which held the Sherman Act in-

applicable to a monopoly of virtually all of the

sugar refineries in the United States is no longer

authoritative. 'See Sta_dard Od Cv. v. United

States, 221 U. S. 1, 68-69; National Labor Rela-

t,tons Board v. Jones & Laughlin Steel Corp., 301

l.l.S. 1, 39. The Coronado cases "related to the

applicabdity of the federal statute and not to its

constitutional validity." Apex Hosier?] Co. v.

Leader, supra, Footnote 9; National Labor Rela-

tio_s Boa;rd v. Jones & Laughlin Steel Corp., 301

U. S. I,40.
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E SECTIONS 11 (C) AND 15 (A) (5) ARE VAI,ID

Count 12 of tile mdmmmnt Is based upon See-

hons 11 (c) and 15 (a) (5). Section It (c) re-

qmres every employer subject to the Act to keep

such records of wages, hours, and conditions of em-

plo)'menl[ as the Admimstrator by regulatmn or or-

der shall prescribe:' Se(-oon 15 (a) (5) lnakcs it

unlawful to violate tlns reqmrement or knou mgly

to keep or make false records or rcports. They

plainly are ancfllala.- to tlle regulatory sectmns of

the Act. In order to enforce tlle wage and hour

provlsl0ns Congress can, of course, compel the

keeping of records winch will (hsclose the wages

prod and the hours worked by the employers and

employees sub.leer to the Act. Flenmlq v. J[ont-

gomery Ward & Co. (C. C. A. 7th), decided July

18, 19'40, eertmrarl pending, No. 407, sustained lhc

vah(hty of these provlsmns.

Thus, once tile eonstitutmnahty of the substantive

sections is shown, the vah(hty under the commerce

clause of Sectmns 11 (e) mid 15 (a) (5) inevitably

follows. See Baithnore & Ohw R. Co. v. Inter-

state Commerce Comnussion,, 22I U. S. 612; I_fler-

state Commerce Co_nmission, v. Goodrich Transit

Co., 224 U. S. 194; Chicago Board of Trade v. Of

sen, 262 U. S. 1; Bartlett Fraz_er Co. v. Hyde, 65

F. (2d) 350 (C. C. A. 7th), certioram denied, 290

U.S. 654.

The Regulatmns promulgated by the AdlmmSt,'ator are

found m Al)pendlx A. v_fra, pp 14-1-150
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Since appellee makes no separate attack upon

these provisions, further consideration of them

seems ttmlecessary.
II

T]tE FAIR LABOR STANDARDS ACT DOES NoT VIO-

LATE T:IJ:E TENTH AMEND_IENT

It has been shown that the Fair Labor Standards

Act was enacted in exercise of the power granted

Congress to regulate interstate commerce. This

disposes of the argument that the Act violates the

Tenth Amendment, which merely provides that--

The powers not delegated to the United

States by the Constitution, nor prohibited

by it to the States, are reserved to the States

respectively, or to the people.

Language could not express more clearly that

the Amendment does not reserve to the states any

part of any power which is "delegated to the

United States by the Constitution," nor indicate

more plainly that the Amendment does not limit

the scope of any power which is delegated to the

United States. The amendment has no independ-

ent opera'Lion. It comes into effect olfiy after a

determination that an Act of Congress is not au-

thorized under the granted powers.

These propositions seem self-evident. But the

argument of appellee and several relatively recent

decisions of this Court 1 suggest the desirability

XItopkin8 Savings Assn. v. Glear.i/, 296 U. S. 315, 335-

336; United States v. Butler, 297 U. S. 1, 68; Ashton v.

Oameron County Di_t., 298 U. S. 513, 527.
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that we again call to the Court's attention the cir-

cumstances under wlneh the Amendment was

adopted and the numerous eases m whmh _t has

been understood to mean snnply uhat it says A

rather more elaborate argument to that end ha-

been presented by the Government m _ts bmefs m

Umted States v. Bekl_s, 304 U. S 27, No. 757.

October Term, 1937, and MM[ord v. Smtth, 307 U. S.

38, No. 505, October Term, 1938, and an ar_mlent

smfilar to this m Oklahoma v. IVoodr_g, 309 U. S.

623, No. --, Orig., October Term. 1939 In none of

these eases has the Court found _t necessary to

make exphclt mention of the Tenth Amendment

Since the Court has not made wholly clear _ts own

adherence to the view that the Tenth 2hnendment

offem no independent limitation upon the t'ederal

powem, we again present a compressed statement

of the fuller discussion found m the earher bracts.

1. Tlte Adoption, of the TenJ, h Amendme_t.--

The first ten amenchnents are a close adaptation of

those proposed by Massaehuset.ts m ratifying the

Constitution. ' Because the omission of a bill of

rights was generally regarded as the most vulner-

able point in the proposed charter,' John Hancock,

president of the Massachusetts Convention, pro-

: The first of _he nine recommendatmns of Massachusetts

read: _:That it be exl)licMy declared that all powers not

expt_ssly delegated by the aforesmd Constmmon are re-
served to the sevel-al stales, to be by them exeremed"
(Elhot's Debates. I. 32'_'2).

8 Warren: The Making of the Col_._t_tut_on. p 769
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posed the amendments "in order to remove the

doubts and qmet the apprehensions of gentlemen"

(Elliot's Debates, II, 123). 4

The discussion in the ratifying conventions con-

firms the plain meaning of the words of the Tenth

Amendment, and indmates that the proponents

wished merely to insure that the central govern-

ment would m truth be one of delegated powers?

The delegates who opposed the amendment did so

largely oll the ground that it was mmccessary, if

not dangerous? The anxiety for this declaratory

rule of construction nmy be traced to two fears:

that the national government might assert the mght

4 Thereafter four States wlnch ratified the Constitutmn

snmlally expressed thmr earnest hope for a bill of rights.
Elliot's Deb¢teQ, I, 325-332 It may be noted that only
ill Massachusetts and New Hampshire was the Tenth
Amendlnent offered as fill amendment (id., I, 3-02, 326);

m South Carohna, Virginia, and New York it was set forth
as declaratory of the conventions' understanding of the con-
structmn of the Constltutmn (id_ I, 3"25, 327) Maryhmd

ratified without attaching proposed amendments, but a
mmomty of its convention addressed a st_ttement to the
people of that State, explaining that the Constitution was
"very defective," and reeonmmndlng Vfll]OUS anlendnlellts_

including one sunilar to the Tenth Amendment (id, II,
547. 550, 555).

5Massachusetts: Adams and Jalvis (id., II, 181, 153);

Vlrgmm: Mason and Grayson (id., III, 440_, 449); North
Carolina: Blood_xorfli (id, IV, 167).

'_Massachusetts : Varnum (id., 1I_ 78) ; Virginia : Nmholas,

R_mdolph, and Madison (i&, III, 450, 464, 600, 6o0, 60-6) ;
North Carolina: Maclaine an4 Iredell (id, IV, 140, 149);
South Carohna : Pnmkney (id., IV, 315-316) ; Pennsylvania :

Wilson and M'Kean (id., II, 435-436: 540).
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to exereisepowers no( granted,: and (hat the stales
would be unable fully to exercisethe powers winch
the Constltutmn had not taken from them s

When the proposed amendments were mtro-

dueed by Madison m the ill-st Congress, "'to give

,._msfaetion to the doubting part of our fellow-

enizens:' (1 Annals of Congress 432), he viewed

the Tenth Amendment as merely declaratory (1

Ammls 441) :

I find, from looking rote the amendments

proposed by the State eonveniiolJs, lhat sev-

eral are partmularly anxmus that _t should
be declared in the COllSt.ltUtlOll. Ihat (he

powers not thereto delegated should be re-

served to the several States. Perhaps olher

words may define this more precisely lhan

the whole of the instrument, now does. I

admit they nmy be deemed mmeeessary ; but.

there can be no harm m making such a

deelaratmn, if gentlemen will allow that the
fact is as stated. [ am sure I m_derstand it:

so, and do therefore propose it.

The/'e was no other explanatory statement in the

briefly recorded debate on this amendment. ° Even

North Carolina : Bloodworth (Elhot's Debale.,'. IV. 167) :
Virgima : Hem T (M.. III. 446)

s V_r_ma: Grayson: Henry, Mason (M, IIr, 449, 446,

441). For the possible convemence of tl_e Corot: emmons
to additional dtseu_mn of the 1)ropom_ls wluch I_came the

Tenth Amendment. at_e: Id.: I[: 153. 540. III. 461 588. 58%
6"-'-9-9

gMad_son, in the com.-se of debaw on Hamilton's hank

prol_osal, on Februaly =9 1791. _ hen nine state_ had ralflled
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the original reservation in the Articles of Con-

federation of powers not "expressly" delegated,

it is to be noted, was intended by the Continental

Congress to do no more than to preserve the au-

tonomy of the states. '° But the adoption of the

Tenth Amendment was accompanied by a delib-

erate refusal to reserve to the states all powers not

"expressly" granted to the national government? 1

While Madison's proposals for new amendments

were 1ruder consideration in Congress, Tucker and

the amendments which he lind proposed, said ('2 Annals

1897) :

':Interference with the power of the States was no con-

s_ltutlonal cr_termn of the power of Congress. If the power

_ as not given, Congress could not exercise _t; if given, they

might exercise it, although it shotdd interfere with the laws,
or even the Constitution of the States."

_oThomas Burke, writing to Governor Caswell from tim

Congress, on April 29, 1777, said the proposed artmles orig-

inally "expressed only a reservatmn of the power of regulat-

ing the internal pohce, and consequently resigned every

other power. It appeared to me that this was not what the

States expected, and, I thought, it left it m the power of

the future Congress * * * to m,qke their own power as

vnlimlted ss they please " Burke accordingly proposc.d tho

a]tmle whiel b after two days of spirited debate, was adopted

1[-1, with one state divided. 7 Journals of Cont Cong 122-
123.

_ This was the wording of Article II of the Articles of

Confederatmn, of the Massachusetts (footnote 9, s_pra, p.

91 ) and Nt_w Hampslure (Elliot's Debate% I, 8"26) proposals,

of the South Carohna declaratmn (icf, I, 3"25), and of the

.¢tatement of the minority of the Maryland convention (;d,

II, 550). New Yolk leferred to powers "clearly" delega.te4

(id, I, 39,7). Only Vn'gmia, in its deelaratmn, made no

such quahfication (id.. I, 327).
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GelTy each moved to amend this propos,'fl so as to

reselTe to the states the powers not expressly dele-

gated; each motion was defeated (1 Am_als of Con-

gress 761, 7_7-768). _ethcr or not a reservahon

to the states of powel"s not expressly, delegated

would have impaired the last clause of Sechon 8 of

Article I, granting powers "necessary and proper",

it is plato that there was a dehbcrate choice of the

Con_'ess to except from the reservation to the

states the powel_a gTanted to Congress by mq)hca-

tion. This chome cammi be squared with any argu-

ment that appropriate federal powers cmlnot be

exercised because of the operatmn of the Tenth

Amendment.

The men who proposed the Tenth Amendment

seem, then, to base been qmte clear that the

Amendment was simply declaratory of the evident

propositmn that Congre_ could not constihltion-

ally exercise powel's not granted to it, and that

these powers could continue to bc exercised by the

states."

",,ks Story said (Story: Commm_tar_es on the Constitu-
tion: secs. 1907-1908).

_:This amendment is a mere afll,'matmn of what, upon any
just reasoning, is a necessary rule of interpreting the Con-
s|itution. * * *

_fft is plain: therefore: that it could not have been the m-
tcntion of the framers of this amendment to give ]_ effect
as an abridgement of any of the powers granted under the
Constitution: whether they are expl_s or mlplied: dwect or
incidental. Its sole desk,_g_ts to exclude any interpretatmn

by wlueh other l)owei_shouhl be assumed beyond thoso
winch are granted * * *':



96

2. The Judicial Htstory of the Amendment.--

The plai_ purpose of the Amendment has been

_onfirmed by more than a century of const_tn-

tional history. The decisions of this Court have

reiterated that the Tenth Amendment offers no

independent lm_itation upon the powers granted

to the United States but merely states the unques-

tioned principle that the central government is one

of enumerated powers.

This w_s the fi_terpretation of the Tenth Amend-

ment when, in Martin v. Hunter's Lessee, 1 Wheat.

304, 325, it was first considered by this Court. '_

Chief Justice Marshall, in McCulloch v. Maryland,

4 Wheat. 316, said.that the amendment "was

framed for the purpose of quieting the excessive

jealousies which had been excited" and that it left

open the question "whether the particular power

* * * has been delegated to the one govern-

ment, or prohibited to the other" (4 Wheat. at

405, 406).14 Taney, as well, accepted this self-evi-

_3 In 180S m U,_ited Sta2es v. The Brlganti_e William,
9_ Fed Ca.s. No. 16,700 (D. Mass.), Judge Davis, a member
of the Massachusct.ts Conventmn, stated with respect to th_

powers of the states that (p. 62"2) : "The general positron Is
incontestlble, that all that is not surrendered by the consti-
tution, _s retained. The amendment which expresses tin%
is for greater security; but such would have been the _rue
constructmn_ without the amendment."

_4Even Luther Martin, Attorney General of Maryland,
conceded m the course of argument that the amendment

meant what it s:,dd, that it was merely "declar_tory of the
sense of the people" and designed to allay an apprMmnsmn

which the federahsts "treated as a dleam of d_stempe_ed
jealousy" (_ Wheat., at 372, 374).
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dent proposmon. Gordo_ v. Umled ,States, ]t7

U. S. 697:705 (1864). Tlus Court has contnmed

to treat the Tenth Amen([ment as containing no

lmutatlon oil the powers granted to the Umted

States. Cha, m.lnot_ v. Ame_', 188 U S. 32], 357.

Northern ,Sec_o'it_e_ Co. v. Umted Stales, 193 U. S.

197, 3'44-345; E_erard's Breweries" v. Day: 265 U

S. 545, 558. It has recognized, as in Umted Slate_

v. Sprague, 282 U. S. 716: 733, that "'The Tenth

Ame_l(hnent was intended to confirm the under-

standing of the people at the tnne the ConstmlnOn

was adopted _ * * It addcd nothing to the

instrmnent as originally ratified * * * "

However, the clarlt.V of these decisions has been

obscured by sever,'fl of the recent opinions of this

Court, whmh have indicated a wew that lhc Tcmh

Amenthnent contained an independent limmmon on

the powers of Congress. llopkt_s Savotgs As.s_

v. Cleary, 296 U. S. 315, 3:_5-336, Umted State._ v

.Btttler, 297 U. S 1, 68 (but compare Mtdford v.

Smith,, 307 U. S. 38) ; A._hto_, v. Camero_ Comity

Dist., 298 U. S. 513, 527 (but compare Umted State_"

v. Bekb_s, 304 U. S. 27). And see the approach

adopted in the opinions m Steward Machtl, e Co. v.

Davis, 301 U. S. 548, 585-592; Hel_'ero,g v. Dat_l_,

301 U. S. 619, 640-645; and Cotci_omlt Soap Co. v.

United States, 301 U. S. 308. 312

_i none of these opinions did the Court cxphcltly

announce a departure from its lustoric trealmen|.

of the Tenth Amendment, and they hardly can be
25424 S---- 40-----_
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thought to have overruled sub silentio so important

a constitutional doctrine. Particularly is this the

case when other, and contemporaneous, decisions

retain the accepted interpretation of the Tenth

Amendment. Ashwander v. Tennessee Valley A_-

thority, 2eft U. S. 288, 330-331 ; Natio_al Labor Re-

lations Board v. Jones & Laughlin Steel Corp., 301

U. S. 1 (cf. p. 97) ; Associated Press v. National

Labor RelatioJts Board, 301 U. S. 103 (cf. p. 105) ;

Mulford v. Smith, 307 U. S. 38 (cf. pp. 52-53, 55-

56) ; Sonzinsky v. United States, 300 U. S. 506 (cf. p.

508) ; Wright v. Unio_ Cenlral Ins. Co., 304 U. S.

502, 516; see United States v. California, 297 U. S.

175, 184.

The plain meaning of the language of the Tenth

Amendment, the circumstances of its adoption, and

a century of constitutional litigation support the

approach represented by the opinions last cited.

We respectfully submit that it should be adopted

in this case. Any other rule must condemn con-

stitutional interpretation to a perpetual servitude

to sophistry and contradiction : neither layman nor

scholar can ever be expected to contrive a satis-

factmT touchstone by which to determine what

powers delegated to the national government may

not be exercised because reserved to the states as

a power "not delegated to the United States."
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III

THE :FAIR LABOR STA.N'DARDS _CT ]DOES _OT "VIOLATE

TEE _IFT]_ A_[EXD.MENT

A. TI:[E QUESTION IS PROPERLY BEFORE THIS COUR'[

Appellee raised and argued the quest, ion of due

process m tile District Court. But that, court did

not hold that the Fair Labor Standards Act vio-

lated tile Fifth Amendment. On the contrary,

m a decismn handed down the sanae day sus-

taining the vahdity of the Act as applied to

radroad enlployees, ihe eom't rejected lhe argu-

ment that the Act contravened the due process

clause.'

The general rule _s that a respondent or appellee

may offer any argument m support of the judg-

ment below, at least when made in the lower court.

Langnes v. Green, 282 U. S. 531. Thin rule was

held applicable to the raish_g of varmus conshtu-

tional objections under the Criumml Appeals Act

in Uuited States v. Curttss-lVright Corp., 299 U. S.

304, 330. Although the. Court ha UMted States v.

Borden, Co., 308 U. S. 188, 207: refused to hear ar-

gument on questions of statutory construction not

'Morgan v. AllanDc 6'oa._t Lin_ Railroad. 32 F Sul) p.

617 IS. D. Ga.. Wayc_'oss Dn'ision): demded Apml o9. 1940.

The court entered the following conclusmn of law. "The

estabhshment, of minimum wages by Congress by the Faw
Labor Standalxls Act is not arbitrary or capricious or an
unreasonable interference w_th liberty of contmcl in vmla-

iron of the due I)l'oce_ -. clause of the i:ffth Amendment "
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decided by the district court, it reaffirmed the hold-

ing in the Curtiss-Wright case, since there "the

decision of the District Court was not based upon

a particular construction of the underlying statute,

but upon .its invalidity."

Since the question of due process relates to the

validity of the underlying statute in the instant

case, the C_rtiss-Wright case controls here. 2 Ac-

cordingly, we beheve that the due process issues

raised and argued by appellee are properly before

the Court. We shall, therefore, address the re-

mainder of this brief to those questions.

The appellee's arguments are that the Fair

Labor Standards Act is arbitrary, capricious and

thus violative of due process because it (1) unduly

interferes with hberty of contract; (2) fixes a uni-

form and inflexible standard for the entire country ;

(3) discrmfinates in favor of agrmulture in gen-

eral, and the producers of naval stores in particu-

lar; and (4) is too indefnnte to apprise citizens as

to whether or not they are subject to _he Act.

There is no substance to any of these contentions.

: If the Court should no longer regard the dmtmctmn be-
tween the Cwrtiss-W_ight and the Borden cases as satisfac-
tory, we submit that for reasons stated in the opimon the

furmer case correctly apphes the Cmmmal Appeals Act to
those mtttters wluch are subject to rcwew under it, and that
the B_den case was wrongly decided on tlus point.
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B THE ACT DOES NOT UNDULY LIMIT LIBERTY OF

CONTRACT

It should be pointed out a_ a prehnunary mat-

ter (with reference to this and lhe two succeeding

points) fhat appellee can rely upon no fact m the

record, and has as .vel presented none wln(-h as

subject to judmml nonce, to show that the legisla-

tion is arbitrary. The burden of supporting the

charge of uneonstm_tlonality _. of course, on the

assailant of the statme. In the absence of faels

demonstrating t_[s invahd,ty the consfltutmnahty

of the law must be presumed. Umted Sta,tes v.

Carolene Products Co., 304 U. S. 144, 152-153;

Metropolitan Ins. Co v. Brou:nell, 294 U. S. 580.

584, and cases cited. But, even without the aid of

presumptions, the Act seems plainly vahd.

The due process clause mq)oses no greater re-

strmtlon upoll federal legislation in the field of

mtemtate commerce lhan upon state leg_slaiion

regulating intrastate acnvlties :Vebbla. v. New

York, 291 U. S. 502, 524; United Slates v. Rock

Royal Co-operative, lnc, 307 U. S. 533: 571. Sun-

shtne A'nthracite Coal Co. v. Adktns, October

Term, 1939, No. 804. Congress has full authority

to exercise "tim pohce power, for the benefit of tim

public, wKhin the field of interstate commerce."

Brooks v. U.nited States, 267 U. S. 432, 436, Ken-

lucky Whip & Collar Co. v. Illinms Central R Co.,

299 U S. 334, 347; Umted Slates v. Carolene Prod-

uels Co., .supra, at p. ]47; Cu.rro_ v. Wallace, 306
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U. S. 1, 1]_-12. Thus if a state wage and. hour law

similar to the Fair Labor Standards Act would not

violate the Fourteenth Amendment, the federal

statute does not transgress the Fifth Amendment.

This Court has sustained the power of the states

to fix ma_dmum hours for women 3 and for men

engaged in industrial occupations," and has sus-

tained the device of implementing maximum houI

provisions by r_uirhag extra pay for overtime?

It has sustained the right of the states to prescribe

mil_mum wages for women generally. _ It has sus-

tained the power of Congress and the states to es-

tablish minimum wages for men in certain occupa-

tions or under special circumstancesJ These deci-

sions, which uphold statutes restricting freedom of

contract to the same extent as does the Fair Labor

Standards Act, would seem clearly to be controlhng

here. They are conclusive of the validity of the

Fair Labor Standards Act under the due process

clause with respect to the maximmn hour provi-

8 Mulle_. v. Oregon, 208 U. S. 412; Riley v. Massachusetts_
232 U. S. 671; Hawley v Walke% 232 U. S. 718; Miller v.
Wilson, 236 U. S. 373 ; Bosley v. McLaughlia, 236 U S. 385.

Holden v. Hardy, 169 U. S. 366 ; Bunti_g v Oregon_ 243
U. S. 426; cf. Balbi_nore _5 Ohio R. Co. v. A#er_'tate Uo,m-
merce d'ommi_slon._ 221 U. S. 612.

5 Bv/atlnff v. Oregon, 243 U. S. 426.

B]Vest Cocast Hotel Co. v. Parrh.h, 300 U. S. 379.
7 Wilson v. Nezo, 243 U. S. 332 (wages and hours of raft-

road employees m an emergency) ; Tagg Bros (_ Moorhead
• _v. United _ tares, 280 U. S. 420 (fees of stockyard comnnssion

men) ; O'6'orman & Young v. Hartford Fire Insurance Co.,
°82 U. S _51 (commissmns of insurance agents) ; Tawnsend
v Yeomans, 301 U. S. 441 (fees for tobacco warehousemen).
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sachs, and of the nlimmum wage provisions as ap-

plied to women. All that _s nor defimtely fore-

closed by prior dec_smn _s the status of a general

law providing for minimum wages f,-,r male em-

ployees.

It would be a work of supererogatmn to sot forth

m detail the reasons why manta|urn wage legisla-

tion does not transgress "whatever restl'iet_ons the

va_m contours of the Due Process Clause may

place upon the exercise of the state's re_flatory

power. :'_ The arguments have been powerfully

ma_.'shalled m this Court's Ol)mlon m the 1Vesl

Coezst Hotel case, and lhere is httle or nothing

winch cml be added here. That opinion: m brmf-

est sunmmry, pomta out that the wage term of a

contract between employer and employee, since

they often are not m a position of eqnahry, is a fit-

ting subject of legislative regulation to protect the

haterest of the state in the health and welfare of Its

citizens and to protect the community against an

enforced "subsidy for unconscionable emplo.vel_."

The Court concluded thai; (id. at 398-399) "the

]egislatnre was entitled to adopt measures to re-

duce the evils of the 'sweat, hag system', the exploat-

ing of workers at wages so low as to be insufficient

to meet the bare cost of laving, tiros makmg their

vel T helplessness the occasion of a most injurmus

competition."

No economic or statistical materml was before

the Court h_ the We¢t Coast, Hotel case, but the

s Radroad Commission of Texas v Rowan _6 :Vichol_ Oil

Co. October Term. 1939. No 651. decided June 3. 1940
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Court nevertheless took judicial nottce of "what

is of common knowledge through the length and

breadth of the la_d" (_d., at 399). Inasmuch as

the vahdity of the present statute is demonstrated

by precisely the same factors, an extensive review

here of economic material which pl'oved the obvious

would impose a needless burden on the Court. It

should be sufficmnt to refer in the margan to some

part o_ the voluminous source mater_al whmh

demonstrates in detail that low wages and long

hours are harmful to the health and well-beh_g of

employees and their families?

9 United States Public He.flth Service, Pubhc Health
Bulletin No 73, Tuberau, losis Amo_g Indust,rial Workers,
pp. 16-17 (1916) ; ld., Reprint No. 49"2, from Pubhc Health
Reports No 47, Vol. 33, p. 16 (1918), Di.sabli_q Sic]_:_ess
Anw_g the' Polmlation of Seven Cotton-_r_ill Villages of
South Carc.l,_a in Relations, to Family lncon_e; Id., Reprint
INo. ]656, Pubhc Health Reports, Vol. 49, No. 44 (1934),
The Relation between [iousiq_g and Health,; Id, Natmnal
Health Survey 1935-1936, Smkness and Medical Serms, Bul-

letin No "2 (1936) ; Id., Bulletin No. 5; Id., Bulletin No 9;
]d, Report 1684 from Pubhe Health ]_eports, Vol. 50, No.

18 (1935), Relation, of Siel_ness to Income a'nd I_wome
Chanqe in Ten Surveyed Comn_unities; ld., Pubbc P>ulletm
No. 237 (1937), Illnes.s and Medical Care i,_, P'uerto Rico;
Umted States Dept_rtment of Labor, Bureau of Labor Sta-
tistics, Bulletin .No. 75, I_td,ustdal Hygiene, by George M.

Kober, pp. 534-536 (1908); Umted States Natmnal Emer-
gency Council, Report on ]t'Oo_wmic Conditions of th_
South, pp. "29-35 (1938) ; A. h'[ _Voodbury, Infant Mortal-
ity and its Causes (1996) ; Clevel'md Health Council, How-
ard Wlupl)le Green, ln,fant Mortality and Economic Status
(1939), Soeml Scmnce Research Council, Colhns and Tlb-

blts_ Research Mezrw_,a_dum on Social Aspects of Health
in the Depression; Natmnal Housing Assocmtmn, Pro-
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In tile court below appellee sin@if to distinguish

the llrest Coast Hotel case upon three grounds.

We shall discuss each asserted distraction.

1. Appellee urges thal the We,t ('cast Ilotel case

does not reach to men. Since the \Vashlngton

statute revolved m that tase was concerned only

with WOlllen, tile CotlFt'8 01)1111011 does, of eotlvse,

cee(hng_ of tile Eighth .Xa(mnal Confe,-vm'e on Housing

(1920). l?oom Ocererou'd_n.q az_d _l, k'ffeet upon Health,

by Henry F Vaughan. Comml_smner of Ileahh, l)etlmt.

Mlclugan. Federal Courted of the Churdles of ClHtst m

Amemca. The I"amd!l. /'oat and l're._ent, pp _,_5-a.;,(; (19a8)

(e(lued by Ber,dmrd Stein). Sen l)oc No (;45.61Sl Cong.

°nd Se_. Report on ('ondd_on o/ ll'omen and Chdd II'aqe

Earnerx _n, Umled .e_tale,_ (1911). Vol XV. p 93. The

Crmm Commlssmn of New York State. l"rom Truane!l to

C_ume--.t Study of °51 :ldole,,eent,_ (1928). 31 (; Cahl-

well. The I:'eonomic .5'latu.; o/Famdie; of Delu_quent Boy¢

m Ii'lxcon._m. Amemcan .lore'hal of Socmlog). September

1931. Vol 3;'. No 2. p 239. E I! Suthc,'land. ('runinoloqg.

p. 169 (1924) ; Georg'e 3I Kober: Etiology and l'rophqlaa'i_

of Occupational Disea._.es (taken from Diseases of Occupa-

tional and Vocatmnal H.vgmne). pp 447-448 (1916): Jo-

_phme Goldmark: Fatigue and I:'lfi'eh,neg (191_). 11.

Mo_o: Fatigue: translated by Margaret and W B ])rum-

mond (1904); Dr. Fmnz K,_elseh: :lrbei¢ und Tuberkuloee.

A_'chiv [ur Soziale Hygiene, (19tl): Vol 1. p _91"_'2,R A.

Spaeth. The Problem, o/Faligue. " Journal of Industrml Hy-

giene: p. 3"/: May 1919; F. S Ix, e: The [lumas* Machine and

Industrial El_ciency. p. 45 (1918). Fehx ].'l,'ankfm'ter and

Josephine Goldnmrk, The Case [or the ,ghotqer Work Week

(1915). pp. 6:_359" P Sargent Florence. Economics o�

Fatigue and Unrest: p. 329 (19"24); W. K. Kellogg. F_ve

Years ,uuter the Si_-Hour Day: p. 15 (1936) Addulonal

material is compiled m the hr,efs in support of the slntule_
involved in ,gtetller v O'ltara, 243 U S 62!). Octol)er

Te,'m. 1916. No 2.5. and .ld/,'_n., _ Chd, h'eJ_ ,, Ho:p_tal. 26t
U S. 52r).OctoberTeKm. 1922 No 795
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emphasize the importance of safeguarding the

health of women. But in every respect its reason-

ing applie,_ equally as well to men. Indeed, it was

argued in that case that the statute was invalid

because it did not prescribe minimum wages for

men as well as for women, that men would get the

jobs denied to women by the statute, and that the

statute thus discriminated against women. The

Court rejectea this argument on the ground that

it was noL essential to its validity that the law

extend to all the evils "to which it might have been

applied" (300 U. S., at 400).

The Supreme Court of Oklahoma, on the au-

thority of the West Cowst Hotel case, sustained a

state law regulating the wages of men and women

ahke. Associated Industries of Oklahoma v. In-

dustrtal l'Velfare Commtssion, 90 P. (2d) 899.

We do not believe that it will be argued by ap-

pc]lee tha_ the community has no interest in pre-

serwng the health of males. The argument would

be ridiculous in the face of the great mass of health

legislation, both state and federal, enacted in the

interest of all citizens regardless of sex. And, if

it were necessary to relate the Act to the health of

women, it need only be noted that the intimate con-

nection between the wages of men and the health

and well-being of women and children is also a mat-

ter of common knowledge. Men more often than

women are the sole wage earners for families, and

the payment of excesmvely low wages to male work-

ers is inevitably injurious to more women than is

the payment of similar wages to female employees.
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That the fixing of mmuuum wagesfor men does
not violate the due process clauseis also shown by
Bu, ntrng v. Oregon, 243 U. S. 426, sustaining the

vahdlty of a maximum hour law for male workers

After the decision in the West Coast Hotel case,

expressly disapproving the distraction made m the

Adk_,ns case between laws re,fluting maxmmm

hout_ and those fixing mhlinmm wages (300 U. S.

at 395-396), the Bu)_ting case is controlhng here.

2. Appellee also contended m the court below that

tile West Coast Hotel case does not apply because

tile mhmnum wage prescribed unde the Fair Labor

Standards Act takes no account of the value of the

services rendered. _Ve do not beheve thai appellee

can show that Congress did not take fins factor

into account m determining what the stalutory

minimum should be. On the contrary, Congress re-

qmred the industry committees specifically to con-

sider the wages established by collective labor

aga'eements and those paid vohmlarily by employ-

e_ who maintained llllllllUUlll wage standards m

proposiaag wages above the basic statutory mmmla

(Section 8 (c)). Such tunounts obvmusly have a

relation to the value of the service rendered. The

establishment of mhdma of twent_:'-five and thirty

cents, below wlnch wages could never be reduced,

suggests that Congress was of the opinion that

under all eircmnstanccs '° the value of the services

would equal these stuns.

'°The Act provides for wages lower than the mlmmum
for learners, appremlces, and handicapped workers (See-

iron 14)
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In any event, the short answer to this argument
is that neither the Washington statute involved m

the West Coast Hotel case, nor the federal statute

fll the Adkins case," provided that the value of

services should be taken into consideration. In-

deed the majority opinion m the Adkb_s ease (261

U. S. 525, 557-558) and the minority m West Coast

Hotel case (300 U. S. at 408411) relied heavily on

the failure to take this factor into account. The

present ease can not be distingmshed from the

.earher cases on this ground.

3. Appellee also seeks to distinguish the Fair

Labor Standards Act from the lYashmgton Mira-

mum Wage Law on the ground that the fcderal Act

itself prescribes the minimum wage, whereas the

Washington statute authorized an administrative

body to fix the wage m accordance with specified

standards. The thought apparently is that quasi-

legislative actmn of an admhnstrative tribunal, if

based upon a hearing, has constitutional sanctity

which legislation itself does not possess.

It is a novel suggestion that the fadure of Con-

gress to delegate legislative power makes a law

mlconstltutlonal. The bill which beeamc the Fmr

Labor Standards Act orlghmlly eontafi_ed much

more swceping grants of power to the administra-

tion and thcse were narrowed because of objection

_ Since the Court's opmmn m the 1Vest Coast Hotel case

accepts the wew of the mlnomty an the Adt_ins case and
overrules that declsion_ it is clear that the statute revolved
in the latter case was also constltutmnal.
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to tile breadth of tile delegation." Certainly the

due process clause does not compel Congress to

delegate ats functions to achmm-_'t _attve bodies.

C. TEE ACT IS NOT ARBITRARY BE('AUSE ITS BASIC

31INISIU3[ 18 NATION-_,VIDE

It has been contended that the _Pan" Labor

Standards Act is avhltravv because tt esrabhshe.a

a uniform standard for the entire natron wnhout

differentiation because ot vat.ring condmons m

diverse industries and regions.

_"S 2475, 751h Cong. 1st Se_ "l'lus bdl. _lnch passed
the Senate on ,luh- :H, 1937 (SI Gong Rec 7957). author-
Ize(I all ll(hlllnlStFllll_'_ body to prescribe |111111nlllln x_,'llgPs

filial InlIXDIIDIDDn ]lollrs fOD" I)aD'tlCIII,ID" onDl)h) _, IIIPIDIS ,IDId ('hDs._.P e

of employnmnt m accordance with sl)ecDfied _.tand,tt(I _. _ee
S Repl No 8¢,54 H Rein No 1452. 75th Cong. lo-t Sess
After extenoqve crttlclsm of flus feature of the bill m dehate

on the IIo_w (82 Cong Re,.,. 1387 1391, 1395-139S. 1400. 1403-
1404 1470. 14i:- ) . 14S2. 14_7-1403. 1197. 181'2-1S13 1S.¢2),

Ihe House voted to recomnnt tins Inll on I)ecembcr 17. 1937

($2 Cong. Rec. IS:+5) At the next semsmn the llou_.e CoDa+-
mlttee on Labor reported a rerDSed DllelDSlll'e which lt,e.elf

prescribed uniform and inflexd)le wages and maxmmm

hom_ for all the industries subject to the Act (H Rept No
2152, 75th Cong.. 3(I Sess ) Although tins hdl was cmtl-

eized as too inflexible (83 Gong I_ec 721s-7:-_26. 7373-7445),
It passed the House on May "-'24,1938 ($3 Cong Rec 7449-
7450). The conference committee brought out as _t com-
promise a bill whmh itself contained the basra mmmlum

standards bur, provided for a certain amount, of flextbfllty
above these mminm (8:3 Cong. Rec. 915S-9165. 9246--9_66)
The confel_nce I,el)ort (H. Rept No. ='2738.75th Cong. 3(I
Sess.) summarizes the I)mVDsmns of the Senate bill (pl)
1:5--20). the House I)Dll (pl) 21-27). and the Act a_ im_-ed
(pp 28-'33)
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In the first place, it should be noted that the Act

does not prescribe the same mminmm wage for all

employees in all industries. It provides for the

establishment of industry conm_ittees with au-

thority to recommend wages between the basic

minima of twenty-five cents and thirty cents and a

maximum of forty cents for each industry ; appro-

priate suhclassificatlon within each industry in ac-

cordmlce with specified standards is pernntted

(Section 8). Such recommendations become opera-

tive if approved by the Administrator.

Thus, it cannot be objected that the statute fails

to give a_y consideration to varying conditions,

but only that under no circumstances is the mini-

mum permitted to be less than twenty-five cents

per hour during the first year and thirty cents

thereafter. Congress celCamly has the power to

decide for itself what amom_t is essential for se-

curing the necessities of life and to make that the

minhnum wage. Only if it could be proved that the

amount selected was so high that no rational person

could regard it as suitable for the purpose for

which it was chosen could this objection have any

substance.

The twenty-five cents an hour minimum which

applied to the year during which this case arose

gave an employee, if he were to work full time, a

weekly wage of eleven dollars and an annual in-

come, if he worked for 52 weeks, of $572. Even the

thirty cents required during subsequent years

would amom_t only to $12.60 a week and $655.20 a
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year. These amounts might well be cntmlzed as

being too low to achieve the purposes of the Act,

but appellee ts not complalmng on Hint score. It

was assumed by Congressmen supl)orung the bill

that tile mhmmma standards prescribed were ob-

wously not in excess of what would bc required for

subsistence." A comparison of the wages fixed

after hearing by nlllllll/llln wage boards of tile

states and the District of Columhm discloses that

the vast majority have found thal rates lughcr than

those fixed hi the Fair Labor Standards Act are

essential to provide the minimum cost, of living."

Nmnerous surveys and estunatcs by offieml serapes

and secondary authorities place the amount neces-

sary for the mere subsistence of a family in all parts

of the comatl T at eonmderably more than tile mini-

mum wage estabhshed by the :Fair Labor Standards

Act. '_

_a32 Cong. Rec. 14723:1505. 1797-1798, 83 Cong. Rec 72376,
72379_ 72390. 7307: 7308: 7304: 738'9-73S3: 7386: 916.3: 9171,
9175, 9360: 6364,

:" See Umted States Department of Labor: Women's Bu-
reau Bulletin 167: ,_lale Miuimun_ Wage Lares and Orders:
An. Analysis (1938): and Supplement (1939). E_ghty-
s_ven pel_ent, of tile rates set for women in Inanllfact, lll'lllg

industries exceeded flae twenty-five-cent, hourly mmmmm
fixed m tim federal act, and seventy-two percent are tiurty
cents an hour or more. ld. (1938) : p. 2.

_sUmted States Department of Labor: V_romen:s Bureau.
Stale Minitnun_ Wage Budgets for Women Workers Living
Alone: November 1938 (the minimum for the mamtemmce
of health for single WOllmn H1 lhl'_ northeastern states and

tim District of Columbm. $1:094 83) : Works Pro,dress Ad.
mmistEratmn: D_wmon of Re_amh. [ntereily D_fferenee_ m
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These studies further indicate that the differences

between large and small communities and different

regions of the comltry are not nearly as great as'

might be antieipatedD If wages ia a particular

Uost of Lbvi_g, 1935 (1937) (cost of basra m_tmtenance

standard of living for a tinnily of four persons, $1,260, and

emergency :standard of hying, $903); National Indnstmal

Conference Board Bulletin, Vol. X]I, No. 10, October 17,

1938 (average cost of hying m 1938 for u family of four
persons, $1,33"2); C. R. Daugherty, Labor Problen_s in

American 1,1_dust,ry (1938), pp. 138-145 (minimum health
and decency standard m 1935 for man, wife, and two chil-

dren, $1,_60; mmmmm of subsistence level, over $730);

Paul H. Douglas, Wages and the Family (1925) (minimum

of subsistence level, $1,100-1,400; mimmmu health and effi-

ciency level, $1,500-$1,800). See also Abraham Epstein,

Iflsecwrity, a Challenge to An_erica (1938), pp 97-98
16Differe_nces between l?egio_s.--Umted States Depart-

meat of Labor, Bureau of Labor Statistics, Serml No R 963,

_eprmt from Monthly Labor Revmw, July 1939, Differ'eaves

in Liq;ing Co_t i_ Northe_.n and Southerly, Gitles (cost m five
small south,2r_ czt_es 3 1 percent lower tha_l m fi_'e northern

c_tms of the same s_ze; food l)rmes were the same, and lower

house and flzel cost m the south partmlly offset by higher

cost of clothing, furmture and other eqml)ment); Works

Progress A dmmistratton, Dlvismn of Research, Interc/ty

Differe._ces i._ Co_t of Liw.ng (lnaintenance level for a fam-

ily of four m northern citrus $1,285, m southern cities $1,208;

emergency level m two lowest cities' $814.92 m Mobile,

Alabama, and $809.64 m Wichita, Kans'ls; average for 59

cities $903.27) ; National Industrial Conferenc_ Board, op cir.,

p.ote 15, _up_a, pp 86 and 90 (difference, between highest m

east and lowest in south, 10.2 percent) ; id., Research Repmt

_'o. 22 (1919) and Specml Report No. 8 (19'20) (eompamson

of costs m Fall River, Massachusetts, and three southern mill

town_ shows lughest cost in the south) ; see, also. _d, Differ-

entials i_ Ind_tstrlal Wages and Hours in, the United States

(1938) ; Ehzabeth Elhs Hoyt, Gowsumptio_ in our Society
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sechon of the cotmtry are frequently lower than the

statutory minimmn, _t _s not becaus _ tile minimum

_s high but because the economic c,,ndlhon of the

employees in that section are far )elow tile sub-

sistence level. Thus, even asstmm g that d_verse

conditions in different mdustrms an( regions might

call for varying minima if the stand; rds were high,

a uniform amount fixed at a rate ower than lhe

minimum required for subsistence m any region

eammt be regarded as arbitrary or ,.aprlcmus.

D. THE AGT IS NOT INVALID BECAUSE (,F lTS AGRICUL-

TURAL F--XEMPTIONS

Section 13 (a) (6) of the Act ex(mpts from its

operation any employee engaged _a agmcnlture.

Lu the court below appellee contende:l that tlus ex-

(1938): p. 305 (maximum d|fference betwet n regmns m cost

of living: nine imrcent).
Differences between Gom'm_t_Hties of Diff t.ront, Size.+.--The

above studies also indmate that the d;fference m cost of hying

between small and large citrus is not very great. Umted
States Department of Labor: Bureau of I.albor StaL_stlc.s

(Reprint from Montidy Labor Rovimo): Serial No. R 698,

p. 7: Living Uosts of Working Womm_ i_ New Yor_: (small

cities slightly higher) ; United States Department of Labor,

Women's Bureau 3 ,_tat_ Minimam. Wage Budgets for Women

Workers Living Almw: November 1938, p. 11 (m Pennsyl-
vania small cities at nmst 4.3 percent les.% the sole difference

being in rent); Works Progress Administmlion, op air..
_nlpra: pp. 170-171; Natmnal Industrial Conference Board

Bulletin: Vol. X_II: No. 10: Octoimr 17:1938 (large cihes 66
percent higher).

The debates show that. this material was familiar to Con-

gress. 81 Cong. Re¢. 7793-7795. 7850:82 Cong Rec 1499:
83 Cong Rec. 7307-7308: 73Y2-7383.91?l. 9'266.

25424_.----40-------9
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eruption made the entire law unconstitutional.

This argument rested almost wholly on Connolly v.

Union Sewer Pipe Co., 184 U. S. 540. But Con-

nolly's case, "worn away by the erosion of time,"

has since been overruled and the general differences

between industry and agriculture have been recog-

nized as sufficient to warrant separate legislative

classification. Tigner v. Texas, 310 U. S. 141,

147.17 The foundation of appellee's argmnent has

therefore been swept away.

Appellee argued in particular that the al bitrary

nature of the exemption was proved by the fact

that it excluded from the operation of the statute

producers of naval stores? _ It is alleged that since

37See_ also, Oarmiehacl v. Southern Coal & Coke 5)o, 301
U. S. 495, 509-513 ; Steward Machine Co. v. Davi$_ 301 U. S.
548, 583-585; Aero Ma_fto,wvr Fra,l_lt _o. v. Georgig P_bJie
_ervice Com_rdssion, 295 U. S. 285, each of _hich upheld
statutes colttaming an exemptma for agrmtflture In Fle_-
ing v. tlawlceye Pear]_ Button Co._ 113 F (2d) 52_ 58 (C. C.
A. 8th)_ decided Juue 26, 1940_ the_ court explained the

reasons for the e_emptlon of agmcultural employees from
the Fair L,tbor Stand_rds Act.

xsSection 13 (6) exempts "any employee employed in

agricuRnre." Section 3 (f) defines "agriculture" as includ-
ing the "production * * * of any agricultural or horti-
cultural commodities (including commodities defined as
agricull,ura.l commodities m section 15 (g) of the Agmcul-
rural Marketing Act, as ttmended)."

Section t5 (g) of the Agricultural Marketing Act, as
amended_ 46 Stat. 1550, U. S C., Tit 12_ Sec. 1141j (g), pro-
vides that--

"As used in this Act, the term _agricultural commodity'
includes, in addition to other agricultural commoditms, crude
gum (oleoresin) from a hying tre% and the following prod-
ucts as processed by the original producer of the crude gum
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the employees of naval stores operators and lumber

manufacturers both work on pine trees, it is capri-

eious to exempt one from the Act and not the other.

Inasmuch as appellee has not suggested thai the

exemptmn of the employees engaged m drawn,g

gum from pine trees re.lures him. he Is not m a post-

tmn to complain of it '_ Moreover, the power of"

the legislature to reglllate one industry and hal an-

other has repeatedly been recognized. "-°

But in any event the bearings before the joint

congressional committees on the Fan' Labor Stand-

ards Act and the debate on the floor of the Sellate

demonstrate thai Congress had before it ample evi-

dence 3ustffymg the exemption granled. Several

witnesses, llmll_dmg two from the Deparhnent of

Agriculture, testified that m then" opinion the

drawing of gum from the hying tree and 1Is phys>

eal separatmn in a still into turpentine and rosin by

the original producer were agrieuhural opera-

tions." The statutory exemptmn apphes only to

(oleoresm) from which derwed: Gum spn'lts of tUrlmntme

and mnn rosin: as defined m sectmn 92 of nile 7 ::

_ lleald v. District o[ Columbia: _959 U S 114. 1L23, Car-
*niehael v 8outherlr Ooal of. flake 6'o: 301 U S 495, 513,

V&glmm_ Ry. 0o. v. System Federation No ._0, 300 U. S

515: 558; Premier-Pabst Sales Co v. Grosseup. "-998U S 226.
_27.

_ 8oon, flit_ v. Orawle!/. 113 U S 703, 709-709; Carroll

v. Green,wia£ In& 6'0. 199 U. S 401. 410: [Iatder v Tho,nas

Colliery 6"0.: 260 U- S 945; Oliver Iron Mimng 6"0 v. Lard;

262 U. S. 17-°; 179.

"-' See ,loint, l-[earmg_ before the Se,m|e Commit tee on Edu-
carton and Labor ,rid the House Cotmmltee on l,abor. 75th
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such operations and not to other production of

naval stores. 2_ The record before the committees

showed that the process had been specially defined

as an agriclfltural activity by the amendment to

the Agricultural Marketing Act in 1931, which is

incorporated by reference in the Fair Labor S_and-

ards Act, '_ in the Agricultural Adjustment Act, as

amended and administered, 2' in the Soil Conserva-

tion and Domestic Allotment Act, as administered, 25

and in the laws of Georgia, Florida, Mississippi and

Alabama, which produce ninety-five percent of the

gt_n naval stores. 2' It was not disputed that "the

Cong., 1st Sess., on S. 2475 and H. R. 7200, Fair Labor"

Standards dct o/1937, pp. 1164--1190. See. also, 81 Cong.
Rec. 7660.

The operations conmst in the maul of cutting a mark in tlm

tree, attaching and collecting cups Ill whmh the gum gathers,

and distilling xt into turpentine and 1o_m by one or two

men. Hearings, supra, at pp. 1170--1171, 1186-1187.

22The wJtness distinguished the production of gmn tur-

pentine, described above, from wood turpentine, which is

obtained by taking dead wood from the forest to a process-

ing plant for shredding and refining The latter operatmn

was stated to be industrial and manufacturing. Id., at 1186-

1189 ; see Wage and Hour Interpretative Bulletin No. 14, p. 4.

_SHearings_ supra_ r/ote 21 at p. 1165. See note 18,

supra, p 114.

"2, Id., at pp. 1166-1167. See in particular Section 8 (c)

(2) and (6) of the Agricultural Adjustment Act, approved

August 24, 1935, 49 Stat. 754-756, U. S. C., Tit. 7, Sec. 608c

(2) and (6).

_5 [d. at p. 1167.

2Bid., at pp. 1167--1168. The state st'ltutes are there

quoted.
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sawmill people are probably manufacturel_ " ' A

representative of the lumber industry, appearing

before the conmuttees, (lid not request any general

exemption but assumed that the industry was cov-

ered by tim billD

With this testmlony before Conp'ess, the exemp-

tion of gxma turpentine from an act wluch apphes

to the lumber industry cannot be deemed arbdrary

or capricious m violatmn of the Fifth Amendment.

E. THE ACT IS NOT INDEFINITE

Appellee has argued that the Fair Labor Stand-

ards Act violates the due process clause because of

_ts indefiniteness m defining the persons subjected

to its terms. We find it difficult to comprehend

thin objection.

The Act apphes to employees engaged m com-

merce or in the production of goods for commerce

(Sections 6 and 7). "Conm_erce" _s defined as

trade, transportation: etc., among the several states

or from any state to an)- place outside flmrcof,

(Section 3 (b)) and "production of goods" Is de-

freed, most broadly, as work4ng on goods in any

maturer (Section 3 (j)). The word "goods" is

also defined (Section 3 (i)). Thus one who em-

ploys persons workfi_g on goods which are sent

across state lines would know he was subject to the

Act. Certainly no one m the position of appellee

"; Id., at p. 1184.

_ Id : at pp 963-965 (lestmmny of Wilson C-mpton)
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could have any doubt as to the applicability of the

statute to him.

Of course, borderline cases may probably be

found where there might be disagreement as to

whether a person fell within the statutory defini-

tion. But obviously they do not make a law un-

constitutional, or no law could stand. Cf. Nash v.

United S,_ates, 229 U. S. 373.

CONCLUSION

For the above reasons it is respectfully sub-

mitted that the Fair Labor Standards Act is valid

and that the judgment of the court below should

be reversed.
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±kPPENDIX A

1. TKE F__,IRLABORSTANDARDS ACT,

52 Stat. 1060, U S. C, Title 29, Sec. 201 et seq.:

IS. 2475]

AN ACT To provide for (he estabhshmen( of fair

labor standards m eml)loymel_ts m and affe(ttmg

lntel_taie eOlUlllerco; and for other pllrposes.

Be it a_acted by tI_e Se)_ate rl)_d Ho_tse of R_;pre-

ve_ttaEves of the U)_,_ted States of :l._)_er_ca m Con-

gress assembled, That this Act may bc cited as the
":Fair Lahor Standards Act of 1938."

FINDING ._.ND DECLARATION OF POIACY

SEC. 2. (a) The Congreas hereb.v finds that the

existence, in uldustries e_gaged m commerce or in

the production of goods for commerce, of labor
conditions detrimental to the maintenance of the

minimum standard of living necessary for health,

efficiency, and general well-being of workel_ (1)

causes conimeree and the cham_els and instrumen-

talities of colmuerce to be used to spread al_d per-

petuate such labor eond_i_ons among the workers

of the several States; (2) burdens commerce and

the free flow of goods m commerce ; (3) constitutes

an unfair method of compehhon in commerce; (4)

leads to labor disputes burdening and obstructing

commerce and the free flow of goods _n commerce;

(119)
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and (5) interferes with the orderly and fair mar-

keting of goods in commerce.

(b) It is hereby declared to be the policy of this

Act, through the exercise by Congress of its power

to regulate commerce among the several States, to

correct and as rapidly as practicable to eliminate

the conditions above referred to in such industries

without substantially curtailing employment or

earning power.

DEFINITIONS

SEc. 3. As used in this Act-

(a) "Person" means an individual, partnership,

association, corporation, business trust, legal repre-

sentative, or any organized group of persons.

(b) "Commerce" means trade, commerce, trans-

portation, transmission, or communication among

the several States or from any State to any place

outside thereof.

(c) "State" means any State of the United

States or the District of Colmnbia or any Territory

or possession of the United States.

(d) ":Employer" includes any person acting di-

rectly or indirectly in the interest of an employer

in relation to an employee but shall not-include the

United States or any State or political subdivision

of a State, or any labor organization (other than

when acLing as an employer), or anyone acting in

the capacity of officer or agent of such labor or-

ganization.

(e) "Employee" includes any individual em-

ployed by an employer.

(f) "Agriculture" includes farming in all its

branches and among other things includes the culti-

vation and tillage of the soil, dairying, the produc-



121

tion, cultivation, growing, and halwesting of any

agricultural or horticultural connnodatms (hmlud-

ing commoditms defined as agricultural commodi-

ties in section 15 (g) of the Agricultural Market-

hag Act, as amended), the raising of hvestock, bets,

fur-bearing animals, or lmulhT, and any practices

(including any forestl:v or lumbering operations)

performed by a farmer or on a farm as an mmdent

to or in eonjtmetlon with such farming operahons,

including preparahon for market, dehvery to stor-

age or to market or to carriers for transportatmn

to market.

(g) "Eml)loy" includes to suffcr or permit lo

work.

(h) "Industry" means a trade, business, indus-

try, or branch thereof, or group of industries, m

whmh individuals arc gamflflly employed.

(i) "Goods" means goods (including slups and

marine equipment), wares, products, commodities,

merchandise: or arhcles or subjects of commerce of

any character, or any part or ingl_'dient thereof,

but does not include goods after thmr delivery into

the actual ph._ical possession of the ultinmte con-

sumer thereof other than a producer, manufac-

turer, or processor thereof.

(j) "Produced" memas produced, manufac-

tm-ed, nfined, hmadled, or m any other manner

worked on in any State; mad for the purposes of

this Act ml employee shall be deemed to have been

engaged in the production of goods if such em-

ployee was employed in producing, manufacturing,

mining, handlhag, transporting, or in any other

manner working on such goods, or in any process

or occupation necessary to the production thereof,

in any State.
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(k) "Sale" or "sell" includes any sale, ex-
change,contract to sell, consignment for sale, ship-
ment for sale,or other disposition.

(1) "Oppressive child labor" means a condition
of employment under which (1) any employee
under the age of sixteen years is employed by an
employer (other than a parent or a person stand-
ing in place of a parent employing his own child
or a child in his custody under the age of sixteen
years in an occupation other than mannfacturing
or mining) in any occupation, or (2) any employee
between tile ages of sixteen and eighteen years is
employed by an employcr in any occupation which

the Chief of the Children's Bureau in the Depart-

ment of Labor shall find and by order declare to be

particularly hazardous for the employment of chil-

dren between such agcs or detrimental to their

health or well-being; but oppressive child labor

shall not be deemed to exist by virtue of the em-

ployment in any occupation of any person with re-

spect to whom the employer shall have on file an

unexpired certificate issued and held pursuant to

regulations of the Chief of the Children's Bureau

certifying that such person is above the oppressive

child-labor age. The Chief of the Children's Bu-

reau shall provide by regulation or by order that

the emplo:_maent of employees between the ages of

fourteen and sixteen years in occupations other

than manufacturing and mimng shall not be

deemed to constitute oppressive chdd labor if and

to the extent that the Chief of the Children's Bu-

reau determines that such employment is confined

to periods which will not interfere with their

schooling and to conditmns which will not interfere

with their health and well-being.
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(m) "Wage" paid to a.nvemployee includes the
reasonable cost, as de|enmned by the Admmis-

trafor, to the employer of fro'rushing such employee

with board, lodging, or other faeflmes, ff such

board, lodging, or other faefl_tms are tustomarfly

furnished by such employer to Ins employees.

ADMINISTRATOR

SEC. 4. (a) There Is hereby created m dm De-

partment of Labor a Wage and Hour Dlvlsmn

which shall be under the dn'ection of an Admmls-

lrator, to be known as the Admimstrator of the

Wage and Hour Dwlmon (m this Act referred to

as the "Administrator"). The Adminisirator

shall be appointed by the Premdent, by and with

tile advice and consent of the Senate, and shall

recewe compensation at tile rate of $10,000 a )'car.

(b) The Administrator may, subject to the ewil-

service laws, appoint such employees as he deen_s

necessary to carry out his ftmctions and duties

under this Act and shall fix their compensahon in

accordance with the Classffieanon Act. of 1923, as

amended. The Achmmstrator may estabhsh and

utihze such regional, local, or other agencies, and

utihze such vohmtary and uncompensated services,

as may from thne to time be needed. Attorneys

appointed under this se_;tion may appear for and

represent the Admimstrafor m any litigation, but

all such htig_lf.ion shall be subject to the dn-ection

and control of the Attorney General. In the ap-

pointment, selection, classification, and promotmn

of officers and employees of the Adntinista'ator, no

pohtical test or qualification shall be penmtted or

gwen consideration, but all such appointments and
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promotions, shall be given and made on the basis

of merit and efficiency. -

(c) The principal office of the Administrator

.shall be in the Distract of Columbia, but he or his

duly authorized representative may exercise any or

all of his powers in any place.

(d) The Administrator shall submit annually

m January a report to the Congress covering his

activities for the preceding year and including such

reformation, data, and recommendations for fur-

ther legislation in connection with the matters

covered by this Act as he may find advisable.

INIDUSTRY COMlY£ITTEF_S

SEC. 5. (a) The Administrator shall as soon as

practicable appoint an industry committee for each

industry engaged in commerce or in the produc-

tion of goods for commerce.

(b) An industry emnmittee shall be appointed

by'the Administrator without regard to any other

provasmns of law regarding the appointment and

,compensation of employees of the United States.

It, shall include a number of disinterested persons

representing the public, one of whom the Adminis-

trator shaft designate as chairman, a like number

,of persons representing employees m the industry,

and a like number representing employers in the

industry. In the appointment of the persons repre-

senting each group, the Administrator shall give

due regard to the geographical regions in which the

industry is carried on.

(c) Two-thirds of the members of an industry

committee shall constitute a quorum, and the de-

cision of the committee shall require a vote of not
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less than a majority of all its nmml)ers. Members
of an indushT committee shall receiveascompcnsa-
ton for their servmcsa reasonableper diem, whmh
/he Administrator shall by rules and rcgulatmns

prescribe, for each day actually speni, m tile work

of /he committee, and shall m addihon be reim-

bursed for then" necessary travehng and other ex-

penses. Tile Admmish'ator shall furmsh the eom-

nnttce wlt, h adequate legal, stenographm, clerical,

and other assistance, and shall hv rules ,rod regula-

tions prescribe the procedure to be followed by tlle

committee.

(d) The Administrator shall sul)mli to an in-

dustry commlftee from time to tm_c Slleh data as

he may have available on the matte_.-s referred to it,

and shall cause to be brought before if in connection

with such matte_._ any wmmsses whonl he deems

material. An industry committee may summon

other witnesses or call upon tile Adnnmstrator to
furnish additional informahon to ;ud it m _ts de-

liberations.

(e) _ No mdustl T eommdtee appointed under

subsection (a) of this seciion shall have an)" power

to _conmmnd the minimum rate or rates of wages

to be paid under section 6 to any employees in Puerto

Rico or in the Virgin Islands. Notwithstanding

any other provision of this Act, the Administrator

may appoint a special industry committee to recom-

mend the nmlimum rate or rates of wages to be

paid under section 6 to all employees in Puerto

Rico or the Virgin Islands, or in Puerto Rico and

_This paragraph added by amendment contained m Set:
3 of Pub. Res. 88. 76th Cong, 3d Se_ : c 43'2. approved ,hme

26: 1940.
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the Virgin Islands, engagedin commerceor in the
production of goodsfor commerce,or the Adminis-
trator may appoint separate industry committees
to recommend the minimum rate or rates of wages
to be paid under section 6 to employees therein
engagedin commerceor in the production of goods
for commerce in particular industries. An in-
dustry coramittee appointed under this subsection
shall be composedof residents of such island or
islands where the employeeswith respect to whom
such committee was appointed are employed and
residents of the United States outside of Puerto
Rico and the Virgm Islands. In determining the
mimmum rate or rates of wagesto bepaid, and in
determining classifications, such industry commit-
tees and the Administrator shall be subject to the
provisions of section 8 and no suchcommittee shall
recommend, nor shall the Administrator approve,
a minimum wagerate which will g_veany industry
in Puerto Rico or in the Virgin Islands a competi-

tive advantage over any industry in the United

States outside of Puerto Rico and the Virgin

Islands.

MYN'I M TJ1V£ WAGES

SEc. 6. (a) Every employer shall pay to each of

his employees who is engaged in commerce or in

the pIvduction of goods for commerce wages at the

following rates-

(l) during the first year from the effective
date of this section, not less than 25 cents an
hour,

(2) during the next six years from such

date, not less than 30 cents an hour,

(3) after the expiration of seven years
from such date, not less than 40 cents an
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hour, or tile rate (not less fllan 30 cents an

hour) 1)reserfl)ed Ill lhe appheable order of
tim Administrator issued under section 8,
whichever Is lower, and

(4) at all)" thne after tile effective date of
this section, not less than the rale (not in

excess of 40 cents an hour) 1)reserd)ed m lhe
apl)hcable order of the Ad_|lnlslralor >.sued
under section 8.

(5) : if such mnph_yee Is a lmme _ orker m
Puerto Rico or the Vwgm lshmd_, not less
than tile mmmmm pmce rare presembed hy
reg-tllatloll or order: or. if 11o stleh lllllllllllllll

pmee rate is m effect, any pmee rate adopted
by sueh emplo.ver wlneh shall .vwld. Io tile
proportmn or class of employees l')resenbed

bv re_dahon or order, not less than the ap-
plicable mnumunl hourly wage rate. Such
lnlllllllllln piece l'a_es el' elllI)lover piece ra_-es

shall be eonmmnsurate with. and shall be

paid ill lieu of. the mmnnum hourly wage
rate apphcal)le under tile prowslons of tills
section. The Admimstrator, or Ills author-
lzed representatwe, shall have power to
make sneh reDflatlons or ordm_ as are

neee_ary or apl)roprmte to carry out any
of tile provisions of this l)aragraph, includ-

ing the power, without limiting the general-
It}, of the foregoing, to define any operation
or occupation which Is perfornmd by such
home work employees ill Puerto Raco or the
Virgin Islands; to estabhsh minmmm pmce
rates for any operatmn or occupation so de-
fined ; to prescribe tile method and procedure
for ascertaining and l)rmnulgatmg mmi-
nmm piece rates; to prescribe standards for

employer piece rates, including the propor-
tion or class of employees who shall recmve

not less than tile mmimunl hourly wage rate :

See note 1. supra, p 125.



128

to define the term "home worker"; and to
prescribe the conditions under which em-

ployers, agents, contractors, and subcon-
tractors shall cause goods to be produced by
home workers.

(b) This section shall take effect upon the expira-

tion of one hundred and twenty days from the date

of enactmeat of this Act.

(e) s The prowsions of paragraphs (1), (2), and

(3) of subsection (a) of this section shall be super-

seded in the case of any employee in Puerto Rico or

the V_gin Islands engaged in commerce or in the

production of goods for commerce only for so long

as and insofar as such employee is covered by a

wage order issued by the Administrator pursuant

to the recommendations of a special industry com-

mittee appointed pursuant to section 5 (e).

MAXl_UM ItOURS

SEC. 7. (a) No employer shall, except as other-

wise provided in this section, employ any of his

employees who is engaged in commerce or in the

production of goods for commerce--

-_ (1) for a workweek longer than forty-four

hours during the first year from the effec-

tive date of this section,

(2) for a workweek longer than forty-two

hours during the second year from such date,

or

(3) for a workweek longer than forty

hotws after the expiration of the second year
from such date.

a See note 1, s_,wa , p. 125.



mflesssuch eml)loycereceivescompensationfor lus
emplo)qnent in excessof tile hours abovespecified
at a rate not less than one and one-half trams the
regular rate at which he _semployed.

(b) No employer shall be deemed to have vio-
lated subsection (a) I)y eml)loynlg any emplo.vee
for a workweek in cxccssof that specified in such
subsectmn without paying the compensation for
overtrain cml)lo._nent prescmbed therein _t' such
employee _sso employed--

(l) m pursuance of an agreement, made
as a result of collective bargaining by repre-
sentatives of employeescertified asbona fide
by the Natmnal Labor Relations B_ard,

which provides that no employee shall be

employed more than one thousand hours

during an)" permd of twenty-six consecutive

weeks,

(2) on an annual basis m pursuance of an

agreement with lfis employer, made as a re-

sult of collective bargaining by representa-

tives of employees cerfified as bona fide by

the National Labor Relahons Board, which

provides that the employee _lall not be em-

ployed more than two thousand hours dur-

ing any period of fifty-two consecutive

weeks, or

(3) for a period or periods of not more

than fourteen workweeks in the aggregate m

any c,'flendar year in an industlT found by
the Administrator to be of a seasonal

nature,

find if such employee receives compensaflon for cm-

plo_nent in excess of 12 hours in any workday, or
25424_¢----10--10
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for employment in excess of 56 hours in any work-

week, as the case may be, at a rate not less than one

and one-ha:If times the regular rate at which he is

employed.

(c) In the case of an employer engaged in the

first proce_sing of milk, whey, skimmed milk, or

cream into dairy products, or in the gimfing and

compressing of cotton, or in the processing of cot-

tonseed, or in the processing of sugar beets, sugar-

beet molasses, sugarcane, or maple sap, into sugar

(but not refaled sugar) or into syrup, the provi-

sions of subsection (a) shall not apply to his em-

ployees in any place of employment where he is so

engaged; and in the case of an employer engaged

in the first processing of, or in canning or packing,

perishable or seasonal fresh fruits or vegetables,

or in the first processing, within the area of produc-

tion (as defined by the Administrator), of any agri-

cultural or horticultural commodity during sea-

sonal operations, or in handling, slaughtering, or

dressing poultry or livestock, the provisions of sub-

section (a), during a period or periods of not more

than fourteen workweeks in the aggregate in any

calendar year, shall not apply to his employees m

any place of employment where he is so engaged.
(d) This section shall take effect upon the ex-

piration of one hundred and twenty days from the

date of enactment of this Act.

WAGE ORDERS

SEO. 8. (a) With a view to carrying out the'policy

of this Act by reaching, as rapidly as is econom-

ically feasible without substantially curtailing em-

ployment, the objective of a universal minimum
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wage of 40 cents an hour in each lndustr.v engaged

ill commerce or in the productmn of goods for con>

merce, the Administrator shall from tune to tune

convene the industry eonmnttee for each such in-

dustry, and the industry comnnttee shall from tram
to t,me recommend the mmmmm rate or rates of

wages to be paid under section 6 by employers en-

gaged in commerce or m the production of goods

for eommeree in sueh mdustry or elass_fieatmns

therm n.

(b) Upon the convening of an industry cam-

,mttee. the Admnnst,'ator shall refer to it the ques-

tion of the minimum wage rate or rates lo he fixed

for such industD'. The industry corn,toltec shall

investigate eonthtmns m the industry and the com-

mittee, or any authorized subeonmnttee thereof,

nmy hear sueh witnesses nnd reemve sueh evidence

as may be necessary or approprmte to enable the

committee to perform its duties and functmns un-
der this Aet. The eonunittee shall recommend to

the c_.dlllllllSll-alOl- the Inghest llllnilnulll wage rates

for the indtrstry which it determines, having due

regard to economic and eompet_hve conditions,

will not substmltially eurtad employment m the

industry.

(c) The industry committee for any mdust W
shall recommend such reasonable elassfficatiot_

within rely indushT as it determines to be neces-

sary for the purpose of fixing for each classifica-

tion within such industl T the highest mhlimum

wage rate (not in excess of '40 cents an hour) which

(1) will not substanhally era'tail emploDnent ill

such classification and (2) will not give a competi-

tive advantage to any group m the industlT, and

shall recommend for each elassffieatmn m the in-
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dustry the highest minimum wage rate which the
committee detel_lines will not substantially curtail
employment in such classification. In determining
whether such classifications should bemade in any
industry, in making such classifications, and in
determining the minimum wage rates for such
classifications, no classification shall be made, and
no mimmum wage rate shall be fixed, solely on a
regional basis, but the industry connnittee and the
Administrator shall consider among othcr relevant
factors the following:

(]) competitive conditions as affected by
transportatmn, hying, and production costs;

(2) the wagesestablished for work of like
or comparable character by collective labor
agreements negotiated between employers
and employees by representatives of their
own choosing; and

(3) the wagespaid for work of like or com-
parable character by employers who vohm-
tarily maintain minimum-wage standards in
the industry.

No classification shall bemadeunder this sectionon
the basis of ageor sex..

(d.) The. industry committee shall file with the
Administrator a report containing its recommenda-
t-ions with respect to the matters referred to it.
Upon the filing of such report, the Administrator,
after due notice to interested persons, and givlng
them an opportunity to beheard, shall by order ap-
prove and carry into effect the recommendations
contained in suchreport, if he finds th_it the recom-
mendations are made in accordancewith law, arg
supported by,the evidenceadduced at the hearh_g,
and, taking into consideration the samefactors as
are required to be consideredby the industry corn-
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mittee, will carry out the purposesof this section:
otherwise he shall disapprove sllch recommenda-
tions. If the Administrator (hsapproves such
reconmiendatlons, lie shall again refer the matter
to such committee, or to another industry comm_t-
tee for such industry (whmh hc may appoint for
such purpose), for further consideration and
recommendations.

(e) No order issued under this section with re-
spect to any industry prior to the expiration of
sevenyears from the effective date of sechon6 shall
remain m effect after suchexpiration, and noorder
shall be issued under this section with respect to
any industry on or after such expiration, unless
the industry committee by a preponderance of the
evidence before it recolmnends, and the Adminis-
trator by a preponderance of lhc evidenceadduced
at the hearing finds, that the continued effechveness
or the _ssuanceof the order, as the easemay be. _s
necessary in order to prevent substantml curtail-
ment or employment m the mdustr.v.

(f) Orders issued raider this .-:ectlon shall define

the industries and classlficatmns thereto to which

they are to apply, and shafll contain such terms and

conditions as the Administrator finds necessary to

call T OUt the purposes of such orders, to prevent

the circumvention or evasion thereof, and to safe-

guard the mininmm wage rates established thereto.
No such order shall take effect until after due no-

tice is given of the issuance thereof by publication

in the Federal Register and by such other ineaus as

the Administxator deems reasonably calculated to

give to interested persons general nohee of such
issuance.
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(g) Due notice of any hearing provided for in

this section shall be given by publication in the

Federal Register and by such other means as the

Administrator deems reasonably calculated to give

general no'Lice to interested persons.

ATTENDANCE OF WITNESSES

SEC. 9. For the purpose of any hearing or

investigation provided for in this Act, the pro-

vismns of sections 9 and 10 (relating to the attend-

ance of witnesses and the production of books,

papers, and documents) of the Federal Trade Com-

mission Act of September 16, 1914, as amended

(U. S. C., 1934 edition, title 15, secs. 49 and 50),

are hereby made applicable to the jurisdiction,

powers, and duties of the Administrator, the Chief

of the Child1:en's Bureau, and the industry com-

mittees.

COURT REVIEW

SEC. 10. (a) Any person aggrieved by an order

of the Adnfinistrator issued lmder section 8 may

obtain a ceview of such order in the circmt court

of appeals of the United States for any circuit

wherein such person resides or has his principal

place of business, or in the United States Court

of Appeals for the District of Columbia, by filing

in such court, within sixty days after the entl:y

of such order, a written petition praying that the

order of the Administrator be modified or set

aside in whole or in part. A copy of such petition

shall forLhwith be served upon the Administrator,

and thereupon the Administrator shall certify and

file in the court a transcript of the record upon

which the order complained of was entered. Upon
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the fihng of such transcmpt such court shall have

exclusive 3urisdiehon to affirm, modify, or set

aside such order in whole o1" in part, so far as it is

appheable to the petlhoner. The rewew b.v the

court shall be hnnted to questions of law. and find-

ings of fact by the Administrator when supported

by substantml evidence shall be conelnsive. No

objectmn to the order of the Administrator shall

be considered by the court unless such ob.lectmn

shall have been urged before the Adnnnistrator or

unless there were reasonable grounds for failure

so to do. If application is made to the court for

leave to adduce additmnal evidence, and it is shown

to the satisfaction of the court that such add>

tmnal evidence may matermlly affect the result of

the proceeding and that there were reasonable

grounds for failure to adduce such evidence in the

proceeding before theAdmimstrator, the court may
order such additional evidence to be taken hcforc

the Administrator and to be adduced upon the

hearing in such manner and upon such terms and

conditions as to the court may seem proper. The

Adnmustrator may mothfy Ins fin(hngs l)v reason

of the .additional evidence so taken, and shall file

with the court such modified or new findings winch

if suppmlted by substantial evidence shall be con-

clusive, and shall also file his reeonunendation, if

any, for the nmdifieation or setting aside of the

original order. The jud_nent mid decree of the

court shall be final, subject to review by the

Supreme Com_ of the United States upon cer-

tiorari or certification as provided in sections 239

and 240 of the Judicial Code, as mnended (U. S. C.,

title 28, sees. 346 and 347)
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(b) The commencement of proceedings under
subsection (a) shall not, mfless specifically ordered
by the court, operate as a stay of the Ad_ninistra-
tor's order. The court shall not grant any stay of
the order unless the person complaining of such
order shall file in court an undertaking with a
surety or surities satisfactory to the court for the
payment to the employeesaffected by the order, in
the event such order is affirmed, of the amount by
which the compensation such employees are en-
titled to receive under the order exceedsthe com-
pensation they actually receive while such stay is
in effect.

/IN_ESTfGATIONS, INSPECTIONS, AND RECORDS

SEC. 11. (a) The Administrator or his desig-

nated rep:cesentatlves may investigate and gather

data regarding the wages, hours, and other condi-

tions and practices of employment m any industry

subect to this Act, and may enter and inspect such

places and such records (and make such transcrip-

tions thereof), question such employees, and inves-

hgate such facts, conditions, practices, or matters

as he may deem necessary or appropriate to de-

termine whether any person has violated any pro-

vimon of this Act, or which may a_d in the

e{_forcement of the provisions of this Act. Except

as provided in section 12 and in subsection (b) of

this section, the Admimstrator shall utihze the

bureaus and divisions of the Department of Labor

for all the investigations and inspections necessary

under this section. Except as provided in section

12, the Administrator shall bring all actmns under
section 17 to restrain violations of this Act.
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(b) With the consent and cooperation of State
agenciescharged w_th the admlmstratmn of State
labor laws, the Administrator and the Chmf of the
Children's Bureau may, for the purpose of canT -

ing out their respeenve funehons and duhes under

this Act, utdtze the serwees of State and local

agencies and their employees and, notwithstanding

m_y other prowmon of law, may rem_burse such

State and local agencies and then" employees for

services rendered for such purposes

(e) Every employer subject to any provlsmn of

this Act or of any order issued under this Act, shall

make, keep, and preserve such records of the per-

sons employed by him and of the wages, horn's, and

other conditmns and practices of employment

maintahmd by Iron, and shall presmwe such _eords

for such periods of time, and shall make such re-

ports therefrom to the Administrator as he shall

prescribe by regulatmn or order as necessary or

appropriate for the enforcement of file provisions

of this Act or the regulatmns or orders thereunder.

OI_LD LABOR PROVISIONS

SEO. 12. (a) After the expiratmn of one hun-

dred and twenty days from the date of enacmmnt

of this Act, no producer, mmmfacturer, or dealer

shall ship or deliver for shipment in commerce any

goods produced in an establishment situated m the

United States in or about which within thirty days

prior to the removal of such goods therefrom any

oppressive child labor has been employed: Pro-

vided, That a prosecution ,'rod conviction of a de-

fendmlt for the shipment or delivery for shipment

of any goods under the eondihons herein prohllmed
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shall be a bar to any further prosecution against
the samedefendant for shipments or deliveries for
shipment of any such goods before the beginning
of said prosecution.

(b) The Chief of the Children's Bureau in the

Department of Labor, or any of his authorized rep-

resentatives, shall make all investigations and in-

spections under section 11 (a) with respect to the

employment of minors, and, subject to the direc-

tion and control of the Attorney General, shall

bring all actions undex section 17 to enjoin any act

or practice which is unlawful by reason of the

existence of oppressive child labor, and shall ad-

minister all other provisions of this Act relating to

oppressive child labor.

EXEMPTIONS

SEC. 13. (a) The provisions of sections 6 and 7

shall not apply with respect to (1) any employee

employed nl a bona fide executive, administrative,

professmnal, or local retading capacity, or m the

capacity of outside salesman (as such terms are

defined and dehnuted by regulations of the Admin-

istrator) ; or (2) any employee engaged m any re-

tail or service estabhshment the greater part of

whose selhng or servicing is in intrastate com-

merce; or (3) any employee employed as a sea-

man; or (4) any employee of a carrier by air

subject to the provlsmns of title II of the Railway

Labor Act,; or (5) any employee employed m the

catching, taking, harvesting, cultivatmg, or farm-

ing of any kind of fish, shellfish, crustacea, sponges,

seaweeds, or other aquatic fotzns of animals and

vegetable Iife, including the going to and return-
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ing from work and inehldmg employment in tile

loading, unloading, or packing of such products

for slnpment or m propagating, processing, mar-

ketmg, freezing, eanning_ curing+, storing, or d_s-

tnbuting the above lwoduets or byproducts there-

of; or (6) any employee employed m agrieultm'e ; or

(7) any employee to the extent that such employee

Js exempted by regulalmns or orders of tim Ad-

mimstrator issued under seenon 14. or (8) any

employee employed tn cotme(:tmn with the publi-

cation of any weekly or setmweeldy newspaper
with a elreulatmn of less than three thousand the

nmjor part of whmh e,reuhmon _s wtlhin the

county where printed and pubhshed: or (9) any

employee of a street, suburl)all: or ln'[el'llrball elec-

tric railway, or local trolley or motorbus earner,

not included m other exemptmns eonlnmed m tlns

seehon ; or (10) to any individual employed x\ lthm

the area of productmn (as defined by the Admin-

istrator), engaged m handhng, paekmg, stomng,

ginning, compressing, pasteurizing, drying, pre-

paring in their raw or natm'al state, or canning

ot_ agrmultural or hortmuhuval _ommo(hlles for

market, or m nmking eheese or butter or other

dairy products, or (11)' any switchboard operator

employed in a publie telepholm exchange whmh
has less than five hundred stations.

(b) The provisions of seetmn 7 shall not apply

with respect to (1) any employee with respect to
whom the Interstate Commerce Oommissmn has

power to establish quahficahons and nmximum

hours of serviee pm_suant to the provismns of see-

4Thin elau_ added by amendment of Au_n_st 9; 1939. 53
Stat IL266
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tion 204 of the Motor Carrier Act, 1935; or (2)
any employee of an employer subject to the pro-
visions of Part I of the _nterstate CommerceAct.

(c) The,,provisions of section 12 relating to
child labor shall not apply with respect to any em-
'ployee employed in agriculture while not legally
required to attend school, or to any child employed
as an actor in motion pictures or theatrical pro-
ductions.

LEARNERS_ APPRENTICES_ AND _ANDICAPPED WORKERS

SEC. 14. The Administrator, to the extent neces-

sary in order to prevent curtailment of opportu-

nities for employment, shall by regulations or by

orders provide for (1) the employment of learners,

of apprenLices, and of messengers employed exclu-

sively in delivering letters and messages, under spe-

cial certificates issued pursuant to regulations of

the Administrator, at such wages lower than the

minimum wage applicable under section 6 and sub-

ject to such limitations as to time, number, propor-

tion, and length of service as the Administrator

shall prescribe, and (2) the employment of indi-

viduals whose earning capacity is impaired by age

or physical or mental deficiency or injury, under

special cectificates issued by the Administrator, at

such wages lower than the minimum wage appli-

cable under section 6 and for such period as shall
be fixed in such certificates.

PRO]_BITED ACTS

SEC. 15. (a) After the expiration of one hun-

dred and twenty days from the date of enactment

of this Act, it shall be unlawful for any person--
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(1) to transport, offer for transportation.
ship, deliver, or sell in comnmrce, or to shlpl

deliver, or sell with knowledge that ship-
ment or dehvery or sale thereof in commerce
IS intended, an)" goods in the production of
wlnch any employee was employed ill Vl01a-
tlon of section 6 or sechon 7: or m vmlatlon
of any regtflatmn or order of the Adminis-
trator issued under sectmn 14; except that
no provlsmn of this Act shall mlpose any ha-
bflity upon any common can'mr for the

transportatmn in commerce m the regttlar
course of its husmess of any goods not pro-
duced by such common can'mr, and no pro-

vision of tins Act shall excuse any common
carrier from its o})llgatlOn to accept any
goods for transportation;

(2) to violate any of the provlsmns of see-

tion 6 or sectmn 7, or any of the prows,ons
of any regulatmn or order of the Adminis-
trator issued trader sectmn 14 :

(3) to discharge or in any'other manner
discriminate against any employee because
such employee has filed any complaint or in-

stituted or caused to be instituted any pro-
eeeding raider or related to this Act, or has
testified or is about to testify in any such
proceedmg, or has served or is about to serve
on an industry committee;

(4) to violate any of the provisions of
section 12;

(5) to violate any of the provisions of sec-
tion 11 (e), or to make ,any statement, re-
port, or reeo_xl filed or kept pursuant to the
provisions of such section or of any regula-
tion or m_ler thereunder, knowing such
statement, report, or record to be false m a

materiM respect.

(b) :For the purposes of subsection (a) (1) proof

that any employee was employed in any place of
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employment where goods shipped or sold in com-
merce were produced, within ninety days prior to
the removal of the goods from such place of em-
ployment, shall be prima facie evidence that such
employee was engaged in the production of such
goods.

PENALTIES

SEC. 16. (a) Any person who willfully violates

any of the provisions of section 15 shall upon con-

viction thereof be subject to a fine of not more than

$10,000, or to imprisonment for not more than six

months, or both. No person shall be imprisoned

under this subsection except for an offense commit-

ted after the conviction of such person for a prior

offcnse under this subsection.

(b) Any employer who violates the provisions of

section 6 or section 7 of this Act shall be liable to

the employee or employees affected in the amount

of their unpaid minimum wages, or their unpaid

overtime compensation, as the case may be, and m

an additional equal amount as liquidated damages.

Action to recover such liability may be maintained

in any court of competent jurisdiction by any one

or more employees for and in behalf of himself or

themselves and other employees similaEy situated,

or such employee or employees may designate an

agent or representative to maintain such action for

and in bebalf of all employees similarly situated.

The court in such action shall, in addition to any

judgment awarded to the plaintiff or plaintiffs,

allow a reasonable attorney's fee to be paid by the

defendant, and costs of the action.
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INJUNCTIOX PROCEEDINGS

NEC. 17. The dlstrmt courts of the United States

and the United States courts of the Territories and

possessions shall have Jurisdiction. for cause

shown, and subject to the provisions of section 20

(relating to nonce to oppostte party) of the Act.

entitled "±__ Act to SUl)l)lement existing laws

against unlawful testators and monopohes, and for

other purposes", approved Oetol)er 15, 1914, as

amended (U. S. C., 1934 edition, ntle 28, see. 381).

to restrain vmlations of section 15.

RELATION TO OTHER LAWS

SEC. 18. No provismn of this Act or of any order

therem_der shall excuse noneomphanee wllh any

Federal or State law or mmnelpal ordinance

establishing a mininmm wage higher than the mini-

mum wage established under this Act or a nmxi-
llllllll workweek lower than the lnaxilnum workweek

estabhshed under this Act. and no I)l'OV1SlOll of lhls

Act relating to the employment of child labor shall

justify noneomphmme with any Federal or State

law or mtmielpal ordnlmme establishing a ll_gher
stmidard th,'m the standard estabhshed under tins

Act. No provision of tills Act shall justify any

employer in reduehlg a wage paid by him which

is in excess of the applicable minmmm wage under

this Act, or justify rely employer m increasing

hom_ of employment maintafiled by him which are

shorter than the maximmn hours applicable under
this Act.
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SEPARABmITrOFPROVISIONS

SEC.19. If any provision of this Act or the ap-
plication of such provision to any person or cir-
cumstanceis held hlvalid, the remainder of the Act
and the application of such provision to other per-

sons or circumstances shall not be affected thereby.

Approved, June 25, 1938.

2. THE PERTINENT REGULATIONS

Title 29, Chapter V, Code of Federal Regulations,
Part 516

UNITED STATF-S DEPARThIENT OF LABOR, WAGE AND HOUR

DIVISION

Regulations on records to be kept by employers

pursuant to Section 11 (c) of the Fair Labor

Standards Act of 1938; approved Oct. 21, 1938;

published in Fed. Reg. Oct. 22, 1938

SECtion 516.1--RECORDS REQUrRED.--Every em-

ployer subject to any provisions of the Fair Labor

Standard,,_ Act or any order issued under this Act

shall make and preserve recor4s containing the

following information with respect to each person

employed by him, with the exception of those

specified in sections 13 (a) (3), 13 (a) (4),

13 (a) (5), 13 (a) (6), 13 (a) (8), 13 (a) (9),

and 13 (a) (10) of the Act:

(a) Name in full.
(b) Home address.
(c) Date of birth if under 19.

(d) Hours worked each workday and
each workweek.

(e) Regular rate of pay and basis upon
which wages are paid.
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(f) Wages at regular rate of pay for each
workweek, excluding ext'ra compensationat-
tribut'able to the excessof the overtime rate
over the re_llar rate.

(g) Extra wages for each workweek at-
tributable to the excessof the overtime rate
over the regular rate.

(h) Additions to cash wages at cost.,o1"
deductions from snpulatcd wages in the
amount deducted or at the cost of the _tcm
for winch deducrion is made, whichever is
less.

O) Total wagespaid for each workweek.
(j) Date of payment.

Prowded, lwwevel; That wffh respect t'o em-

ployees specified m sect.ion 13 (b) of the Act'.

records referred to in paragraphs (f) and (g) of

tins seefmn shall nol: be rcqmred; and

Provtded f_o'theG That with respect, to em-

ployees who are specified in section 13 (a) (2) of

the Act and employees who arc defined in regtfla-

tions of the Wage and Hour Diviswn. Pa|'t' .541

(Regulations defining and dehmmng the terms

"any employee employed in a I)ona fide executive,

a(hnbfistrafiive, professional: or local retailing ca-

pacity, or in the capacffy of outside salesman"

pursuant to sec. 13 (a) (1) of the :Fair Labor

Standards Act)--employers need make and pre-

serve records containing the following reformation

only:

(a) Name in flfll.

(b) Home address.
(c) Occupations.

Provided f_trth,r, That, with respect fo em-

ployees employed or purported to be employed by
2_1o4,6----40-_ 11
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an employer in pursuance of the provisions of sec-

tion 7 (b) (1) or section 7 (b) (2) of the Fair

Labor Standards Act, employers shall comply with

each of the following additional requirements:

(a) Keep and prcserve a copy of each
collective bargaining agreement which en-
title.s or purports to entitle an employer to
employ any of his employees in pursuance of
the provisions of section 7 (b) (1) or sec-
tion 7 (b) (2) of the Fair Labor Standards
Act.

(b) Report and file with the Ach_inistra-
tor at Washington, D. C., within thirty days
after such collective .bargaining agreement

has been made, a copy of each such collec-
tive bargaining agrecment. Likewise, a
copy of each amendment or addition thereto
shs,ll be reported and filed with the Admin-
istrator at Washington, D. C., within thirty
days after such amendment or addition has

been agreed upon. If any such collective
bargaining agreement, or amendment or ad-
dition thereto, was made prior to the 25th
day of April 1939, a copy thereof shall be
reported and filed with the Administrator
at Washington, D. C., on or before the 26th
day of May 1939. The reporting and filing
of any collective bargaimng agreement or
amendment or addition thereto shall not be

construed to mean that such collective bar-

gaining agreement or amendment or ad-
dition thereto is a collective bargaining
agreement w_thin the meaning of the pro-

vismns of Section 7 (b) (1) or Section 7

(b) (2).
(c) Make and preserve a record desig-

nating each employee employed pursuant to
,,_,ach such collective bargaining agreement
and each amendment and addition thereto.
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Provtded further, That with respect, to employees

employed in occupations in the performance of

whmh the employee receaves tips or gratuities from

third persons which are accounted for or turned

over by the employee to the employer, additmnal

records containing the following mformahon with

respect to each such employee shall be nmde and

preseTwed by the employer:

(a) Total hours worked each workweek
in occupahons m the perfo_nnanee of whmh
the employee receives _lps or gratmtms from

third persons.
(b) Total hours worked each workweek

in any other occupation.
(e) Wages paid each workweek for hours

worked under (a) above ; provided, however,
that if the employer claims as "wages paid"
the anmunt of a_y gratuities or tips vohm-
tartly paid to the employee by third pel_ons
and accounted for or ttu'ned over by the
employee to the employer, such amounts
nmst be recorded m a separate cohmm
from that in which any other compensation
is l_eoMed.

(d) Wages paid each workweek for hours
worked trader (b) above; provided, however,

that if the employer claims as "wages paid"
the amount of _my grattfities or tips volun-

fairly paid to the employee by thh'd persons
and accounted for or turned over by the

employee to the employer, such amounts
must be l_corded in a separate eohtmn from
that in which any other compensation _s
recorded.

(This section, as amended, approved by the
Administrator October 13, 1939. and pub-
hshed in the Federal Register October 14,

:1939.)
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SEc. 516.2.--Fo1_ OF RF_RI)S.

No particular order or form is prescribed for

these records, provided that the information re-

quired in section 516.1 is easily obtainable for

inspection purposes.

SEe. 5]6.3.---PLACn AND PI!_RIOD _FOR ]_EEPINO

RECORDS.

Each employer shall kecp the records required

by these regulations for his employees within each

State rather at the place o1" places of employment

or, where that is impracticable, in or about at least

one of his places of bush]css within such State,

unless otherwise authorized by the Administrator.

Such records shall be kept safe and readily acces-

sible for a period of at least 4 years after the entry

of the record, and such records shall be open to

inspection and transcription by the Administrator

or his duly authorized and designated representa-

tive at any time.

SECTION 516.4.---DEF,INITIONS OF TEII_IS USED IN

T]KESE REGIYLATIONS.

(a) Act.--The "Act" means the Fair Labor
Standards Act of 1938.

(b) Hours worked.---For the purpose of these

regulatiens the term "hours worked" shall include

all time during which an employee is required by

his employer to be on duty or to be on the employ-

er's premises or to be at a prescribed workplace.

(c) Workd_d and workweek.--For the purposes

of these regulations, a "workday" with respect to

any employee shall be any 24 consecutive hours, and

a "workweek" with respect to any employee shall

be 7 consecutive days, provided that the workday
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or workweek is not changedfor the purpose of eva-
sion of provisions of the Act or any regulations pre-

scribed ptu'suant thereto.

(d) Wage or wages.--For the purposes of these

regulations, the term "wage" or "wages" means all

renumeration for emplo)unent of whatsover nature

whether paid on time work, pmce work, salar.v,

commissmn, bonus, or other bas_s.

(e) Employee.--The term "employee" is defined

by the Act (see. 3 (e)) to include "any indi_udual

employed by an employer," and the term "employ"

is defined by the Act (see. 3 (g)) to include "to suf-

fer or permit to work." It shall be the duty of

each employer to make and preserve all records

reqtdred trader these regulations with respect to

each employee employed by him, whether or not

such employees perform their work in an estabhsh-

ment or plaint operated by the employer or subject

to his bmnediafe supervision. Thus, the reqmred

_cords shall be made and pl_served by the em-

ployer for "ind,strial home workers" or other em-

ployees who produce goods for the employer from

nmterial fln'nished by home or who are compen-

sated for such employment at pmce rates, wherever

such employees actually perform their work.

(f) Regalar rate of pa_j.--For the purpose of

these regulations, the tenn "regular rate of pay"

means-

(i) With respect to an employee paid

solely on ,_1 hom'ly basis (i. e., receiving no
additional wage whatever) : the hourly wage
rate at which he is employed.

(ii) With respect to an employee em-
ployed on a daily, weekly, semimonthly, or
monthly basis for a regular munber of hours
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per week determined by agreement or cus-
tom: the average hourly rate obtained by
dividing the wages earned for that regular
nmnber of hours in the workweek by that
regular number of hours; and

(hi) With respect to an employeepaid on
an}' other basis than those specified in (i)
and (ii) of this Paragraph (f) : the average
hourly rate obtained by dividing the wages
earned for the particular workweek by the
total number of hours worked during that
workweek.

SECTIO_,[ 516.5.----PETITION FOR A_END]_IENT OF

REGULATION.

Any person wishing a revision of any of the

terms of the foregoing regulations on records to be

kept by employers (secs. 516.1 through 516.4) may

submit in writing to the Administrator a petition

setting forth the changes desired and the reasons

for proposing them. If upon inspection of the pe-
tition the Administrator believes that reasonable

cause for amendment of the regulations is set forth,

the Administrator will either schedule a hearing

with due notice to interested parties, or will make

other provisions for affording interested parties an

opportunity to present their views, both in support

and in opposition to the proposed changes.
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