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I respectfully dissent.
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James C. Ho, Circuit Judge, joined by ELROD, GRAVES, HIGGINSON,
WILLETT, and DouGLAs, Circuit Judges, dissenting:

If the First Amendment means anything, surely it means that citizens
have the right to question or criticize public officials without fear of
imprisonment. The Constitution doesn’t mean much if you can only ask
questions approved by the state. Freedom of speech is worthless if you can
only express opinions favored by the authorities. The government may not

answer or agree —but the citizen gets to ask and to speak.

As the Supreme Court has long recognized, “[t]he right to speak
freely and to promote diversity of ideas and programs is . . . one of the chief
distinctions that sets us apart from totalitarian regimes.” Ashton v. Kentucky,
384 U.S. 195, 199 (1966) (quoting Terminiello . City of Chicago, 337 U.S. 1, 4
(1949)). “The right of citizens to inquire . . . is a precondition to enlightened
self-government and a necessary means to protect it.” Citizens United v.
FEC, 558 U.S. 310, 339 (2010).

The right to speak freely and to inquire is precisely what’s at stake in
this case.

Like every American, Priscilla Villarreal holds views that are shared
by some—and disliked by others. But a group of police officers and
prosecutors in Laredo weren’t content to simply disagree with her. They had

to weaponize the coercive powers of the criminal justice system against her.
So they charged her and jailed her for asking a police officer a question.

The majority bristles at this short-hand description. But facts are
stubborn things. Just look at the majority’s own recitation of the facts

presented in this case:

Defendants don’t like that Villarreal “frequently posts. .. content

unfavorable to the Laredo Police Department, . . . the district attorney, and
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other local officials.” Ante, at 3. So they “engaged in a campaign to harass
and intimidate her and stifle her work.” /4. After a months-long
investigation, they settled on a strategy to “arrest Villarreal for [having]
conversations with” a police officer. 7d. at 5. They chose that strategy
because, during those conversations, the officer voluntarily answered her
request for the names of two decedents—one involving a traffic accident, the
other, a suicide. /d. at 5-6. So they charged her with “soliciting information
that had not yet been officially made public” —namely, “the name and
condition of a traffic accident victim and the name and identification of a
suicide victim.” /d. at 2,14. All they could find to charge her was a statute
that had previously been held unconstitutional, and by all accounts has never
been the basis of a successful prosecution. /4. at 20. But that was fine with
them, because their real objective was not to convict, but to humiliate. And
that’s exactly how Defendants used Villarreal’s time in county jail: “[M]any
LPD officers . . . surrounded her, laughed at her, took pictures with their cell
phones, and otherwise showed their animus toward Villarreal with an intent

to humiliate and embarrass her.” 4. at 6 (cleaned up).

So in sum, Villarreal politely asked a question—and an officer
voluntarily answered. No one forced the officer to answer. Villarreal did
nothing to warrant an aggressive, coercive response by law enforcement. The
actions taken here were not split-second judgments calls. No innocent lives
were at stake. No violent armed criminal was at large. Contrast, e.g., Winzer
v. Kaufman County, 940 F.3d 900 (5th Cir. 2019). Instead, this was a months-
long effort to come up with something—anything—to make a popular local
citizen-journalist pay for her unfavorable coverage of local police and

pI'OSCCI]tOI'S.

All that Villarreal seeks from us is the dignity of presenting her
powerful allegations to a jury of her peers. We should’ve granted her

request—or at least resolved her appeal in timely fashion (panel argument
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took place in February 2021, nearly three years ago). Because Villarreal

convincingly alleges not one but multiple violations of our Constitution.

To begin with, the operative complaint presents two distinct theories
of First Amendment liability— Villarreal alleges both a direct violation and
unconstitutional retaliation. As our court has observed, “the First
Amendment prohibits not only direct limitations on speech but also . . .
retaliation against the exercise of First Amendment rights.” Colson ».
Grohman, 174 F.3d 498, 508-9 (5th Cir. 1999). The government can’t arrest
you for engaging in protected speech. That would constitute a direct
violation of your First Amendment rights. In addition, the First Amendment
also prohibits the government from arresting you because it dislikes your
views. That would be unconstitutional retaliation under the First

Amendment.

Villarreal presents both theories. She alleges that Defendants directly
interfered with her First Amendment rights by arresting her for asking
questions. And she further alleges that Defendants retaliated against her
because they dislike her criticisms of Laredo police and prosecutors. These
are distinct theories of liability. We should examine them both. See, e.g.,
Davidson v. City of Stafford, 848 F.3d 384, 398 (5th Cir. 2017) (noting that
“[t]he district court appears to have addressed only [the plaintiff’s] First
Amendment claim in the context of § 1983 retaliation,” and failed to address
his separate claim that his “arrest resulted in an as-applied violation of [his]
First Amendment rights”). And she should be allowed to proceed on both.

Furthermore, Villarreal contends that this blatant misuse of law
enforcement resources against a disfavored citizen presents Fourth

Amendment as well as other claims that warrant trial.
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In response, Defendants claim that Texas Penal Code § 39.06(c)
justifies their campaign against Villarreal. But this statutory defense to

liability under § 1983 is deficient in several obvious respects.

To start, there’s the Supremacy Clause. U.S. CONsT. art. VI, cl. 2.
Federal constitutional rights obviously trump state statutes. And courts have
repeatedly held §39.06(c) unconstitutional—whether facially or as
applied—both before and after Villarreal’s arrest. See State v. Newton, 179
S.W.3d 104,107, 111 (Tex. App.—San Antonio 2005) (observing that “[t]he
trial court...held that subsections (c) and (d) of §39.06 are
unconstitutionally void for vagueness,” and affirming on statutory grounds,
while expressly reserving the constitutional question); State v. Ford, 179
S.W.3d 117, 120, 125 (Tex. App.—San Antonio 2005) (same). That
presumably explains why no one has been able to identify a single successful
prosecution ever brought under § 39.06(c)—and certainly never against a
citizen for asking a government official for basic information of public interest

so that she can accurately report to her fellow citizens.

It should be obvious why public officials can’t enforce state laws in an
obviously unconstitutional manner. The plain text of § 1983 expressly
imposes liability on state actors who violate the Constitution “under color of
[state law].” 42 U.S.C. §1983. The Supreme Court has applied § 1983
accordingly. See, e.g., Myers v. Anderson, 238 U.S. 368, 382 (1915) (“the new
statute did not relieve the new officers of their duty, nor did it interpose a
shield to prevent the operation upon them of the provisions of the
Constitution”) (construing predecessor to § 1983); Zunzin v. Tanvir, 592
U.S. 43, 50 (2020) (section 1983 “impos[es] liability on any person who,
under color of state law, deprived another of a constitutional right”) (citing
Mpyers, 238 U.S. at 379, 383). There’s also broad consensus across the circuits
that “some statutes are so obviously unconstitutional that we will require

officials to second-guess the legislature and refuse to enforce an

57



Case: 20-40359 Document: 00517042176 Page: 58 Date Filed: 01/23/2024

No. 20-40359

unconstitutional statute— or face a suit for damages if they don’t.” Lawrence
». Reed, 406 F.3d 1224, 1233 (10th Cir. 2005).

Tellingly, none of the parties disputes this principle. Only the
majority flirts with the extreme notion that public officials are categorically
immune from § 1983 liability, no matter how obvious the depredation, so long
as they can recite some statute to justify it. See ante, at 21-22 (rejecting “the
idea of ‘obvious unconstitutionality’” as a basis for § 1983 liability). It’s a
recipe for public officials to combine forces with state or local legislators to
do—whatever they want to do. It’s a level of blind deference and trust in

government power our Founders would not recognize.

What’s worse, in addition to the obvious constitutional problems,
Defendants fail to show that Villarreal violated § 39.06(c) in the first place.

Section 39.06(c) purports to prohibit citizens from asking a public
servant for certain non-public information. It’s only a crime, however, if the

information meets the criterion specified by subsection (d).

Yet by all indications, Defendants were entirely unaware of subsection
(d) when they used § 39.06(c) to justify Villarreal’s arrest. Subsection (d)
makes clear that a citizen violates § 39.06(c) only when she asks for non-
public information that is “prohibited from disclosure under” the Texas
Public Information Act. But nowhere in their arrest warrant affidavits or
charging documents do Defendants ever mention subsection (d) or its
requirements—let alone identify which prohibition on disclosure Villarreal
violated.

And if all that weren’t enough, even counsel’s belated post hoc efforts
fail to identify a relevant prohibition on disclosure. Villarreal is charged with
nothing more than seeking “the name and condition of a traffic accident
victim and the name and identification of a suicide victim.” Awnte, at 14. The

majority claims this is sensitive information about a pending criminal
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investigation, and therefore shielded from disclosure under § 552.108 of the
Texas Government Code. But that’s wrong for several reasons, the most
simple of which is this: Subsection (c) of that provision requires the release
of “basic information about an arrested person, an arrest, or a crime.” It’s
hard to imagine anything more “basic” than a person’s name. Every
authority cited by the majority supports that view. See, e.g., Tex. Att’y Gen.
Op. ORD-127, at 9 (1976) (“the press and the public have a right of access to
information concerning crime in the community and to information relating
to activities of law enforcement agencies,” including, among other things,
“the name and age of the victim”) (citing Houston Chron. v. City of Houston,
536 S.W.2d 559 (Tex. 1976)); Indus. Found. of the South v. Texas Indus.
Accident Bd., 540 S.W.2d 668, 685, 686 (Tex. 1976) (a person’s “name” and
“identity” does not constitute “highly intimate or embarrassing facts”
whose release would be “highly objectionable to a reasonable person” and
thus must be disclosed); see also Tex. Att’y Gen. Op. OR2022-36798 (2022)
(citing Indus. Found., 540 S.W. at 685).

So even if I accepted the majority’s extreme vision where public
officials and legislators can overturn federal constitutional rights at their
whim—and make no mistake, I don’t—Defendants fail to present a valid
statutory basis for infringing on Villarreal’s fundamental right to freedom of

speech without fear of incarceration.

® ok ok

That’s the executive summary. Further details are provided below.
But the most important point is this: If any principle of constitutional law
ought to unite all of us as Americans, it’s that the government has no business

imprisoning citizens for the views they hold or the questions they ask.

So it’s gratifying that a diverse amicus coalition of nationally

recognized public interest groups organized by the Foundation for Individual
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Rights and Expression—including Alliance Defending Freedom, Americans
for Prosperity Foundation, the Cato Institute, the Constitutional
Accountability Center, the Electronic Freedom Foundation, the First
Liberty Institute, the Institute for Justice, and Project Veritas—stands firmly
behind Villarreal.

I’m sure that a number of these amici disagree with Villarreal on a
wide range of issues. But although they may detest what she says, they all
vigorously defend her right to say it. These organizations no doubt have
many pressing matters—and limited resources. Yet they each decided that

standing up to defend the Constitution in this case was worth the squeeze.

This united front gives me hope that, even in these divided times,
Americans can still stand up and defend the constitutional rights of others—
including even those they passionately disagree with. We all should have
joined them in this cause. Because my colleagues in the majority decline to
do so, I must dissent.

I.

This should’ve been an easy case for denying qualified immunity. The
First Amendment obviously protects the freedom of speech. That protection
has long been incorporated against state and local governments under the
Due Process Clause. And it should go without saying that the freedom of
speech includes not only the right to speak, but also the right to criticize as

well as the right to ask questions.

Indeed, the First Amendment expressly protects not only “the
freedom of speech” but also “the right. .. to petition the Government for a
redress of grievances.” U.S. CoNsT. amend. I. It would make no sense for
the First Amendment to protect the right to speak, but not to ask questions—
or the right to petition the government for a redress of grievances, but not for

information.
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It should be obvious, then, that citizens have the right to ask questions
and seek information. See, e.g., Citizens United, 558 U.S. at 339 (recognizing
the First Amendment “right of citizens to inquire, to hear, to speak, and to
use information”); Smith v. Daily Mail Pub. Co., 443 U.S. 97, 99, 103 (1979)
(“The reporters . .. obtained the name of the alleged assailant simply by
asking various witnesses, the police, and an assistant prosecuting
attorney” —which are all “routine newspaper reporting techniques”
protected by the First Amendment); see also Villarreal v. City of Laredo, 44
F.4th 363, 371 (5th Cir. 2022) (collecting other cases and examples).

The fact that the question or request for information happens to be
directed to a police officer does not change the equation. The Supreme Court
has long made clear that “[t]he freedom of individuals verbally to oppose or
challenge police action without thereby risking arrest is one of the principal
characteristics by which we distinguish a free nation from a police state.”
City of Houston v. Hill, 482 U.S. 451, 462-63 (1987). So a law that purports
to prohibit speech that “interrupts an officer” would plainly violate the First
Amendment. 4. at 462 (cleaned up). As the Court put it, “[t]he
Constitution does not allow such speech to be made a crime.” 74. Andifit’s
unconstitutional to prohibit a citizen from interrupting a police officer, it’s a
fortiori unconstitutional to prohibit a citizen from politely asking a police
officer a question.

It should have been obvious to Defendants, then, that they were
violating Villarreal’s First Amendment rights when they arrested and jailed
her for asking a police officer for information. And that should be devastating

to their claim of qualified immunity.

The Supreme Court has made clear that public officials who commit
obvious constitutional violations are not entitled to qualified immunity. In

fact, the Court has repeatedly reversed circuits, including ours, for granting
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qualified immunity for obvious violations of constitutional rights. See, e.g.,
Hope v. Pelzer,536 U.S. 730, 741 (2002); Taylor v. Riojas, 592 U.S. 7,9 (2020).

The majority responds that the standard articulated in Hope and
Taylor doesn’t apply here, because those cases arose under the Eighth

Amendment, not the First Amendment. Ante, at 27.

But that would treat the First Amendment as a second-class right.
Nothing in § 1983 suggests that courts should favor the Eighth Amendment
rights of convicted criminals over the First Amendment rights of law-abiding
citizens. Nothing in Hope or Taylor indicates that those decisions apply only
to prison conditions. And no other circuit takes the approach urged by our
colleagues in the majority. To the contrary, nine circuits have indicated that
the standards articulated in Hope apply specifically in the First Amendment
context. See, e.g., Diaz-Bigio v. Santini, 652 F.3d 45, 50 (1st Cir. 2011); NVagle
v. Marron, 663 F.3d 100, 115-116 (2nd Cir. 2011); McGreevy v. Stroup, 413
F.3d 359, 366 (3rd Cir. 2005); Tobey v. Jones, 706 F.3d 379, 391 n.6 (4th Cir.
2013); MacIntosh v. Clous, 69 F.4th 309, 399 (6th Cir. 2023); Kristofek v. Vill.
of Orland Hills, 832 F.3d 785, 798 (7th Cir. 2016); Galvin v. Hay, 374 F.3d
739, 746-47 (9th Cir. 2004); Frasier v. Evans, 992 F.3d 1003, 1021-22 (10th
Cir. 2021); Leslie v. Hancock Cnty. Bd. of Educ., 720 F.3d 1338, 1345-46 (11th
Cir. 2013). See also Cheeks v. Belmar, 80 F.4th 872, 877 (8th Cir. 2023)
(applying Hope to the Fourteenth Amendment); Atherton v. Dist. of Columbia
Off. of the Mayor, 706 F.3d 512, 515 (D.C. Cir. 2013) (applying Hope to the
Fifth Amendment).

So I would apply Hope and Taylor in the First Amendment context.
See also Morgan v. Swanson, 659 F.3d 359, 412, 414 n.30 (5th Cir. 2011) (en
banc) (Elrod, J., dissenting in part) (concluding that Hope applies to obvious

First Amendment violations).

62



Case: 20-40359 Document: 00517042176 Page: 63 Date Filed: 01/23/2024

No. 20-40359

That’s what the Supreme Court did in Sause v. Bauer, 138 S. Ct. 2561
(2018). Two police officers entered a woman’s living room in response to a
noise complaint. When she knelt down to pray, the officers ordered her to
stop, despite the lack of any apparent law enforcement need. /4. at 2562. The
Tenth Circuit granted qualified immunity on the ground that Sause couldn’t
“identify a single case in which this court, or any other court for that matter,
has found a First Amendment violation based on a factual scenario even
remotely resembling the one we encounter here.” Sause ». Bauer, 859 F.3d
1270, 1275 (10th Cir. 2017). But the Supreme Court summarily reversed,
holding that “there can be no doubt that the First Amendment protects the
right to pray.” Sause, 138 S. Ct. at 2562.1

Sause readily applies here. Just asit’s obvious that Sause has the right
to pray, it’s equally obvious that Villarreal has the right to ask questions.

A.

I suppose it’s understandable, given the obvious First Amendment
violation alleged in this case, why the majority would like to avoid the First
Amendment inquiry altogether. It opens by claiming that Defendants don’t

have to comply with the First Amendment at all. Ante, at 8.

The theory appears to go something like this: Villarreal is challenging
an arrest. So she can’t state a First Amendment claim unless she first
establishes a Fourth Amendment claim. To quote the majority: “Because
Villarreal’s First Amendment free speech claim arises from her arrest,” it’s
“inextricable from her Fourth Amendment claim” —so “liability for both

! The majority suggests I’m overreading Sause. It claims that the decision merely
“remanded for further proceedings.” Ante,at 22. Butin fact, Sause “revers[ed] [the] grant
of qualified immunity in a case seeking damages under § 1983 based on alleged violations
of free exercise rights.” Tanzin, 592 U.S. at 50.

63



Case: 20-40359 Document: 00517042176 Page: 64 Date Filed: 01/23/2024

No. 20-40359

[claims] rises and falls on whether the officers violated clearly established law
under the Fourth Amendment.” 7d. See also id. at 26 (“Since there was no
Fourth Amendment violation, the officers have qualified immunity on these

grounds alone from Villarreal’s First Amendment claims.”).

There are a number of problems with the majority’s theory, but the
simplest is this: It spells the end of the First Amendment. All the
government would have to do is to enact some state statute or local ordinance
forbidding some disfavored viewpoint—and then wait for a citizen to engage
in that protected-yet-prohibited speech. The police would have ample
probable cause for arrest under the Fourth Amendment. But it would be an
indisputable violation of the First Amendment. Yet the majority would

conclude that there is no First Amendment liability.

This makes no sense. It’s a roadmap for destroying the First

Amendment. And unsurprisingly, there is no case law to support it.

In fact, the only authority the majority cites for this proposition is,
curiously, Sause. That’s a problem for the majority, because its theory gets
Sause backward: The whole point of Sause is that police actions like arrests
are subject to First Amendment as well as Fourth Amendment scrutiny. As
the Supreme Court has explained, Sause shows that “[t]here is no doubt that
damages claims have always been available under § 1983 for clearly
established violations of the First Amendment.” 7uanzin, 592 U.S. at 50

(citing Sause).

The majority cites no authority that construes Sause to supplant the
First Amendment in favor of the Fourth Amendment whenever an arrest is
involved. To the contrary, the majority’s theory contradicts not only 7anzin
but also other Supreme Court decisions that subject arrests to First
Amendment scrutiny. For example, both Lozman v. City of Riviera Beach, 138
S. Ct. 1945 (2018), and Aieves v. Bartlett, 139 S. Ct. 1715 (2019), hold that,
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even where there is probable cause to arrest under the Fourth Amendment,
the First Amendment forbids a police officer from retaliating against a citizen
for engaging in protected speech. See Lozman, 138 S. Ct. at 1949 (“the First
Amendment prohibits government officials from retaliating against
individuals for engaging in protected speech”); NVieves, 139 S. Ct. at 1727 (“it
would seem insufficiently protective of First Amendment rights to
dismiss . . . on the ground that there was undoubted probable cause for the

arrest”).?

The majority’s misreading of Sause also places us in square conflict
with countless circuit decisions around the country that subject police arrests

to First Amendment analysis—such as cases involving peaceful protestors.

In Davidson, for example, the plaintiff was arrested while protesting
an abortion clinic and expressing his pro-life views there. 848 F.3d at 388.
Our colleagues on that panel agreed that individuals arrested while peacefully
protesting are obviously “protected under the First Amendment.” /4. at 391.
Notably, it didn’t matter that the officers claimed a statutory basis for
arresting the plaintiff.  “Reasonable officers...must... consider the
balance between [the protestor’s] First Amendment rights and the right of
the public to have access to the Clinic.” /4. at 393.

Similarly, consider a recent ruling by the same circuit reversed in
Sause. See Jordan v. Jenkins, 73 F.4th 1162 (10th Cir. 2023). The facts of
Jordan are remarkably analogous to those presented here: A citizen verbally
criticizes a police officer. The police officer is upset by the criticism. So he

(wrongly) arrests the citizen, and finds some statute to justify the arrest. The

* Lozman and Nieves also rebut the majority’s curious claim that “the motivation
for an arrest is not relevant to its constitutionality.” Antfe, at 18 n.14.
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Tenth Circuit held that the citizen’s “verbal criticism was clearly protected
by the First Amendment.” /d. at 1168.3

B.

Forced to confront the obvious First Amendment violation presented
in this case, the majority counters that a public official can’t be held liable so
long as the official can invoke some statutory justification—no matter how

obvious the constitutional deprivation. See ante, at 21-23.

That’s wrong on several levels. To begin with, it turns the plain text
of § 1983 on its head. The whole point of § 1983 is to hold public officials
accountable if they violate the Constitution “under color of any statute,
ordinance, regulation, custom, or usage, of any State.” To be sure, the
presence of a state statute is no longer a requirement for § 1983 liability after
Monroe ». Pape, 365 U.S. 167 (1961). But it would get § 1983 entirely
backward if the existence of a state statute is not only no longer a required

element of liability, but a defense to liability altogether.

Not surprisingly, then, none of the parties dispute that public officials
are liable if they’ve committed an obvious violation of a person’s
constitutional rights, regardless of whether a state statute authorizes the
official’s actions. A mountain of Supreme Court and circuit precedent
reinforces this principle. See, e.g., Myers, 238 U.S. at 382 (“the new statute
did not relieve the new officers of their duty, nor did it interpose a shield to
prevent the operation upon them of the provisions of the Constitution”)
(construing predecessor to § 1983); Tanzin, 592 U.S. at 50 (section 1983

* See also, e.g., Glik v. Cunniffe, 655 F.3d 78, 79 (1st Cir. 2011); Abraham v. Nagle,
116 F.3d 11, 15 (1st Cir. 1997); Gulliford v. Pierce, 136 F.3d 1345, 1348-1350 (9th Cir. 1998);
Mackinney v. Nielsen, 69 F.3d 1002, 1007 (9th Cir. 1995); Duran v. City of Douglas, 904 F.2d
1372, 1376-77 (9th Cir. 1990).
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“impos[es] liability on any person who, under color of state law, deprived
another of a constitutional right”) (citing Myers, 238 U.S. at 379, 383);
Lawrence, 406 F.3d at 1233 (““some statutes are so obviously unconstitutional
that we will require officials to second-guess the legislature and refuse to
enforce an unconstitutional statute—or face a suit for damages if they
don’t”); see also Guillemard-Ginorio v. Contreras-Gomez, 490 F.3d 31, 40-41
(1st Cir. 2007); Vives ». City of New York, 405 F.3d 115, 118 (2nd Cir. 2005);
Connecticut ex rel. Blumenthal . Crotty, 346 F.3d 84, 103 (2nd Cir. 2003);
Leonard v. Robinson, 477 F.3d 347, 359 (6th Cir. 2007); Ballentine v. Tucker,
28 F.4th 54, 66 (9th Cir. 2022); Carey v. Nevada Gaming Control Bd., 279
F.3d 873, 881 (9th Cir. 2002); Jordan, 73 F.4th 1162; Thompson v. Ragland,
23 F.4th 1252, 1255-56 (10th Cir. 2022); Lederman v. United States, 291 F.3d
36, 47 (D.C. Cir. 2002).

The majority ignores all of this and instead claims that there is, at
most, only “a possible exception for ‘a law so grossly and flagrantly
unconstitutional that any person of reasonable prudence would be bound to
see its flaws.”” Ante, at 21 (quoting Michigan v. DeFillippo, 443 U.S. 31, 38
(1979)). None of the parties make this argument, or cite DeFillippo anywhere
in their briefs to support it.

So what does the majority’s theory mean for this circuit? It means
that public officials can engage in “obviously unconstitutional” violations all
they want. They just can’t commit “grossly and flagrantly unconstitutional”
ones. Maybe.

Under today’s ruling, then, citizens in future cases within the Fifth
Circuit will have to litigate not only whether their rights have been violated,
but whether the violation is merely “obvious” (and thus not actionable) or

“gross and flagrant” (and therefore might be actionable).
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But as for this case, it ought to be enough that arresting citizens for
“speak[ing] freely” is exactly how “totalitarian regimes” behave. Askton,
384 U.S. at 199. [I’ll leave it to the majority to explain why a totalitarian

government is not as bad as a grossly and flagrantly unconstitutional one.
Cl

So Defendants cannot avoid liability for obvious constitutional
violations by invoking a state statute. Moreover, § 39.06(c) of the Texas

Penal Code is a particularly weak justification.

To begin with, courts have repeatedly held §39.06(c)
unconstitutional, whether facially or as applied, both before as well as after
Villarreal’s arrest. See Newton, 179 S.W.3d at 107, 111 (observing that “[t]he
trial court...held that subsections (c) and (d) of §39.06 are
unconstitutionally void for vagueness,” and affirming on statutory grounds,
while expressly reserving the constitutional question); Ford, 179 S.W.3d at
120, 125 (same).*

Not surprisingly, then, no one has identified a single prosecution ever

successfully brought under § 39.06(c)—and certainly not one against a

* The majority responds that Villarreal doesn’t argue that §39.06(c) is
unconstitutionally vague under the First Amendment. Ante, at 20. But her complaint
repeatedly alleges that Defendants arrested her under an “unconstitutionally vague”
statute on which “no reasonable official would have relied,” and that the statute was
“vague to the average reader, and contrary to [] clearly established First Amendment
right[s].” See ROA.154 at ] 4; 169 at q 82; 178 at 124; 202 at 256. The First
Amendment prohibits unconstitutionally vague laws—indeed, we apply “stricter standards
of permissible statutory vagueness” to a statute that has a “potentially inhibiting effect on
speech.” Smith v. California, 361 U.S. 147,151 (1959) (emphasis added).
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citizen for requesting basic information of public interest so that she can

report the information to fellow citizens.

But what’s more, Defendants have never been able to explain how
Villarreal violated § 39.06(c) to begin with.

Section 39.06(c) makes it a crime for any citizen to ask a public servant
for certain non-public information. But it’s only a crime if the information

meets the criterion specified by subsection (d).

Subsection (d) makes clear that a citizen violates § 39.06(c) only when
she asks for non-public information that is “prohibited from disclosure
under” the Texas Public Information Act. But nowhere in their arrest
warrant affidavits or charging documents do Defendants ever mention
subsection (d) or its requirements—let alone identify which prohibition on

disclosure Villarreal violated.

By all indications, Defendants were simply unaware of subsection (d)
when they used § 39.06(c) to justify Villarreal’s arrest.

Moreover, even after the fact, counsel has been unable to identify a

relevant prohibition on disclosure.

Villarreal is charged with requesting “the name and condition of a
traffic accident victim and the name and identification of a suicide victim.”
Ante, at 14. The majority contends that this is sensitive information about a
pending criminal investigation and therefore shielded from disclosure under
§ 552.108 of the Texas Government Code. Ante, at 12. But subsection (c) of

> The majority claims that Villarreal is not the first to be prosecuted under
§ 39.06(c). But the very example the majority cites is the one that led to § 39.06(c) and (d)
being held unconstitutional. See Ford, 179 S.W.3d at 120. The majority also notes that
prosecutions have been brought against public servants under a different provision,
§ 39.06(b). It’s not clear why the majority thinks this helps its cause.
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that same provision requires the release of “basic information about an

arrested person, an arrest, or a crime.”

In the absence of a statutory prohibition on disclosure, the majority
scrambles and identifies a small handful of other authorities. But none of the
majority’s authorities establish a crime by Villarreal. Ante, at 12-14. To the

contrary, every authority cited by the majority undermines its claims.

The majority cites Houston Chronicle. But there the city was required
to release a broad range of basic information—including “the offense
committed, location of the crime, identification and description of the
complainant, the premises involved, the time of the occurrence, description
of the weather, a detailed description of the offense in question, and the
names of the investigating officers,” 536 S.W.2d at 561, as well as the
property and vehicles involved. See Houston Chron. Pub’g Co. ». City of
Houston, 531 S.W.2d 177, 187 (Tex. App.—Houston [14th Dist.] 1975).

Next, the majority cites a 1976 Texas Attorney General opinion, Tex.
Att’y Gen. Op. ORD-127. But that opinion construes Houston Chronicle to
hold that “the press and the public have a right of access to information
concerning crime in the community and to information relating to activities
of law enforcement agencies” —including, among other things, “the name

and age of the victim.” /4. at 9.

The majority also cites Industrial Foundation. But that decision holds
only that “highly intimate or embarrassing facts” may be excluded from
disclosure under certain circumstances. 540 S.W.2d at 685. What’s more, it
also holds that the release of a person’s “name” and “identity” would #ot be
“highly objectionable to a reasonable person,” and therefore must be
disclosed. 7d. at 686.

Finally, the majority cites a 2022 Texas Attorney General opinion,
Tex. Att’y Gen. Op. OR2022-36798. But that opinion observes that “the
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” and therefore,

right to privacy is a personal right that lapses at death,
“information relate[d] to deceased individuals . . . may not be withheld from
disclosure.” Id. at 2-3. To be sure, the opinion also suggests that “surviving
family members can have a privacy interest in information relating to their
deceased relatives.” Id. at 3 (citing NVat’l Archives & Records Admin. v. Favish,
541 U.S. 157 (2004)). But that interest would not extend to basic information
such as the name of the decedent. Family members have a weaker interest in
privacy than the decedent. See 541 U.S. at 167 (family members are
“not...1in the same position as” decedent). The family’s privacy right is
confined to only the most sensitive matters—namely, “the right of family
members to direct and control disposition of the body of the deceased and to
limit attempts to exploit pictures of the deceased family member’s remains
for public purposes.” Id. (Favish goes on to detail the longstanding cultural
sensitivities concerning “[b]urial rites or their counterparts [that] have been
respected in almost all civilizations from time immemorial.” /4. Italso relies
on authorities recognizing a family privacy right in “autopsy records” and
“crime scene photographs,” observing that “child molesters, rapists,
murderers, and other violent criminals often make FOIA requests for
autopsies, photographs, and records of their deceased victims.” Id. at 169-

70.)

None of this remotely supports the conclusion that Villarreal broke

the law by asking for a person’s name.®

® The majority also makes a modest attempt to invoke § 550.065 of the Texas
Transportation Code. Ante, at 13. But that provision applies to the disclosure of written
collision reports prepared under certain enumerated provisions of the Transportation
Code. No one claims that any such report is at issue here.
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D.

Notwithstanding these glaring constitutional and statutory defects,
the majority insists that, because a state court magistrate agreed to issue the
warrants, the independent intermediary rule entitles Defendants to
immunity. As the majority puts it, “[a] warrant secured from a judicial
officer typically insulates law enforcement personnel who rely on it.” Ante,
at 24. “In the ordinary case, an officer cannot be expected to question the
magistrate’s probable-cause determination.” Id. (quoting United States v.
Leon, 468 U.S. 897,921 (1984)).

But it should be obvious by now that this is not remotely the “typical”
or “ordinary” case. According to the complaint, Defendants jailed Villarreal
for exercising her fundamental right to ask questions and petition officials for
information of public interest. Moreover, they did so without even trying to
satisfy the statutory requirements enumerated in subsection (d)—
presumably because their goal was to humiliate, not incarcerate.

It’s precisely because of cases such as this that the Supreme Court has
warned us not to place blind trust in magistrates. The Court has cautioned
us about the circumstances in which “a magistrate, working under docket
pressures, will fail to perform as a magistrate should.” Malley ». Briggs, 475
U.S. 335, 345-46 (1986). That’s why courts must “require the officer
applying for the warrant to minimize this danger by exercising reasonable
professional judgment.” Id. at 346.

So courts may not allow police officers to shift responsibility to a
magistrate. Instead, we must conduct an independent inquiry to determine
“whether a reasonably well-trained officer . .. would have known that his
affidavit failed to establish probable cause, and that he should not have
applied for the warrant.” J4. at 345. “Defendants will not be immune if, on

an objective basis, it is obvious that no reasonably competent officer would
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have concluded that a warrant should issue.” Id. at 341. See also, e.g.,
Messerschmidt v. Millender, 565 U.S. 535, 547 (2012) (same); United States .
Brouillette, 478 F.2d 1171, 1175 (5th Cir. 1973) (finding warrant deficient
because it lacked allegations to support “a necessary element of

the ... criminal offense”).

In holding officers accountable for their warrant applications, the
Court readily acknowledged that “an officer who knows that objectively
unreasonable decisions will be actionable may be motivated to reflect, before
submitting a request for a warrant, upon whether he has a reasonable basis
for believing that his affidavit establishes probable cause.” Malley, 475 U.S.
at 343. “But such reflection is desirable, because it reduces the likelihood

that the officer’s request for a warrant will be premature.” 74.

That’s precisely the problem with this case. The operative complaint
presents compelling allegations that the officers here were motivated, not by
considered judgment, but by malice. The officers here set aside both
Villarreal’s constitutional rights under the First Amendment and the
statutory requirements of subsection (d) —conduct no objectively reasonable
officer would have permitted. These obvious constitutional and statutory
defects disentitle Defendants from the benefits of the independent

intermediary rule.
E.

There’s an old adage among lawyers that, if you don’t have the law on
your side, pound the facts. And that’s just what the majority does to
Villareal.

For example, the majority disparages Villarreal for revealing
information that “could have severely emotionally harmed the families of
decedents and interfered with ongoing investigations.” Ante, at 2. Never

mind that Villarreal was jailed for soliciting information—not publishing it.
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And never mind that Defendants have presented no evidence of any
emotional harm to families or interference with criminal investigations—to
the contrary, the majority is actively preventing the parties from presenting

evidence at trial.

What’s worse, the majority hasn’t explained how any of this provides
a basis for curtailing a citizen’s First Amendment rights. The threat of severe
emotional distress certainly didn’t stop the Supreme Court from enforcing
the First Amendment in Snyder ». Phelps, 562 U.S. 443 (2011), despite the
enormous pain that the speech undoubtedly caused the families of the

decedents. Moreover, the Supreme Court has identified a number of

(191 M

constitutional rights that have “‘controversial public safety implications.
N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1,17 n.3 (2022). There are
no doubt citizens who would find it enormously stressful to see another
citizen lawfully bearing firearms. See, ¢.g., Glass v. Paxton, 900 F.3d 233 (5th
Cir. 2018). But I would venture a guess that the majority would not allow
that emotional hardship to justify curtailment of a citizen’s Second
Amendment rights. The First Amendment deserves the same respect.

The majority also criticizes Villarreal for seeking this information “to
capitalize on others’ tragedies to propel her reputation and career.” Ante, at
2. Itis certainly true that people often engage in behavior out of self-interest.
But that too is no basis for limiting a citizen’s First Amendment rights. The
First Amendment doesn’t turn on why a citizen asks a question, or what she
might gain by asking. Every citizen has the right to ask tough questions of
their government. The Constitution is premised on the right to ask, not the
need to ask. The First Amendment doesn’t distinguish between altruistic
and self-interested questions. There is no pro bono requirement to the
freedom of speech. As the Supreme Court has repeatedly observed,
“[s]peech...1s protected even though itis... ‘sold’ for profit.” Va. State
Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 761
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(1976). The fact that a speaker’s “interest is a purely economic
one...hardly disqualifies him from protection under the First
Amendment.” 4. at 762. See also, e.g., Smith v. California, 361 U.S. 147, 150
(1959) (First Amendment applies to booksellers, because books are plainly
covered by the First Amendment, and “[i]t is, of course, no matter that the
dissemination takes place under commercial auspices”); Thomas v. Collins,
323 U.S. 516, 531 (1945) (rejecting contention that First Amendment rights
don’t apply when “the individual . . . receives compensation” for exercising
those rights); Grosjean v. Am. Press Co., 297 U.S. 233 (1936) (applying the

First Amendment to corporations).

In addition, the majority finds it contemptible that Villarreal chose to
seek information, not through the formal (and often painfully slow)
mechanism of a public information request, but by communicating directly
with a public official she knows. The majority condemns her for using an
“illicit” “backchannel source.” See, e.g., ante, at 2, 16, 17. But I doubt
there’s a single member of this court who hasn’t sought non-public
information from a “backchannel source” —for example, from a Senate aide
who has information about the potential scheduling or other basic
information about a pending judicial nomination (perhaps their own, or that
of a friend). Defendants respond that Congress could make it a crime for a
federal judge to ask a Senate aide for information about a pending judicial
nomination. Oral Argument at 31:00-31:30. It’s a peculiar approach to the
Constitution—and contrary to common sense. See, e.g., Never Say ‘Nice to
Meet You’ and 27 Other Rules for Surviving in D.C., PoL1T1CO, Feb. 17, 2023
(“D.C. 1s a formal city; to reach people, you often have to go through official
channels—a communications director, or a press secretary. But if you need
to ask a real question, or if someone needs to get in touch with you about

something important, texting is the way to go. There’s no better way to set
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up a meeting—without staff—or disclose substantive information than the
humble text.”).

Finally, the majority attempts to diminish the injury inflicted by the
police officers and prosecutors on Villarreal. It notes that Villarreal was
“detained, not . . .jailed.” Awnte, at 6. It was only a “brief arrest.” Ante, at
1. But Villarreal’s complaint alleges that she was “detained at the Webb
County Jail” and “released from physical detention at the Webb County
Jail” on a $30,000 bond. If the majority thinks this is a material fact dispute,
it’s one that can be considered at trial. But more to the point, the legal
analysis supporting today’s grant of qualified immunity doesn’t turn on what
exactly happened to Villarreal. The majority’s logic would readily lead to

immunity if she had been convicted and incarcerated.
F.

Today’s ruling doesn’t just disrespect Villarreal’s rights. It
disrespects the rights of every citizen in our circuit who might wish to seek
information from public officials. And not just those citizens who seek
information involving a crime. There are countless other exceptions to
disclosure littered throughout Texas law besides § 552.108 of the Texas
Government Code. Indeed, the exceptions to disclosure aren’t even limited
to one particular chapter of one particular code (as noted, the majority cites
a provision of the Transportation Code as an alternative basis for jailing
Villarreal).

So a citizen may feel compelled to hire a lawyer before daring to ask a
public official for information. But even hiring a lawyer may not be enough—

as en banc oral argument in this case troublingly illustrates.

Many parents, for example, are enormously concerned about our
public schools. Their concerns range from curriculum to school safety.

Accordingly, the consideration and selection of a new school superintendent
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may be of great interest to many citizens. See, e.g., Uvalde school chief plans to
resign after community outrage, AP, Oct. 22, 2022 (“Uvalde’s school district
superintendent announced Monday he plans to resign by the end of the
academic year, following months of community outrage over the handling of
the United States’ deadliest school shooting in nearly a decade.”); Hannah
Natanson & Justin Jouvenal, Loudoun schools chief apologizes for district’s
handling of alleged assaults, promises changes to disciplinary procedures, WASH.
PosT,Oct. 15,2021 (“ After news of the second assault became public—with
the sheriff’s office putting out a release Oct. 7—parents in the Northern
Virginia district of 81,000 exploded with anger and accusations of
incompetence. They questioned why a student involved in a sexual assault
was transferred to another high school, enabling that student to commit a
second assault. Ataheated board meeting Tuesday, some speakers called on

the superintendent and school board to resign.”).

So what if a citizen wishes to ask for the names of those being
considered for superintendent, with plenty of time to investigate and publicly
debate the potential candidates? Does Texas law make it a crime to ask this
question? See TEX. Gov’T CODE § 552.126 (“The name of an applicant
for the position of superintendent of a public school district is excepted from
the requirements of Section 552.021, except that the board of trustees must
give public notice of the name or names of the finalists being considered for
the position at least 21 days before the date of the meeting at which a final

action or vote is to be taken on the employment of the person.”).

When this question was asked during en banc oral argument, counsel
for Defendants confidently reassured us that such questions would not be a
crime. Oral Argument at 28:55-29:45.
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But counsel for the Texas Attorney General’s office gave precisely the
opposite response. She said that it would be a crime. Oral Argument at
1:00:38-1:01:00.7

If the attorneys who represent and advise local Texas law enforcement
officials and the attorneys who work for the Texas Attorney General can’t
agree on which questions can put a citizen in prison, it’s no wonder that

courts have repeatedly found the Texas law unconstitutionally vague.®

So the take-away from today’s ruling is this: Any citizen who wishes
to preserve her liberty should simply avoid asking public officials for
information outside of the formal (and time-consuming) channel of the
Public Information Act. But if you ask for public information using the wrong
mechanism, you may go to prison. See Oral Argument at 30:20-25 (“Wrong

procedure, so jail?” “Right.”).

This vision of democracy will no doubt sound idyllic to bureaucrats
who favor convenience to the government over service to the citizen. Butit’s

dreadful to anyone who cherishes freedom.
II.

Villarreal also presents a claim of First Amendment retaliation. That

1s, separate and apart from Defendants’ interference with her right to ask

"'The Texas Attorney General plays a significant role in interpreting and enforcing
the Texas Public Information Act. See, e.g., TEX. Gov’T CODE § 552.011.

® Disagreements over which questions are a crime under § 39.06(c) aren’t limited
to attorneys. The Texas Attorney General’s office also disagrees with the majority. The
majority concludes that “the distinction between exceptions and outright prohibitions on
disclosing information is irrelevant for purposes of section 39.06(c).” Ante, at 11n.12. By
contrast, the en banc brief of the Texas Attorney General’s office concludes that only
outright prohibitions on disclosure—and not discretionary exceptions—would trigger
§ 39.06(c). See Tex. Br. 19.
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questions, Villarreal alleges that Defendants arrested her in retaliation for

expressing viewpoints critical of local law enforcement.

I agree with, and concur in, Judge Higginson’s eloquent articulation
as to how Villareal has alleged a valid First Amendment retaliation claim. It
seems obvious, and Villarreal’s complaint amply alleges, that others have
asked Laredo officials countless other questions that would violate the same
offense alleged by the government here. Yet the officials only targeted
Villarreal —presumably because they dislike her views. See, e.g., Villarreal,
44 F.4th at 376 (“Villarreal’s complaint sufficiently alleges that countless
journalists have asked LPD officers all kinds of questions about nonpublic
information. Yet they were never arrested.”); 7d. (Defendants “knew that
members of the local media regularly asked for and received information from
LPD officials relating to crime scenes and investigations, traffic accidents,
and other LPD matters.”); 7d. (“Villarreal alleges, and Defendants concede,
that LPD had never before arrested any person under § 39.06(c).”).

The majority intimates that, under our circuit’s precedents,
Villarreal’s retaliation claim fails as a matter of law. But if that is so, we
could’ve used this very en banc proceeding to revisit those same precedents.
Some members of this court have urged that very course in other cases, but
each time, the majority has declined. See Gonzalez ». Trevino, 60 F.4th 906
(5th Cir. 2023); Mayfield v. Butler Snow, 78 F.4th 796 (5th Cir. 2023). Soit’s

not surprising that the majority has declined to do so here.

Be that as it may, the Supreme Court recently granted certiorari to
examine our circuit precedent in any event. See Gonzalez v. Trevino, 144 S.
Ct. 325 (2023).

III.

As for Villarreal’s remaining claims, I would allow her Fourth

Amendment claim to proceed, for the reasons already detailed above, as well
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as the reasons so well stated in Judge Higginson’s scholarly dissent. Even
putting aside the obvious First Amendment problems, there was no probable
cause to arrest her, because the arrest warrants did not even bother to recite,
let alone substantiate, the elements of any crime under Texas law. To excuse
these deficiencies, the majority emphasizes that the probable cause standard
1s “nontechnical” and “practical.” Ante, at 17 (citing Maryland v. Pringle,
540 U.S. 366, 370 (2003)). But the case the majority cites involves officers
in the field, not sitting at their desks drafting affidavits.

I would also allow Villarreal’s selective enforcement claim under the
Equal Protection Clause, as well as her conspiracy claim, to proceed, for the
reasons previously articulated by the panel majority. See Villarreal, 44 F.4th
at 375-77.

% k%

According to an old Russian joke, a kid comes home from school and
says: “Daddy, we had a civics lesson today, and the teacher told us about the
Constitution. He told us that we have a Constitution, too—just like in
America. And he told us that our Constitution guarantees freedom of speech,

too—just like in America.”

The dad responds: “Well, sure. But the difference is that the

American Constitution also guarantees freedom after the speech.”

I agree. Our Constitution guarantees Villarreal’s freedom after her

speech. We should have, too. Idissent.
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