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Atan TAS Term, City Part 22 of the Supreme
Court of the State of New York, held in and
for'the County of Kings, at the Courthouse
thereof at. 360 Adams St., Brooklyn, New
York on the 28" day of June 2024. -

PRESENT:

HON. GINA ABADIL,
]S, C‘

!

JEFFREY LAX, SUSAN ARANOFF, RINA YARMISH,

MICHAEL GOLDSTEIN and MICHELLE Index No.: 50468272021
DAVIDOWITZ, Motion Seq: 7
Plaintifts, o
DECISION/ORDER
-a_g,ain§t—
THE CITY UGNIVERSITY OF NEW YORK, THE

PROFESSIONAL STAFE CONCJRESS THE NEW
CAUCUS OF THE PROFES. QIQNAL STAFF
CONGRESS, MICHAEL SPEAR, MARGARET
FEELEY, DOI\JIINIC‘ \VETZEL EN[ILY
SCHNEE BARBARA BOWEN MATTHEW
GARTNER, ANTHONY ALESSANDRINI
ELIZABETH DILL K i\.THERINE PEREA LIBBY
GARLAND, and PATRICK L. LOYD _
: Defendants.

Recitation, as required by CPLRS 2219(a), of the papers considered in the'teview of this motion:

Papers ! NYSCEF Numbered
Notice of Motion/Cross Motton/()rder to Show Cause and

Affidavits (Affirdiations) Annexed:.........civoeninireennn. 08-103.
Opposing Affidavits (Aﬂirmatlons) S 111, 115
Reply Aftidavits (Affirmations)...i...... e e e e e e 117-118.
Other: CUNY Memorandums of Law. ..o, 104, 116

Upon the foregoing p_élp{:rs; and after oral argument, in this action by plaintiffs
Jeftrey Lax (Lax), Susan Ar_éano.ff,_ Rina Yarmish, Michael Goldstein (Goldstein), and
Michelle Davido_w_itz-.:('coll_ectij\"fely', _pla;i:n'ti'fﬁs) against defendants the City University of

New York (CUNY), qu-in‘izc Wetzel (Wetzel), Katherine Perea (Perea), and others,
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CUNY moves, under motion sequence number seven, for an order, pursuant to CPLR §
3211 (a), dismissing with prejudice the First Amendment and breach of contract cross-
claims asserted against it by Wetzel and Perea in their answers.

Facts and Procedural Background

Plaintitfs are observant Jewish professors at Kingsborough Community College

(Kingsborough), which is part of CUNY. Defendant Professional Staff Congress (thi¢

i

Union) is the labor union for the faculty. Defendant the New Caucus of the Piofessional

Staff Congress (New Caucus),is a political party of the Union. Wetzel and Perea were
professors at Kingsborough and members of the New Caucus.
i
On February 26, 2021, i)lainti'ffs filed this action alleging a first cause of actjon for

hestile work environment discrimination on the basis of religion in violation of the New

i

York State Human Rights L-aiv, Executive Law § 290 ef seq. (the NYSHRL), a second

cause -of action for retal-'iationg in violation of the NYSHRL, a third cause of action for

hostile work environment dis_czr_imination._on the basis of religion in violation of the New
York City Huinati R‘iigh't;s;.L_aw_é Administrative Code of the City of New York § 8-107 (the
NYCHRL), a fourth cause of a_fc-tion for retaliation in violation of the NYCHRL, and a fiftly

cause of action by Lax against .%W't:t'z'e-lf. and other individual defendants for assault and false

i

imprisonment..

Plaintiffs aliege that th_tir-y and other observant Jewish faculty and staff members at

i
i

Kingsborough have faced pervasive, anti-religious discrimination from a particular

segment of fellow faculty mém'bcr_'s who are the: leaders of a faculty group called the
Progressive Faculty Caucus ot Kingsborough Community College (PFC) and are also

H

i

b3

i
i

i
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i
1
H

members of the New Caucus. Plaintiffs elaim that the New Caucus members collaborated

with the PFC miembersto dOmijmte campus-elections and call for the removal of observant

i

Jewish faculty members, administrators, department chairs, .and others at Kingsborough.
Plaintifts allege that Wetzel and Perea actually participated in, and aided and abetted, the
conduct giving tise to theéir dis¢rimination and retaliation claims.

Plainitiffs assett, amonginumerous alleged acts of discriminatory conduct, that the
PFC denied entry to every observant Jewish applicant, including Lax; that the PFC and the
New Caucus 11‘161'nbe'rs lobbied against Lax and other observant Jewish candidates running

H

in campus elections; that the PFC members called for the removal of observant Jewish

faculty members, including Lax; that the PFC. and the New Caucus members wrote in'a

communist newspaper regarding their “struggle” against a “network of Zionists™ among

i

the faculty at Kingsborough, and made similar comments if a publicly distributed campus

survey; that there were discusgions between Wetzel and others that observant Jews were

undesirable fot PFC membe'r-zship; that Perea engaged in a malicious and relentless
campaign to get Goldstein ﬁri&:‘d_because he was a Zionist; that an internal PFC email
mentioned the need to “bring -\éiolence to the Zionists on campus™; that anti-Semitic: flyers
were distributed on the _King‘sijol‘ough campus; that a portrait of Goldstein’s father was
defaced; that nails were found }n_the:tires of cars belenging to Lax and Goldstein; and that
the PFC members called for _pl_%aintiffs“’ temoval from their jobs at Kingsborough.

Wetzel filed his answer to plaintiffs’ complaint dated December 5, 2023, and Perea
tiled her answer to plaintiffs’ -cé)m_plaint} dated December 25, 2023. NYSCEF Do¢ No. 101,

102. Wetzel*s answer and'Pete}a‘*’-s answer both contain the same three cross-claims against

H

i

[ ]

i
i

i
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CUNY. Wetzel and Perea’s fifst ctoss-claim alleges that as employees-of CUNY, CUNY
is. obligated by contract, operation of law, and otherwise to indemnify and hold them
harmless from all claims which are the subject of this lawsuit.

Wetzel and Perea’s second eross-claim alleges that CUNY is a government entity
directly subject to the First Ainendment to the U.S. Constitution, and that, in addition,
CUNY has promised to protect their academic freedom and freedom of speech in assertions
made in its contract with them, in its faculty handbook, on its website, and €élsewhere, on
which thev relied to their det_r‘_,ment. It turther a‘ll'e‘ge-s that Wetzel and Perea have used

their academic freedom and First Amendment rights to utter progressive political views

and criticism .of Goldstein, Wh'iECh'p'Iaintiffs claimed were anti-Semitic. ‘It also alleges that

Wetzel and Perea’s political c.ri:tic'iSm of Tsrael is not anti-Semitic, and that the complaint’s

specitic assertions against thé:m_ regarding their alleged actions of anti-Semitism are
frivolous.

In addition, Wetzel and Perea’s second cross-claim alleges that plaintiffs have
complained to CUNY about them using available processes and procedurés, such as
making administrative 001npla§int;5' ofdiscrimination, asserting that -fhey were a danger or
security risk to plaintiffs and the CUNY comimunity, and stating that they breached other
CUNY codes and rules. It a%‘serts that plaintiffs’ intentions. that motivated all of their
initiatives against Wetzel and %Pc_rea are to punish them and retaliate for their politically

progressive views and criticisf“n of Goldstein. Tt-alleges that “CUNY has permitted and

facilitated such retaliation by its failure to supervise [p]ia'i'nt-iffs and to protect [their]

acadeinic freedom.”
:
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Wetzel and Perea, in this cross-claim, state that for exaniple, when plaintiffs filed
United States E’quél Employment Opportunity Commission (EEQOC) complaints
implieating them in organizingjan anti-discrimination event for a Friday night (the Friday
Night Event), with the purpose of excluding: Sabbath-observant Jewish members, CUNY
tailed to give them mnotice that these EEOC complaints had been filed. Wetzel and Perea
state, upon information and belief, that CUNY -also failed assertively to protect their
interests and academic freedom at the EEOC. They allege that plaintiffs’ retaliatory
measures were carried out with CUNY’s complicity and have succeeded in shutting. down

H

their free speech and academié freedom, since for example, the Friday Night Event was

cancelled.

!

‘Wetzel and Perea’s tl;?rird cross-claim against CUNY alleges that they are

contractually employed by CUNY as professors, and that pursuant to that contract, CUNY

has a duty to assure and protefct their academic freedom and to assure them a safe and

i

protective - academic env:i'r(')'nmient, freée. from harassment and threats. They -alleg_e that
CUNY has breached that ﬁc_(mtréacf by its failure to supervise plaintiffs and to intervene to
stop. and prevent plaintifis® ‘?Sfe'lentless false and malicious accusations and incessant
solicitation of threats and Vi'oleélce'aga'ihst” them.

On Febroary 2, 2024, CUN Y filed its instant motion, under motion sequence 7, to
dismiss Wetzel and Perea’s: sccémd and third eross-claims against it. NYSCEF Doc Nd-.-.98._

i

‘s motion. NYSCEF Doc No: 111.

Wetzel and Perea oppose CUN

]
i
i
i
i
5
i
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Discussion
On a'motion to dismiss for failure to state a cause of action' under CPLR § 3211 (a)
(7), a court must “accept the facts as alleged in [a] complaint as true, accord [the cross-

claimants] the benefit of everyl possible favorable inference, and determine only whether

the facts as dlleged fit within arly cognizable legal theory.” Leon v.Martinez, 84 NY2d 83,
87-88 {1994); see also Co}maétgkmn v Chipotle Mexican Grill, Inc., 29 NY3d 137, 141
(2017). However, “‘allegations consisting of bare legal conclusions ... are not entitled
to any siich consideration.™ S_’imkin v Blank, 19 NY3d 46, 52-(2012), quoting Mads v
Cornell Univ., 94 NY2d 87, -9-.1 (1999); see also Bailey v Cily of New York, __ AD3d _,

2024 NY Slip Op 03156, *2 (2:I Dept Tune 12, 2024). **[S]uch tavorable treatment is not

limitless, and dismissal is warr;mted.-lf'thu [cross-claimant] fails to assert facts in support
of elements.of the claim.”™ Kef;las.v Pappas, 226 AD3d 757, 759 (2d Dept 2024), quoting
QO 'Neill v Wilder, 204 AD3d823, 823-824.(2d Dept 2022).

A cross-claim “must ccg)ntain- more than bare legal conelusions unsupported by
factual allegations.” Bailey. 2024 NY Slip Op 03156, *2 (2d Dept June 12, 2024); see also -
Doe v Hauppauge U:-’u‘on.Fre.éﬁi‘ch. Dist., 213 AD3d 809, 811 (2d Dept 2023). “Conclusory
allegations or bare legal assertéons- with no factual specificity are not sufficient, and: will
not survive a motion. to dlSl‘mSS. * Polite v Marguis Marriot Hotel, 195 AD3d 965, 967 (2d
Dept 2021) (internal quotation émar‘l_(s- omitted). Furthermore, dismissal of the pleading is

wartdnted if the: party alleg'ing_éthe claim “fails to assert facts in support of an element of”

A motion to dismiss, pursuant to C PL R 3211 (a), is directed against a cause of action, and may,
theretore, be made by a party agunst a cause of action asserted in a cross-claim.
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the claim, or if the factual all‘_efgation_s and inferences to be drawn from them do not allow
for an enforceable right of 1000;'61‘\/ * Connaughton, 29 NY3d at 142; see also Kefalas, 226
AD3d at 759.

Wetzel and Perea, in théir second cross-claim, assert that CUNY has permitted and
facilitated retaliation by plaintitfs by its failure to supervise plaintiffs and-to protect cross-
claimants’® academic freedom: However, they do not specify how CUNY failed to
supervise plaintiffs and how such alleged failure amounts to a violation of the First
Amendment. This cross claim; is also devoid of any factual allegations as to how Wetzel

and Perea’s interests and academic freedom? were not protected by CUNY. While Wetzel

-and Perea allege that CUNY di :1 not give them notice that EEOC complaints had been tiled

against it, they fail to cite to an;v legal authority indicating that CUNY was under any legal

obligation to provide them-witjl:l such nottce. To the extent that Wetzel and Perea purport
to assert that CUNY was obli gatc.d to discourage plaintiffs from “using availablé processes
and procedures, such as the filing of administrative complaints of discrimination,™
including filing EEOC.'COlnplai?ntS, any such conduct by CUNY could constitute a violation
of federil, -state, and local antigf-di'scri'min'atit;‘n law. See Vance v Ball State Univ., 370 US

421, 448-449 (2013) (in an -acf'ion brought by a umiversity employee against a university,

the U.S. Supreme Court s‘tat‘ecﬁi.'t’hat-‘ evidence that an employer “effectively discouraged

2 Academic freedom generally = encompaqsec; concepts like the University’s right to make its own riles
comemmg academic standards, . 1ts prerogative to determine for itself 'on acadeniic grounds who may
teach, , .. itsright'to set its own. Lrlter:a for promotion and then io evaluate a candidate’s fitness for
plomotmn under them, . . . and so on.” Heiniv Daniel, 81 F4th 212,231 (24 Cir 20”3) (internal quotation
marks.and citations ommed) Whlle Wetzel and Perea are [‘)lOfEsSOl‘b ‘and not a university, they, in any
event, fail to allege how CUNY d1d not protect their academic speech or free exchange of ideds in the
classroom. See id. at 227,

H
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complaints from being filed are relevant to employer liability for Title VII* claims for
hostile work environment and retaliation for an emplgyee's compldints about racial
harassment).

Wetzel and Perea, in their opposition papers, claim that they have p_ubli‘cly
expressed their positions ctiticizing Israel, which plaintiffs regard as anti-Semitic, and that
their speech against Israel is protected by the First Amendment of the U.S. Constitution;
‘They argue that plaintiffs have for years sought to retaliate against them because of this

speech, via press intetviews, social media posts, filing CUNY and EEOC complaints, and

engaging in litigation, which afcc_u-s_e. them of anti-Semitism. They assert that plaintiffs®
' !

retaliatory nicasures were en'dogr'sed or accepted by CUNY, and that as a result, the PFC, a
group who shates these ant'i-—IEé;rael political beliefs, no longer meets, its mailing list is
unused, and the Friday Night D{vent was canceled:

Wetzel and Perea a'rg‘ue% that they have stated a valid claim for First Amendment
tetaliation against CUNY. ‘[A]q a general matter the First Amendment prohibits
government officials from s’ubjjec_ting an individual to retaliatory actions’® for engaging in
protected speech.” Nieves v Bafrflert,__S-S_? US 391, 398(2019), quoting Hartman v Moore,
547 US 250, 256 {20006). "I‘o state- a First Ainendment retaliation claim sufficient to
withstand a motion to dis_miss_é, [the party asserting the claim] must allege (1) that the
speech or conduct at issue-wasgprotét:ted. [by the First Amendment], (2) that the d'efe_ﬁd_ant

i
i

took adverse action against th_ef [party -asserting the claim], and (3) that thete was a causal

**The standards for recovery under [the NYSHRL] are in accord with Federai standards under title V1I of
the Civil Rights Act of 1964.” Feuqmre v Americon Lung Assi., 90 NY 24623, 629 (l 99?)

i
i

i
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connection between the p_rotecfed_Speec'h and the adverse action’”, i.e., the adverse actions
taken by the defendant were mdtivated by the complaining party’s exercise of the protected
speech. Dolan v Connolly, 794 F3d 290, 294 (2d Cir 2015), queting Espinal v Goord, 558
F3d 119, 128 (2d Cir 2009); see aiso Dorsett v County of Nassau, 732 F3d 157, 160 2d -
Cir 2013), Massaro v Departiment of Educ. of the City of N.Y., 121 AD3d 569, 569-570
(1st Dept 2014), Iv denied 26 NY3d 903 (2015) (citing to- Second Circuit authority in

analyzing Federal and New Yark State Constitution retaliation claims based upon alleged

protected speech).
Here, Wetzel and P"er.e:aghave not alleged any retaliatory animus by CUNY towards
| _ _
their speech or that CUNY toofk any advetse actior agaiiist them. Wetzel and Perea have
not alleged that they were-discif:rl_incd for engaging in anti-Israel speech or retaliated against
by CUNY. They only claim that plaintiffs retaliated against them for their anti-Israel
speech, progressive views, and criticism of Goldstein (who is an orthodex Jew) by filing
EEOC complaints against ther;i and otherwise accusing them of discriminatory and anti-
Semitic conduct. They do not i*ailege any retaliation by CUNY itself and do not allege any
retaliatory inotive by CUNY Thus, Wetzel and Perea’s allegations are patently
insufficient to charge CUNY mth Fiist Amendment retaliation.

While Wetzel and Pereza- seek to cast CUNY as responsible for plaintiffs’ alleged
acts of fetaliati’on against ’themé “la]s-a géneral rule, a government official is not liable for
failing to prevent anothier -ﬁ'omgviolaﬁng a person’s constitutional rights, unless the official
‘is charged with an aftirmative duty to act.” Musso v Hourigan, 836 F2d 736, 743 (2d Cir

1988). Thus, CUNY, asa govfcmmenta] entity, cannet be held liable for failing to prevent

9
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plaintiffs from allegedly vi O'I'ati'flg Wetzél and Perea’s right to free speech since CUNY was

not charged with any affirmative duty to silence plaintiffs regarding their complaints of

discrimination and anti-Se-lnitisgin.

Wetzel and Perea conteli_d_, however, that they have stated ‘a-claim against CUNY on
the basis that it coridoned p!aintiffs--’ conduct. While condonation may sufficiently
implicate an employer in discriminatory acts of its employee to constitute a basis for
employer liability under the NYSHRL or the NYCHRL, Wetzel and Perea fail to allege
how they were discriminated a__ga‘i-ns’t under the NYSHRL or the NYCHRL., or how CUNY

condoned such discrimination against them. Wetzel and Perea do not claim to be members
i

of a protected group based dn race, religion, or ._ge'n"der,. under the NYSHRL or the

NYCHRL. Having an anti—lérael political agenda is not a protected group under the

i

NYSHRL or the NYCHRL. nor is viewpoint discrimination a recognized basis for a

discrimination claim undeér th_e;N'YSI_“H{L. or the NYCHRL.,

i

Furthermore, Wetzel--anél..Pe_r_ea fail to allege how CUNY was complicit in plaintifts’
alleged conduct. Wetzel and I%erea have not alleged that CUNY instigated or encouraged
plaintiffs to file their EEOC C-Oimplain't-s or to otherwise accuse them of anti-Semitism.

Wetzel and Perea argua that CUNY should have supervised plaintiffs by stopping
them from making accusati"ongs against cross-claimants. However, the fact that CUNY

pennitted-and did not-prevent i)lain_tif_fs from filing EEOC complaints or other complaints

i

of religious discrimination did riot constitute condening discrimination against Wetzel and

Perea by CUNY. Plainti ffs_wefr_e'.ac_ting- within their legal rights and CUNY could not deny
them these rights. Indeed, 'as:é:rcviously- noted, preventing plaintiffs from exercising their

,, 10

i
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rights t0 assert claims of discrimination against them based upon their religion would
constitute a violation of the laws which afford plaintitfs legal protection from

discrimination.

To the extent that Wetzel and Perea purport to allege a claim of viewpoint

discrimindtion, it is noted that viewpoint discrimination occurs when “*“the government
kSR

targets not subject matter but particular views taken by speakers on a subject.

Wandering Dugo, Inc. v Destito, 879 F3d 20, 31 (2d Cir 2018), quoting Make the Rd. by

Walking, Inc. v Turner, 378 F3 _,:1- 133, 150 (2d Cir 2004), quoting Rosenberger v Rector &
Visitors of Univ. of Va., 515 U$ 819, 828 (1995). The government targets specific views
when it seeks to regulate 'sp‘ee_dih and discriminates against viewpoints “when it disfavors
certain speech because of ‘the i%s'peciﬁcf motivating ideology or the dpinion or perspective
of the speaker.”™ Wand’ering--D;go, Inc:, 879 F3d at 31, quoting Rosenberger, 515 US at
829.

“Viewpoint disCt‘iminat’éioni ‘claims generally relate to actions by government
ofticialstaken to censor.or pr-ohiib'it.a certain message from being communicated at-a certain
future time and place-due to the content of that message.” Wang v Bethlehem Cent. School.
Dist., 2022 WL 3154142, *23 2022 US Dist LEXIS 140153, *57-58 (ND NY, Aug. &,
2022, 1:21-CV-1023 [LEK/D?JS])'. Wetzel and Perea do not allege that CUNY has
restricted or sought to restrict theu‘ speech regarding the other side of'an issue or that CUNY
discriminated against them, as épeakérs_,_ based on their views. Wetzel and Perea have not

alleged that CUNY inhibited them from expressing their political views,

11

11 of 17



(FTLED._KRINGS COUNTY CLERK 0770572024 04:32 PN | NDEX NQ. - 504682/ 2021
NYSCEF DOC. NO 122 RECEI VED NYSCEF: 07/05/2024

Thus, Wetzel and Pereajhave failed to allege a co‘g_ni’zable- First Amendment claim
as against CUNY. Therefore, Wetzel and Perea’s second cross-claim as against CUNY
miist be dismissed. See CPLR § 3211 (a) (7).

Wetzel and Perea, in their third cross-claim, allege that CUNY breached their
emplayment contract. Howevér, in this cross-claim, Wetzel and Perea fail to specify any
provision in the contract between CUNY and their Union, the Professional Staff Congress
(the collective bargaining ag'x‘%e.emen_t), that was allegedly breached. Wetzel and Pe_rga_
‘metely allege that pursuant to ;,_t'h'at.' contract, CUNY has a duty to assure and protect their

=qcademic freedom and to assire them a safe and protective academic environment, free

from harassment and_threats,""'éhat CUNY “breached that contract by its failure to supervise
[p]laintiffs and to intervene tOStOp and prevent [p]laintitfs’ relentless false and malicious
accusations. and incessant soli’é:'i_tation of threats and violence against” them, and that the
damages sustained by this alleéged- breach was their “loss of dcademic freedom, -re-put_at’i'or_l,
safety, peace of mind, and th(. ability to concentrate and to perform services without
malicious interruption.”™ CUNY iln moving to dismiss this cross-claim, contended that in
the absenceof 'citing.any-p_rm?igs-ian of the contract that was allegedly breached,'Wetz‘el and
Perca could not set forth a v.ia_t;le breach of contract cross-claim.

in response, Wetzel and Perea, in their opposition papers, disavow any reliance on

the' collective bargaining agreement in asserting their breach of contract cross-claim.”

i

“Defendarits Professional Staft Congress and Barbara Bowen, who is the former president of Professional
Staff Congress, have subitted papérs asserting that the court need not interpret the: collectivé bargaining
agreement to resolve CUNY’s motibn to dismiss since they are relying on the Henderson Rules, and not
the collective _bargaining-_agreetnen_tg, to support their breach of contract cross-claim. NYSCEF Doc¢ Nos.
112, 115, ;

12
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Instead, Wetzel and Perea contand that CUNY breached the Henderson Rules to Maintain
Public Order {the Heénderson Rules), a.co de-of conduct adopted by Kingsborough and other
CUNY units, posted. on Kingsborough®s web site. NYSCEF Doc No. 118, Wetzel and
Perea do not allege that CUNY itself breached the Henderson Rules, but claim that
plaintiffs violated the Hendersen Rules, that CUNY received notice of these violations,
and that plaintiffs® “unendingly repeated actions and CUNY's tolerance, acceptance and
facilitation of them™ constituted “a pattern and practice of First Amendment retaliation and

viewpoint .diSeriminati'on.’-'".NYSC-EF' Doc No. 111 at paragraph 26.

Wetzel and Perea, however, fail to allege what actions plaintiffs took in violation of

the Henderson Rules or how CUNY tolerated. accepted; or facilitated auy-.o”f those actions.

Furthermore, as discussed above with respect to the second cross-claim, Wetzel and Perea

tail to allege-a viable First Amendment retaliation claim or a viewpoint discrimination

¢laim.

Moreover, while Wetzel} and Perea attempt to set forth a breach of contract cross-
claim premised on the Hen_de_rision Rules, the Henderson Rules do not constitute a binding;

contract between Wetzel -and.'_l_’;e_rea and CUNY. Rather, the Henderson Rules constifute:

“rules and regulations™ _g‘o’vefni_ilg “the maintenance of public.order on college campuses,”
including Kingsborough, whic;fh were adopted by the CUNY Board of Trustees. The

Henderson Rules coritain a wide array of rules and regulations addressing, among other

i

things, the failure to comply gw-i't-h lawful directions issued by representatives of the

University/College when. they;ate acting in their official capacities, the unauthorized
occupancy of University/College facilities, the prohibition of theft from, or damage to

H

1
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University/College premises or| property, or theft of or damage to property of any person
on University/Collége premises, the ﬁrohib‘iﬁo‘n of disorderly or indecent conduct, the
prohibition of firearms, and the _}plrohibi'ti'on ofillegal drugs and the unlawful use o falcohol.

Wetzel and Perea rely upon the general policy statément preceding the Henderson
Rules, which provides that academic freedom and the sanctuary of the university campus
“cannot be invoked by those who would subordinate inteflectual freedom to political ¢nds,
or ‘who violate the norms of conduct established to protect that freedom.” They also rely
upon Rule 1 and Rule 5 of the Henderson Rules.

Rule 1 .ofthe Henderson Rules provides:

“*A member of the academlc community shall not intentionally- obstruct
and/or forcibly prevent others from the éxercise of their rights. Nor shall he
for she] interfere-with the institution’s educational processes or facilities, or
the rights of those who!wish to avail themselves of any of the institution’s
instructional, _p_erson_al_l administrative, recreational,. and community
services.”

Rule 35 of the Hender'soﬁ Rules: provides:

“Edch member of the aéademic community or an invited guest has the right

to- advocate his posmon without having to fear abuse, physical, verbal; or
otherwise, from others supporting centlicting points of view. Members of the-

academic community and other persons on the college grounds shall not use
language or take actions reasenably likely to provoke or encourage phyau.al
violence by demonstrators those demonstrated against; or spectators.”

07/ 05/ 2024

The Henderson Rules do not set forth any specific dis¢iplinary action, procedure, or

remedy that CUNY is re_qu_ired%to follow in tesponding to an alleged violation of such rules.

i
i

Instead, the Henderson Rules gprovide that the President of the CUNY Board holds “full

discretionary power in carr}dﬁfg [the Henderson Rules] into effect.” The court also notes
that in the “Additional Policies” section of the Henderson Rules; it sets forth that “[a]s a

H
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public university system, CUNY adheres to federal, state and city laws. dnd regulations
regarding non-discrimination.”} Thus, assertions that CUNY should have enforced the
Henderson Rules by stifling plaintiffs from coinplaiﬁing_of'r'el-'igious discrimination against
then would violate this policy.!

While Wetzel and Pereq argue that they have a claim for breach of contract against
CUNY, in order to establish ptima facie entitlement to judgment as a matter of law on a

cause of action alleging breach of contract, a party is required to demonstrate the existence

of a contract, the party’s per‘fc_’rmance. under the contract, the other party’s breach of the
contract, and that the party sufifered’harm as a result. See Sanuny v First Am. Tit. Ins. Co.,
205 AD3d 949,957 (2d Dept 2022) Wetzel and Perea have notalleged any facts indicating
that the Henderson Rules rorm a binding contract between themselves and CUNY. “To
establish the existence of an efn_f_orceable agreement,” there must be “an offer, acceptance
of'the offer, consideration, _mu‘éu'al assent, and an intent to.be bound.”” Matter of Civil Serv.
Empls. Assn., Inc.v Baldwin Un ion Free Schiool Dist., 84 AD3d 1232, 1233-1234 (2d Dept
2011), quoting Kowalchuk v Sé’f-‘oup,_él AD3d 118, 121 (1st Dept 2009). Wetzel and Perea
do not allege any facts wh‘ats‘oé;ver to show that any ef these five élements are present here.

CUNY nowhere "rcﬂ-ecite_d an ‘ritent that the provisions of the Henderson Rules
would become: terms of a 'diszcrcte, implied-in-fact agreement, for purposes such as are

alleged in Wetzel and Perea’s third cross-clain. The Henderson Rules are informational

i
i

in nature and do not express orésuppor_t the implication of any promise.on the partof CUNY.

They donot retlect an intent b\« CUNY to be; contractually-bound to Wetzel and Perea with

i

respect to such rules. While ’éhe Henderson Rules promulgate CUNY’s policies, they do

15
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not imply a contract between CUNY and its professors that is enforceable by a breach of
contract action by its professors against CUNY.

Moreover, the Court of EAppeals- has held that an educational code of conduct does
not create contractual obligatigns betiveen a uriversity and its professors so as to-state a
claim for bieach of contract] See Muas v Cornell Univ., 94 NY2d 87, 93 (1999).
Specifically, the Court of Appeals expressly held that a “professor could not sue for breach

of contract based on thé university’s ‘failure to observe bylaws and procedures.” Mason

v Central Suffolk Hosp., 3 NYf?d 343,349 (2004), quoting Maas, 94 NY2d at 90; see also
Koul v Univ. of Rochester, 285:F Supp 3d 595, 602-603 (WD.NY 2018); Richter v Yeshiva
Univ., 53 Miisc 3d 1220(A), 2017 NY Slip Op 50691(U), *4 (Sup Ct, NY County 2017).
Wetzel and Perea’s re_liélnc_e_ on Tedeschi v Wagner College (49 NY2d 652 [1980))
1s misplaced. In Tedeschi (49 NY2d at 653), a college student challenged her suspension
from college, alleging that she had not been granted a4 hearing of afforded an opportunity
to defend herself” The Court of Appeals, in. Tedeschi (49 NY2d at 660), held, in the
context of the relationship betséveen a university and a student, that “when a university has
adopted a rule or guideline és'tablishi.ng_ the procedure to be followed in relation fo
Suspension or expulsion that péécedme ‘must be substantially observed™ (emphasis added).
Tedeschi is readily di'st-inguish%_lble-' from the instant case.since this case does not involve a
student c¢hallenging his ot her-“s%usp.ens-ion or expulsion. See Maas, 94 N'Y2d at 95 (holding
that Tedeschi provided no 's‘uépo"rt for [a professor’s] claim under an alleged breach of

contract theory based on a Uni_zifersit}”s-.: code of coniduct). Moreover, Wetzel and Perea fail
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to identify any specific procedure set forth in the Henderson Rules that CUNY failed to
follow.
Thus. since the Henderson Rules do not constitute a contract, and Wetzel and Perea

have, therefore, failed to identify any contractual provision allegedly breached by CUNY,

their breach of contract cross-claim fails to state a legally viable claim. See Gianelli v
RE/MAX of N.Y., Inc., 144 AD3d 861, 862 (2d Dept 2016) (holding that “(a) breach of
contract cause of action fails as a matter of law in the absence of any showing that a specific
provision of (a) contract was breached™); Trump on Ocean, LLC v State of New York, 79
AD3d 1325, 1326 (3d Dept 2010), v dismissed in part, denied in part 17 NY3d 770 (2011)
(same). Consequently, dismissal of Wetzel and Perea’s third cross-claim is mandated. See
CPLR § 3211 (a) (T)

Conclusion
Accordingly, CUNY’s motion, under motion sequence number 7, to dismiss Wetzel
and Perea’s second cross-claim and third cross-claim against it is granted.

This constitutes the decision and order of the court.

ENTER,

HON. GINA ABAD!

L JSGC.

HON. ABADI

1.S.C
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