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Students for Fair Admissions v. President and Fellows of Harvard College (2023)
Chief Justice Roberts delivered the opinion of the Court.

In these cases we consider whether the admissions systems used by Harvard College and the University
of North Carolina, two of the oldest institutions of higher learning in the United States, are lawful under
the Equal Protection Clause of the Fourteenth Amendment.

I

A
Founded in 1636, Harvard College has one of the most selective application processes in the country. Over
60,000 people applied to the school last year; fewer than 2,000 were admitted. Gaining admission to
Harvard is thus no easy feat. It can depend on having excellent grades, glowing recommendation letters,
or overcoming significant adversity. It can also depend on your race.

The admissions process at Harvard works as follows. Every application is initially screened by a “first
reader,” who assigns scores in six categories: academic, extracurricular, athletic, school support, personal,
and overall. A rating of “1” is the best; a rating of “6” the worst. In the academic category, for example, a
“1” signifies “near-perfect standardized test scores and grades”; in the extracurricular category, it indicates
“truly unusual achievement”; and in the personal category, it denotes “outstanding” attributes like
maturity, integrity, leadership, kindness, and courage. A score of “1” on the overall rating—a composite
of the five other ratings—signifies an exceptional candidate with >90% chance of admission.” In
assigning the overall rating, the first readers “can and do take an applicant's race into account.”

Once the first read process is complete, Harvard convenes admissions subcommittees. Each subcommittee
meets for three to five days and evaluates all applicants from a particular geographic area. The
subcommittees are responsible for making recommendations to the full admissions committee. The
subcommittees can and do take an applicant's race into account when making their recommendations.

The next step of the Harvard process is the full committee meeting. The committee has 40 members, and
its discussion centers around the applicants who have been recommended by the regional subcommittees.
Ibid. At the beginning of the meeting, the committee discusses the relative breakdown of applicants by
race. The “goal,” according to Harvard's director of admissions, “is to make sure that [Harvard does] not
hav[e] a dramatic drop-off ” in minority admissions from the prior class. Each applicant considered by the
full committee is discussed one by one, and every member of the committee must vote on admission. Only
when an applicant secures a majority of the full committee's votes is he or she tentatively accepted for
admission. At the end of the full committee meeting, the racial composition of the pool of tentatively
admitted students is disclosed to the committee.

The final stage of Harvard's process is called the “lop,” during which the list of tentatively admitted
students is winnowed further to arrive at the final class. Any applicants that Harvard considers cutting at
this stage are placed on a “lop list,” which contains only four pieces of information: legacy status, recruited
athlete status, financial aid eligibility, and race. The full committee decides as a group which students to
lop. In doing so, the committee can and does take race into account. Once the lop process is complete,
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Harvard's admitted class is set. In the Harvard admissions process, “race is a determinative tip for” a
significant percentage “of all admitted African American and Hispanic applicants.”

B
Founded shortly after the Constitution was ratified, the University of North Carolina (UNC) prides itself
on being the “nation's first public university.” Like Harvard, UNC's “admissions process is highly

selective”: In a typical year, the school “receives approximately 43,500 applications for its freshman class
of 4,200.”

Every application the University receives is initially reviewed by one of approximately 40 admissions
office readers, each of whom reviews roughly five applications per hour. Readers are required to consider
“[r]ace and ethnicity ... as one factor” in their review. Other factors include academic performance and
rigor, standardized testing results, extracurricular involvement, essay quality, personal factors, and student
background. Readers are responsible for providing numerical ratings for the academic, extracurricular,
personal, and essay categories. During the years at issue in this litigation, underrepresented minority
students were “more likely to score [highly] on their personal ratings than their white and Asian American
peers,” but were more likely to be “rated lower by UNC readers on their academic program, academic
performance, ... extracurricular activities,” and essays.

After assessing an applicant's materials along these lines, the reader “formulates an opinion about whether
the student should be offered admission” and then “writes a comment defending his or her recommended
decision.” In making that decision, readers may offer students a “plus” based on their race, which “may
be significant in an individual case.” The admissions decisions made by the first readers are, in most cases,
“provisionally final.”

Following the first read process, “applications then go to a process called ‘school group review’ ... where
a committee composed of experienced staff members reviews every [initial] decision.” The review
committee receives a report on each student which contains, among other things, their “class rank, GPA,
and test scores; the ratings assigned to them by their initial readers; and their status as residents, legacies,
or special recruits.” The review committee either approves or rejects each admission recommendation
made by the first reader, after which the admissions decisions are finalized. In making those decisions,
the review committee may also consider the applicant's race.!
C

' Justice Jackson attempts to minimize the role that race plays in UNC's admissions process by noting that, from 2016~

2021, the school accepted a lower “percentage of the most academically excellent in-state Black candidates”—that is, 65 out
of 67 such applicants (97.01%)—than it did similarly situated Asian applicants—that is, 1118 out of 1139 such applicants
(98.16%). It is not clear how the rejection of just two black applicants over five years could be “indicative of a genuinely
holistic [admissions] process,” as Justice Jackson contends. And indeed it cannot be, as the overall acceptance rates of
academically excellent applicants to UNC illustrates full well. According to SFFA's expert, over 80% of all black applicants
in the top academic decile were admitted to UNC, while under 70% of white and Asian applicants in that decile were
admitted. In the second highest academic decile, the disparity is even starker: 83% of black applicants were admitted, while
58% of white applicants and 47% of Asian applicants were admitted. Ibid. And in the third highest decile, 77% of black
applicants were admitted, compared to 48% of white applicants and 34% of Asian applicants. The dissent does not dispute
the accuracy of these figures. And its contention that white and Asian students “receive a diversity plus” in UNC's race-based
admissions system blinks reality. The same is true at Harvard.
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Petitioner, Students for Fair Admissions (SFFA), is a nonprofit organization founded in 2014 whose
purpose is “to defend human and civil rights secured by law, including the right of individuals to equal
protection under the law.” In November 2014, SFFA filed separate lawsuits against Harvard College and
the University of North Carolina, arguing that their race-based admissions programs violated, respectively,
Title VI of the Civil Rights Act of 1964, and the Equal Protection Clause of the Fourteenth Amendment.?
The District Courts in both cases held bench trials to evaluate SFFA's claims. Trial in the Harvard case
lasted 15 days and included testimony from 30 witnesses, after which the Court concluded that Harvard's
admissions program comported with our precedents on the use of race in college admissions. The First
Circuit affirmed that determination. Similarly, in the UNC case, the District Court concluded after an
eight-day trial that UNC's admissions program was permissible under the Equal Protection Clause.

We granted certiorari in the Harvard case and certiorari before judgment in the UNC case. 595 U. S.
(2022).

II
Before turning to the merits, we must assure ourselves of our jurisdiction. UNC argues that SFFA lacks
standing to bring its claims because it is not a “genuine” membership organization. Every court to have
considered this argument has rejected it, and so do we. . . .

11

A
In the wake of the Civil War, Congress proposed and the States ratified the Fourteenth Amendment,
providing that no State shall “deny to any person ... the equal protection of the laws.” Amdt. 14, § 1. To
its proponents, the Equal Protection Clause represented a “foundation[al] principle”—"“the absolute
equality of all citizens of the United States politically and civilly before their own laws.” (Statement of
Rep. Bingham). The Constitution, they were determined, “should not permit any distinctions of law based
on race or color,” Supp. Brief for United States on Reargument in Brown v. Board of Education, because
any “law which operates upon one man [should] operate equally upon all,” (Statement of Rep. Stevens).
As soon-to-be President James Garfield observed, the Fourteenth Amendment would hold “over every
American citizen, without regard to color, the protecting shield of law.” And in doing so, said Senator
Jacob Howard of Michigan, the Amendment would give “to the humblest, the poorest, the most despised
of the race the same rights and the same protection before the law as it gives to the most powerful, the
most wealthy, or the most haughty.” For “[w]ithout this principle of equal justice,” Howard continued,
“there is no republican government and none that is really worth maintaining.” /bid.

At first, this Court embraced the transcendent aims of the Equal Protection Clause. “What is this,” we said
of the Clause in 1880, “but declaring that the law in the States shall be the same for the black as for the
white; that all persons, whether colored or white, shall stand equal before the laws of the States?” Strauder

2 FN2: Title VI provides that “[n]o person in the United States shall, on the ground of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity
receiving Federal financial assistance.” “We have explained that discrimination that violates the Equal Protection Clause of
the Fourteenth Amendment committed by an institution that accepts federal funds also constitutes a violation of Title VI.”
Gratz v. Bollinger (2003). Although Justice Gorsuch questions that proposition, no party asks us to reconsider it. We
accordingly evaluate Harvard's admissions program under the standards of the Equal Protection Clause itself.
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v. West Virginia. “[T]he broad and benign provisions of the Fourteenth Amendment” apply “to all
persons,” we unanimously declared six years later; it is “hostility to ... race and nationality” “which in the
eye of the law is not justified.” Yick Wo v. Hopkins (1886).

Despite our early recognition of the broad sweep of the Equal Protection Clause, this Court—alongside
the country—quickly failed to live up to the Clause's core commitments. For almost a century after the
Civil War, state-mandated segregation was in many parts of the Nation a regrettable norm. This Court
played its own role in that ignoble history, allowing in Plessy v. Ferguson the separate but equal regime
that would come to deface much of America. . . .

After Plessy, “American courts ... labored with the doctrine [of separate but equal] for over half a century.”
Brown v. Board of Education (1954). . . . By 1950, the inevitable truth of the Fourteenth Amendment had
thus begun to reemerge: Separate cannot be equal.

The culmination of this approach came finally in Brown v. Board of Education. In that seminal decision,
we overturned Plessy for good and set firmly on the path of invalidating all de jure racial discrimination
by the States and Federal Government. Brown concerned the permissibility of racial segregation in public
schools. The school district maintained that such segregation was lawful because the schools provided to
black students and white students were of roughly the same quality. But we held such segregation
impermissible “even though the physical facilities and other ‘tangible’ factors may be equal.” The mere
act of separating “children ... because of their race,” we explained, itself “generate[d] a feeling of
inferiority.”

The conclusion reached by the Brown Court was thus unmistakably clear: the right to a public education
“must be made available to all on equal terms.” As the plaintiffs had argued, “no State has any authority
under the equal-protection clause of the Fourteenth Amendment to use race as a factor in affording
educational opportunities among its citizens.” The Court reiterated that rule just one year later, holding
that “full compliance” with Brown required schools to admit students “on a racially nondiscriminatory
basis.” Brown v. Board of Education, 349 U. S. 294, 300-301 (1955). The time for making distinctions
based on race had passed. Brown, the Court observed, “declar[ed] the fundamental principle that racial
discrimination in public education is unconstitutional.” /d., at 298.

So too in other areas of life. Immediately after Brown, we began routinely affirming lower court decisions
that invalidated all manner of race-based state action. . . .

In the decades that followed, this Court continued to vindicate the Constitution's pledge of racial equality.
Laws dividing parks and golf courses; neighborhoods and businesses; buses and trains; schools and juries
were undone, all by a transformative promise “stemming from our American ideal of fairness™: “ ‘the
Constitution ... forbids ... discrimination by the General Government, or by the States, against any citizen
because of his race.” ” Bolling v. Sharpe (1954). As we recounted in striking down the State of Virginia's
ban on interracial marriage 13 years after Brown, the Fourteenth Amendment “proscri[bes] ... all invidious
racial discriminations.” Loving v. Virginia (1967). Our cases had thus “consistently denied the
constitutionality of measures which restrict the rights of citizens on account of race.”
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These decisions reflect the “core purpose” of the Equal Protection Clause: “do[ing] away with all
governmentally imposed discrimination based on race.” Palmore v. Sidoti (1984). We have recognized
that repeatedly. “The clear and central purpose of the Fourteenth Amendment was to eliminate all official
state sources of invidious racial discrimination in the States.” Loving.

Eliminating racial discrimination means eliminating all of it. And the Equal Protection Clause, we have
accordingly held, applies “without regard to any differences of race, of color, or of nationality”—it is
“universal in [its] application.” Yick Wo. . . .

Any exception to the Constitution's demand for equal protection must survive a daunting two-step
examination known in our cases as “strict scrutiny.” Adarand Constructors, Inc. v. Pefia (1995). Under
that standard we ask, first, whether the racial classification is used to “further compelling governmental
interests.” Grutter v. Bollinger (2003). Second, if so, we ask whether the government's use of race is
“narrowly tailored”—meaning “necessary”—to achieve that interest. Fisher v. University of Tex. at Austin
(2013) (Fisher I).

Outside the circumstances of these cases, our precedents have identified only two compelling interests
that permit resort to race-based government action. One is remediating specific, identified instances of
past discrimination that violated the Constitution or a statute. See, e.g., Parents Involved in Community
Schools v. Seattle School Dist. No. 1 (2007). The second is avoiding imminent and serious risks to human
safety in prisons, such as a race riot. See Johnson v. California (2005).2

Our acceptance of race-based state action has been rare for a reason. “Distinctions between citizens solely
because of their ancestry are by their very nature odious to a free people whose institutions are founded
upon the doctrine of equality.” Rice v. Cayetano (2000) (quoting Hirabayashi v. United States (1943)).
That principle cannot be overridden except in the most extraordinary case.

B
These cases involve whether a university may make admissions decisions that turn on an applicant's race.
Our Court first considered that issue in Regents of University of California v. Bakke, which involved a
set-aside admissions program used by the University of California, Davis, medical school. Each year, the
school held 16 of its 100 seats open for members of certain minority groups, who were reviewed on a
special admissions track separate from those in the main admissions pool. . . .

In a deeply splintered decision that produced six different opinions—none of which commanded a
majority of the Court—we ultimately ruled in part in favor of the school and in part in favor of Bakke.

3 FN3: The first time we determined that a governmental racial classification satisfied “the most rigid scrutiny” was 10 years
before Brown v. Board of Education (1954), in the infamous case Korematsu v. United States (1944). There, the Court upheld
the internment of “all persons of Japanese ancestry in prescribed West Coast ... areas” during World War II because “the
military urgency of the situation demanded” it. We have since overruled Korematsu, recognizing that it was “gravely wrong
the day it was decided.” Trump v. Hawaii (2018). The Court's decision in Korematsu nevertheless “demonstrates vividly that
even the most rigid scrutiny can sometimes fail to detect an illegitimate racial classification” and that “[a]ny retreat from the
most searching judicial inquiry can only increase the risk of another such error occurring in the future.” Adarand
Constructors, Inc. v. Pefia (1995). The principal dissent, for its part, claims that the Court has also permitted “the use of race
when that use burdens minority populations.” In support of that claim, the dissent cites two [Fourth Amendment] cases that
have nothing to do with the Equal Protection Clause.
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Justice Powell announced the Court's judgment, and his opinion—though written for himself alone—
would eventually come to “serv[e] as the touchstone for constitutional analysis of race-conscious
admissions policies.”

Justice Powell began by finding three of the school's four justifications for its policy not sufficiently
compelling. . . .

Justice Powell then turned to the school's last interest asserted to be compelling—obtaining the educational
benefits that flow from a racially diverse student body. That interest, in his view, was “a constitutionally
permissible goal for an institution of higher education.” And that was so, he opined, because a university
was entitled as a matter of academic freedom “to make its own judgments as to ... the selection of its
student body.”

But a university's freedom was not unlimited. . . .

The role of race had to be cabined. It could operate only as “a ‘plus’ in a particular applicant's file.” And
even then, race was to be weighed in a manner “flexible enough to consider all pertinent elements of
diversity in light of the particular qualifications of each applicant.” Justice Powell derived this approach
from what he called the “illuminating example” of the admissions system then used by Harvard College.
Under that system, as described by Harvard in a brief it had filed with the Court, “the race of an applicant
may tip the balance in his favor just as geographic origin or a life [experience] may tip the balance in other
candidates’ cases.” . . . The result, Harvard proclaimed, was that “race has been”—and should be—*"“a
factor in some admission decisions.”

No other Member of the Court joined Justice Powell's opinion. . . .

C
In the years that followed our “fractured decision in Bakke,” lower courts “struggled to discern whether
Justice Powell's” opinion constituted “binding precedent.” We accordingly took up the matter again in
2003, in the case Grutter v. Bollinger, which concerned the admissions system used by the University of
Michigan law school. There, in another sharply divided decision, the Court for the first time “endorse[d]
Justice Powell's view that student body diversity is a compelling state interest that can justify the use of
race in university admissions.”

The Court's analysis tracked Justice Powell's in many respects. As for compelling interest, the Court held
that “[t]he Law School's educational judgment that such diversity is essential to its educational mission is
one to which we defer.” In achieving that goal, however, the Court made clear—just as Justice Powell
had—that the law school was limited in the means that it could pursue. The school could not “establish
quotas for members of certain racial groups or put members of those groups on separate admissions
tracks.” . ..

These limits, Grutter explained, were intended to guard against two dangers that all race-based
government action portends. The first is the risk that the use of race will devolve into “illegitimate ...
stereotyp[ing].” Richmond v. J. A. Croson Co. (1989). Universities were thus not permitted to operate
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their admissions programs on the “belief that minority students always (or even consistently) express some
characteristic minority viewpoint on any issue.” Grutter. The second risk is that race would be used not
as a plus, but as a negative—to discriminate against those racial groups that were not the beneficiaries of
the race-based preference. A university's use of race, accordingly, could not occur in a manner that “unduly
harm[ed] nonminority applicants.”

But even with these constraints in place, Grutter expressed marked discomfort with the use of race in
college admissions. The Court stressed the fundamental principle that “there are serious problems of
justice connected with the idea of [racial] preference itself.” It observed that all “racial classifications,
however compelling their goals,” were “dangerous.” Grutter. And it cautioned that all “race-based
governmental action” should “remai[n] subject to continuing oversight to assure that it will work the least
harm possible to other innocent persons competing for the benefit.”

To manage these concerns, Grutter imposed one final limit on race-based admissions programs. At some
point, the Court held, they must end. This requirement was critical, and Grutter emphasized it repeatedly.
The importance of an end point was not just a matter of repetition. It was the reason the Court was willing
to dispense temporarily with the Constitution's unambiguous guarantee of equal protection. The Court
recognized as much: “[e]nshrining a permanent justification for racial preferences,” the Court explained,
“would offend this fundamental equal protection principle.”. . .

Grutter thus concluded with the following caution: “It has been 25 years since Justice Powell first
approved the use of race to further an interest in student body diversity in the context of public higher
education.... We expect that 25 years from now, the use of racial preferences will no longer be necessary
to further the interest approved today.”

v
Twenty years later, no end is in sight. “Harvard's view about when [race-based admissions will end]
doesn't have a date on it.” Neither does UNC's. Yet both insist that the use of race in their admissions
programs must continue.

But we have permitted race-based admissions only within the confines of narrow restrictions. University
programs must comply with strict scrutiny, they may never use race as a stereotype or negative, and—at
some point—they must end. Respondents’ admissions systems—however well intentioned and
implemented in good faith—fail each of these criteria. They must therefore be invalidated under the Equal
Protection Clause of the Fourteenth Amendment.*

A
Because “[r]acial discrimination [is] invidious in all contexts,” Edmonson v. Leesville Concrete Co.
(1991), we have required that universities operate their race-based admissions programs in a manner that
is “sufficiently measurable to permit judicial [review]” under the rubric of strict scrutiny, Fisher v.

4 FN4: The United States as amicus curiae contends that race-based admissions programs further compelling interests at our
Nation's military academies. No military academy is a party to these cases, however, and none of the courts below addressed
the propriety of race-based admissions systems in that context. This opinion also does not address the issue, in light of the
potentially distinct interests that military academies may present.
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University of Tex. at Austin (2016) (Fisher II). “Classifying and assigning” students based on their race
“requires more than ... an amorphous end to justify it.” Parents Involved.

Respondents have fallen short of satisfying that burden. First, the interests they view as compelling cannot
be subjected to meaningful judicial review. Harvard identifies the following educational benefits that it is
pursuing: (1) “training future leaders in the public and private sectors”; (2) preparing graduates to “adapt
to an increasingly pluralistic society”; (3) “better educating its students through diversity”; and (4)
“producing new knowledge stemming from diverse outlooks.” UNC points to similar benefits, namely,
“(1) promoting the robust exchange of ideas; (2) broadening and refining understanding; (3) fostering
innovation and problem-solving; (4) preparing engaged and productive citizens and leaders; [and] (5)
enhancing appreciation, respect, and empathy, cross-racial understanding, and breaking down
stereotypes.”

Although these are commendable goals, they are not sufficiently coherent for purposes of strict scrutiny.
At the outset, it is unclear how courts are supposed to measure any of these goals. How is a court to know
whether leaders have been adequately “train[ed]”; whether the exchange of ideas is “robust”; or whether
“new knowledge” is being developed? Even if these goals could somehow be measured, moreover, how
is a court to know when they have been reached, and when the perilous remedy of racial preferences may
cease? There is no particular point at which there exists sufficient “innovation and problem-solving,” or
students who are appropriately “engaged and productive.” Finally, the question in this context is not one
of no diversity or of some: it is a question of degree. How many fewer leaders Harvard would create
without racial preferences, or how much poorer the education at Harvard would be, are inquiries no court
could resolve.

Comparing respondents’ asserted goals to interests we have recognized as compelling further illustrates
their elusive nature. In the context of racial violence in a prison, for example, courts can ask whether
temporary racial segregation of inmates will prevent harm to those in the prison. See Johnson. . .. And in
school segregation cases, courts can determine whether any race-based remedial action produces a
distribution of students “compar[able] to what it would have been in the absence of such constitutional
violations.” Dayton Bd. of Ed. v. Brinkman (1977).

Nothing like that is possible when it comes to evaluating the interests respondents assert here. Unlike
discerning whether a prisoner will be injured or whether an employee should receive backpay, the question
whether a particular mix of minority students produces “engaged and productive citizens,” sufficiently
“enhance[s] appreciation, respect, and empathy,” or effectively “train[s] future leaders” is standardless.
The interests that respondents seek, though plainly worthy, are inescapably imponderable.

Second, respondents’ admissions programs fail to articulate a meaningful connection between the means
they employ and the goals they pursue. To achieve the educational benefits of diversity, UNC works to
avoid the underrepresentation of minority groups, while Harvard likewise “guard[s] against inadvertent
drop-offs in representation” of certain minority groups from year to year. To accomplish both of those
goals, in turn, the universities measure the racial composition of their classes using the following
categories: (1) Asian; (2) Native Hawaiian or Pacific Islander; (3) Hispanic; (4) White; (5) African-
American; and (6) Native American. It is far from evident, though, how assigning students to these racial
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categories and making admissions decisions based on them furthers the educational benefits that the
universities claim to pursue.

For starters, the categories are themselves imprecise in many ways. Some of them are plainly overbroad:
by grouping together all Asian students, for instance, respondents are apparently uninterested in whether
South Asian or East Asian students are adequately represented, so long as there is enough of one to
compensate for a lack of the other. Meanwhile other racial categories, such as “Hispanic,” are arbitrary or
undefined. And still other categories are underinclusive. When asked at oral argument “how are applicants
from Middle Eastern countries classified, [such as] Jordan, Iraq, Iran, [and] Egypt,” UNC's counsel
responded, “[I] do not know the answer to that question.” . ..

The universities’ main response to these criticisms is, essentially, “trust us.” None of the questions recited
above need answering, they say, because universities are “owed deference” when using race to benefit
some applicants but not others. It is true that our cases have recognized a “tradition of giving a degree of
deference to a university's academic decisions.” Grutter. But we have been unmistakably clear that any
deference must exist “within constitutionally prescribed limits,” and that “deference does not imply
abandonment or abdication of judicial review,” Miller—El v. Cockrell (2003). Universities may define
their missions as they see fit. The Constitution defines ours. Courts may not license separating students
on the basis of race without an exceedingly persuasive justification that is measurable and concrete enough
to permit judicial review. As this Court has repeatedly reaffirmed, “[r]acial classifications are simply too
pernicious to permit any but the most exact connection between justification and classification.” Gratz v.
Bollinger (2003). The programs at issue here do not satisfy that standard.
B

The race-based admissions systems that respondents employ also fail to comply with the twin commands
of the Equal Protection Clause that race may never be used as a “negative” and that it may not operate as
a stereotype.

First, our cases have stressed that an individual's race may never be used against him in the admissions
process. Here, however, the First Circuit found that Harvard's consideration of race has led to an 11.1%
decrease in the number of Asian-Americans admitted to Harvard. And the District Court observed that
Harvard's “policy of considering applicants’ race ... overall results in fewer Asian American and white
students being admitted.”

Respondents nonetheless contend that an individual's race is never a negative factor in their admissions
programs, but that assertion cannot withstand scrutiny. . . . [O]n Harvard's logic, while it gives preferences
to applicants with high grades and test scores, “that does not mean it is a ‘negative’ ” to be a student with
lower grades and lower test scores. This understanding of the admissions process is hard to take seriously.
College admissions are zero-sum. A benefit provided to some applicants but not to others necessarily
advantages the former group at the expense of the latter.

5 FNS: For that reason, one dissent candidly advocates abandoning the demands of strict scrutiny. See post (opinion of
Jackson, J.) (arguing the Court must “get out of the way,” “leav[e] well enough alone,” and defer to universities and
“experts” in determining who should be discriminated against). An opinion professing fidelity to history (to say nothing of
the law) should surely see the folly in that approach.
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Respondents also suggest that race is not a negative factor because it does not impact many admissions
decisions. Yet, at the same time, respondents also maintain that the demographics of their admitted classes
would meaningfully change if race-based admissions were abandoned. And they acknowledge that race is
determinative for at least some—if not many—of the students they admit. How else but “negative” can
race be described if, in its absence, members of some racial groups would be admitted in greater numbers
than they otherwise would have been? The “[e]qual protection of the laws is not achieved through
indiscriminate imposition of inequalities.” Shelley.

Respondents’ admissions programs are infirm for a second reason as well. We have long held that
universities may not operate their admissions programs on the “belief that minority students always (or
even consistently) express some characteristic minority viewpoint on any issue.” Grutter. That
requirement is found throughout our Equal Protection Clause jurisprudence more generally. See, e.g.,
Schuette v. BAMN (2014) (“In cautioning against ‘impermissible racial stereotypes,” this Court has
rejected the assumption that ‘members of the same racial group—regardless of their age, education,
economic status, or the community in which they live—think alike ...."”).

Yet by accepting race-based admissions programs in which some students may obtain preferences on the
basis of race alone, respondents’ programs tolerate the very thing that Grutter foreswore: stereotyping.
The point of respondents’ admissions programs is that there is an inherent benefit in race qua race—in
race for race's sake. Respondents admit as much. Harvard's admissions process rests on the pernicious
stereotype that “a black student can usually bring something that a white person cannot offer.” Bakke
(opinion of Powell, J.). UNC is much the same. It argues that race in itself “says [something] about who
you are.”

We have time and again forcefully rejected the notion that government actors may intentionally allocate
preference to those “who may have little in common with one another but the color of their skin.” Shaw
v. Reno (1993). The entire point of the Equal Protection Clause is that treating someone differently because
of their skin color is not like treating them differently because they are from a city or from a suburb, or
because they play the violin poorly or well.

... [W]hen a university admits students “on the basis of race, it engages in the offensive and demeaning
assumption that [students] of a particular race, because of their race, think alike,” Miller v. Johnson
(1995)—at the very least alike in the sense of being different from nonminority students. In doing so, the
university furthers “stereotypes that treat individuals as the product of their race, evaluating their thoughts
and efforts—their very worth as citizens—according to a criterion barred to the Government by history
and the Constitution.” Such stereotyping can only “cause[] continued hurt and injury,” Edmonson,
contrary as it is to the “core purpose” of the Equal Protection Clause, Palmore.

C
If all this were not enough, respondents’ admissions programs also lack a “logical end point.” Grutter,.

 FNG6: Justice Jackson contends that race does not play a “determinative role for applicants” to UNC. But even the principal
dissent acknowledges that race—and race alone—explains the admissions decisions for hundreds if not thousands of
applicants to UNC each year. The suggestion by the principal dissent that our analysis relies on extra-record materials
(opinion of Sotomayor, J.), is simply mistaken.
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Respondents and the Government first suggest that respondents’ race-based admissions programs will end
when, in their absence, there is “meaningful representation and meaningful diversity” on college
campuses. The metric of meaningful representation, respondents assert, does not involve any “strict
numerical benchmark,” or “precise number or percentage,” or “specified percentage.” So what does it
involve?

Numbers all the same. At Harvard, each full committee meeting begins with a discussion of “how the
breakdown of the class compares to the prior year in terms of racial identities.” And “if at some point in
the admissions process it appears that a group is notably underrepresented or has suffered a dramatic drop
off relative to the prior year, the Admissions Committee may decide to give additional attention to
applications from students within that group.”

The results of the Harvard admissions process reflect this numerical commitment. For the admitted classes
0f 2009 to 2018, black students represented a tight band of 10.0%—11.7% of the admitted pool. The same
theme held true for other minority groups:

Share of Students Admitted to Harvard by Race

African-American | Hispanic Share = Asian-American

Share of Class of Class Share of Class
Class of 2009 | 11% | 8% | 18%
Class of 2010 10% | 10% 18%
| Class of 2011 | 10% | 10% 19%
| Class of 2012 | 10% | 9% | 19%
| Class of 2013 | 10% | 11% 17%
| Class of 2014 ' 11% ' 9% ' 20%
| Class of 2015 | 12% | 11% | 19%
Class of 2016 10% 9% 20%
| Class of 2017 ' 11% | 10% - 20%

Class of 2018 12% 12% 19%

Brief for Petitioner in No. 20—1199 etc., p. 23. Harvard's focus on numbers is obvious.’

7 FN7: The principal dissent claims that “[t]he fact that Harvard's racial shares of admitted applicants varies relatively little ...
is unsurprising and reflects the fact that the racial makeup of Harvard's applicant pool also varies very little over this period.”
Post, (opinion of Sotomayor, J.). But that is exactly the point: Harvard must use precise racial preferences year in and year
out to maintain the unyielding demographic composition of its class. The dissent is thus left to attack the numbers
themselves, arguing they were “handpicked” “from a truncated period.” As supposed proof, the dissent notes that the share of
Asian students at Harvard varied significantly from 1980 to 1994—a 14-year period that ended nearly three decades ago. But
the relevance of that observation—handpicked and truncated as it is—is lost on us. And the dissent does not and cannot
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UNC's admissions program operates similarly. The University frames the challenge it faces as “the
admission and enrollment of underrepresented minorities,” a metric that turns solely on whether a group's
“percentage enrollment within the undergraduate student body is lower than their percentage within the
general population in North Carolina,” The University “has not yet fully achieved its diversity-related
educational goals,” it explains, in part due to its failure to obtain closer to proportional representation.

The problem with these approaches is well established. “[O]utright racial balancing” is “patently
unconstitutional.” Fisher I. That is so, we have repeatedly explained, because “[a]t the heart of the
Constitution's guarantee of equal protection lies the simple command that the Government must treat
citizens as individuals, not as simply components of a racial, religious, sexual or national class.” Miller.
By promising to terminate their use of race only when some rough percentage of various racial groups is
admitted, respondents turn that principle on its head. Their admissions programs “effectively assure[] that
race will always be relevant ... and that the ultimate goal of eliminating” race as a criterion “will never be
achieved.” Croson.

Respondents’ second proffered end point fares no better. Respondents assert that universities will no
longer need to engage in race-based admissions when, in their absence, students nevertheless receive the
educational benefits of diversity. But as we have already explained, it is not clear how a court is supposed
to determine when stereotypes have broken down or “productive citizens and leaders” have been created.
Nor is there any way to know whether those goals would adequately be met in the absence of a race-based
admissions program. As UNC itself acknowledges, these “qualitative standard[s]” are “difficult to
measure.”

Third, respondents suggest that race-based preferences must be allowed to continue for at least five more
years, based on the Court's statement in Grutter that it “expect[ed] that 25 years from now, the use of
racial preferences will no longer be necessary.” The 25-year mark articulated in Grutter, however,
reflected only that Court's view that race-based preferences would, by 2028, be unnecessary to ensure a
requisite level of racial diversity on college campuses. That expectation was oversold. Neither Harvard
nor UNC believes that race-based admissions will in fact be unnecessary in five years, and both
universities thus expect to continue using race as a criterion well beyond the time limit that Grutter
suggested. Indeed, the high school applicants that Harvard and UNC will evaluate this fall using their
race-based admissions systems are expected to graduate in 2028—25 years after Grutter was decided.

Finally, respondents argue that their programs need not have an end point at all because they frequently
review them to determine whether they remain necessary. Respondents point to language in Grutter that,
they contend, permits “the durational requirement [to] be met” with “periodic reviews to determine
whether racial preferences are still necessary to achieve student body diversity.” But Grutter never
suggested that periodic review could make unconstitutional conduct constitutional. To the contrary, the
Court made clear that race-based admissions programs eventually had to end—despite whatever periodic
review universities conducted.

dispute that the share of black and Hispanic students at Harvard—*"the primary beneficiaries” of its race-based admissions
policy—has remained consistent for decades. For all the talk of holistic and contextual judgments, the racial preferences at
issue here in fact operate like clockwork.
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Here, however, Harvard concedes that its race-based admissions program has no end point. And it
acknowledges that the way it thinks about the use of race in its admissions process “is the same now as it
was” nearly 50 years ago. UNC's race-based admissions program is likewise not set to expire any time
soon—nor, indeed, any time at all. The University admits that it “has not set forth a proposed time period
in which it believes it can end all race-conscious admissions practices.” And UNC suggests that it might
soon use race to a greater extent than it currently does. In short, there is no reason to believe that
respondents will—even acting in good faith—comply with the Equal Protection Clause any time soon.

v
The dissenting opinions resist these conclusions. They would instead uphold respondents’ admissions
programs based on their view that the Fourteenth Amendment permits state actors to remedy the effects
of societal discrimination through explicitly race-based measures. Although both opinions are thorough
and thoughtful in many respects, this Court has long rejected their core thesis.

The dissents’ interpretation of the Equal Protection Clause is not new. In Bakke, four Justices would have
permitted race-based admissions programs to remedy the effects of societal discrimination. (Joint opinion
of Brennan, White, Marshall, and Blackmun, JJ.). But that minority view was just that—a minority view.
Justice Powell, who provided the fifth vote and controlling opinion in Bakke, firmly rejected the notion
that societal discrimination constituted a compelling interest. Such an interest presents “an amorphous
concept of injury that may be ageless in its reach into the past,” he explained. It cannot “justify a [racial]
classification that imposes disadvantages upon persons ... who bear no responsibility for whatever harm
the beneficiaries of the [race-based] admissions program are thought to have suffered.”

The Court soon adopted Justice Powell's analysis as its own. In the years after Bakke, the Court repeatedly
held that ameliorating societal discrimination does not constitute a compelling interest that justifies race-
based state action. “[A]n effort to alleviate the effects of societal discrimination is not a compelling
interest,” we said plainly in Hunt, a 1996 case about the Voting Rights Act. We reached the same
conclusion in Croson, a case that concerned a preferential government contracting program. Permitting
“past societal discrimination” to “serve as the basis for rigid racial preferences would be to open the door
to competing claims for ‘remedial relief ’ for every disadvantaged group.” . ..

The dissents here do not acknowledge any of this. They fail to cite Hunt. They fail to cite Croson. They
fail to mention that the entirety of their analysis of the Equal Protection Clause—the statistics, the cases,
the history—has been considered and rejected before. There is a reason the principal dissent must invoke
Justice Marshall's partial dissent in Bakke nearly a dozen times while mentioning Justice Powell's
controlling opinion barely once (Justice Jackson’s opinion ignores Justice Powell altogether). For what
one dissent denigrates as ‘“rhetorical flourishes about colorblindness,” are in fact the proud
pronouncements of cases like Loving and Yick Wo, like Shelley and Bolling—they are defining statements
of law. We understand the dissents want that law to be different. They are entitled to that desire. But they
surely cannot claim the mantle of stare decisis while pursuing it.®

8 FN8: Perhaps recognizing as much, the principal dissent at one point attempts to press a different remedial rationale
altogether, stating that both respondents “have sordid legacies of racial exclusion.” Such institutions should perhaps be the
very last ones to be allowed to make race-based decisions, let alone be accorded deference in doing so. In any event, neither
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The dissents are no more faithful to our precedent on race-based admissions. To hear the principal dissent
tell it, Grutter blessed such programs indefinitely, until “racial inequality will end.” But Grutter did no
such thing. It emphasized—not once or twice, but at least six separate times—that race-based admissions
programs “must have reasonable durational limits” and that their “deviation from the norm of equal
treatment” must be “a temporary matter.” The Court also disclaimed “[e]nshrining a permanent
justification for racial preferences.” Yet the justification for race-based admissions that the dissent latches
on to is just that—unceasing.

The principal dissent's reliance on Fisher I is similarly mistaken. There, by a 4-to-3 vote, the Court upheld
a “sui generis” race-based admissions program used by the University of Texas whose “goal” it was to
enroll a “critical mass” of certain minority students, Fisher /. But neither Harvard nor UNC claims to be
using the critical mass concept—indeed, the universities admit they do not even know what it means.

Fisher II also recognized the “enduring challenge” that race-based admissions systems place on “the
constitutional promise of equal treatment.” The Court thus reaffirmed the “continuing obligation” of
universities “to satisfy the burden of strict scrutiny.” To drive the point home, Fisher II limited itself just
as Grutter had—in duration. The Court stressed that its decision did “not necessarily mean the University
may rely on the same policy” going forward. And the Court openly acknowledged that its decision offered
limited “prospective guidance.” Fisher I1.°

The principal dissent wrenches our case law from its context, going to lengths to ignore the parts of that
law it does not like. The serious reservations that Bakke, Grutter, and Fisher had about racial preferences
go unrecognized. The unambiguous requirements of the Equal Protection Clause—"“the most rigid,”
“searching” scrutiny it entails—go without note. Fisher I. And the repeated demands that race-based
admissions programs must end go overlooked—contorted, worse still, into a demand that such programs
never stop.

Most troubling of all is what the dissent must make these omissions to defend: a judiciary that picks
winners and losers based on the color of their skin. While the dissent would certainly not permit university
programs that discriminated against black and Latino applicants, it is perfectly willing to let the programs
here continue. In its view, this Court is supposed to tell state actors when they have picked the right races
to benefit. Separate but equal is “inherently unequal,” said Brown. It depends, says the dissent.

That is a remarkable view of the judicial role—remarkably wrong. Lost in the false pretense of judicial
humility that the dissent espouses is a claim to power so radical, so destructive, that it required a Second

university defends its admissions system as a remedy for past discrimination—their own or anyone else's. Nor has any
decision of ours permitted a remedial justification for race-based college admissions.
® FN9: The principal dissent rebukes the Court for not considering adequately the reliance interests respondents and other
universities had in Grutter. But as we have explained, Grutter itself limited the reliance that could be placed upon it by
insisting, over and over again, that race-based admissions programs be limited in time. Grutter indeed went so far as to
suggest a specific period of reliance—25 years—precluding the indefinite reliance interests that the dissent articulates. Those
interests are, moreover, vastly overstated on their own terms. Three out of every five American universities do not consider
race in their admissions decisions. And several States—including some of the most populous (California, Florida, and
Michigan)—have prohibited race-based admissions outright.
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Founding to undo. “Justice Harlan knew better,” one of the dissents decrees. Post (opinion of Jackson, J.).
Indeed he did:
“[IIn view of the Constitution, in the eye of the law, there is in this country no superior, dominant, ruling
class of citizens. There is no caste here. Our Constitution is color-blind, and neither knows nor tolerates
classes among citizens.” Plessy (Harlan, J., dissenting).

VI
For the reasons provided above, the Harvard and UNC admissions programs cannot be reconciled with
the guarantees of the Equal Protection Clause. Both programs lack sufficiently focused and measurable
objectives warranting the use of race, unavoidably employ race in a negative manner, involve racial
stereotyping, and lack meaningful end points. We have never permitted admissions programs to work in
that way, and we will not do so today.

At the same time, as all parties agree, nothing in this opinion should be construed as prohibiting
universities from considering an applicant's discussion of how race affected his or her life, be it through
discrimination, inspiration, or otherwise. But, despite the dissent's assertion to the contrary, universities
may not simply establish through application essays or other means the regime we hold unlawful today.
(A dissenting opinion is generally not the best source of legal advice on how to comply with the majority
opinion.) “[W]hat cannot be done directly cannot be done indirectly. The Constitution deals with
substance, not shadows,” and the prohibition against racial discrimination is “levelled at the thing, not the
name.” Cummings v. Missouri (1867). A benefit to a student who overcame racial discrimination, for
example, must be tied to that student's courage and determination. Or a benefit to a student whose heritage
or culture motivated him or her to assume a leadership role or attain a particular goal must be tied to that
student's unique ability to contribute to the university. In other words, the student must be treated based
on his or her experiences as an individual—not on the basis of race.

Many universities have for too long done just the opposite. And in doing so, they have concluded, wrongly,
that the touchstone of an individual's identity is not challenges bested, skills built, or lessons learned but
the color of their skin. Our constitutional history does not tolerate that choice.

Justice Thomas, concurring.

In the wake of the Civil War, the country focused its attention on restoring the Union and establishing the
legal status of newly freed slaves. The Constitution was amended to abolish slavery and proclaim that all
persons born in the United States are citizens, entitled to the privileges or immunities of citizenship and
the equal protection of the laws. Amdts. 13, 14. Because of that second founding, “[o]ur Constitution is
color-blind, and neither knows nor tolerates classes among citizens.” Plessy v. Ferguson (1896) (Harlan,
J., dissenting).

This Court's commitment to that equality principle has ebbed and flowed over time. After forsaking the
principle for decades, offering a judicial imprimatur to segregation and ushering in the Jim Crow era, the
Court finally corrected course in Brown v. Board of Education, (1954), announcing that primary schools
must either desegregate with all deliberate speed or else close their doors. See also Brown v. Board of
Education (1955) (Brown II). It then pulled back in Grutter v. Bollinger (2003), permitting universities to
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discriminate based on race in their admissions process (though only temporarily) in order to achieve
alleged “educational benefits of diversity.” Yet, the Constitution continues to embody a simple truth: Two
discriminatory wrongs cannot make a right.

I wrote separately in Grutter, explaining that the use of race in higher education admissions decisions—
regardless of whether intended to help or to hurt—violates the Fourteenth Amendment. In the decades
since, | have repeatedly stated that Grutter was wrongly decided and should be overruled. Today, and
despite a lengthy interregnum, the Constitution prevails.

Because the Court today applies genuine strict scrutiny to the race-conscious admissions policies
employed at Harvard and the University of North Carolina (UNC) and finds that they fail that searching
review, | join the majority opinion in full. I write separately to offer an originalist defense of the colorblind
Constitution; to explain further the flaws of the Court's Grutter jurisprudence; to clarify that all forms of
discrimination based on race—including so-called affirmative action—are prohibited under the
Constitution; and to emphasize the pernicious effects of all such discrimination.

I

In the 1860s, Congress proposed and the States ratified the Thirteenth and Fourteenth Amendments. And,
with the authority conferred by these Amendments, Congress passed two landmark Civil Rights Acts.
Throughout the debates on each of these measures, their proponents repeatedly affirmed their view of
equal citizenship and the racial equality that flows from it. In fact, they held this principle so deeply that
their crowning accomplishment—the Fourteenth Amendment—ensures racial equality with no textual
reference to race whatsoever. The history of these measures’ enactment renders their motivating principle
as clear as their text: All citizens of the United States, regardless of skin color, are equal before the law.

I do not contend that all of the individuals who put forth and ratified the Fourteenth Amendment
universally believed this to be true. Some Members of the proposing Congress, for example, opposed the
Amendment. And, the historical record—particularly with respect to the debates on ratification in the
States—is sparse. Nonetheless, substantial evidence suggests that the Fourteenth Amendment was passed
to “establis[h] the broad constitutional principle of full and complete equality of all persons under the
law,” forbidding “all legal distinctions based on race or color.” Supp. Brief for United States on
Reargument in Brown v. Board of Education (U. S. Brown Reargument Brief ).

This was Justice Harlan's view in his lone dissent in Plessy, where he observed that “[o]ur Constitution is
color-blind.” It was the view of the Court in Brown, which rejected “‘any authority ... to use race as a
factor in affording educational opportunities.’” Parents Involved in Community Schools v. Seattle School
Dist. No. 1 (2007). And, it is the view adopted in the Court's opinion today, requiring “the absolute equality
of all citizens” under the law.

A
In its 1864 election platform, the Republican Party pledged to amend the Constitution to accomplish the
“utter and complete extirpation” of slavery from “the soil of the Republic.” After their landslide victory,
Republicans quickly moved to make good on that promise. Congress proposed what would become the
Thirteenth Amendment to the States in January 1865, and it was ratified as part of the Constitution later
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that year. The new Amendment stated that “[n]either slavery nor involuntary servitude ... shall exist” in
the United States “except as a punishment for crime whereof the party shall have been duly convicted.” §
1. It thus not only prohibited States from themselves enslaving persons, but also obligated them to end
enslavement by private individuals within their borders. Its Framers viewed the text broadly, arguing that
it “allowed Congress to legislate not merely against slavery itself, but against all the badges and relics of
a slave system.” A. Amar, America's Constitution: A Biography (2005). The Amendment also authorized
“Congress ... to enforce” its terms “by appropriate legislation”—authority not granted in any prior
Amendment. § 2. Proponents believed this enforcement clause permitted legislative measures designed to
accomplish the Amendment's broader goal of equality for the freedmen.

It quickly became clear, however, that further amendment would be necessary to safeguard that goal. Soon
after the Thirteenth Amendment's adoption, the reconstructed Southern States began to enact “Black
Codes,” which circumscribed the newly won freedoms of blacks. The Black Code of Mississippi, for
example, “imposed all sorts of disabilities” on blacks, “including limiting their freedom of movement and
barring them from following certain occupations, owning firearms, serving on juries, testifying in cases
involving whites, or voting.” E. Foner, The Second Founding (2019).

Congress responded with the landmark Civil Rights Act of 1866, in an attempt to pre-empt the Black
Codes. The 1866 Act promised such a sweeping form of equality that it would lead many to say that it
exceeded the scope of Congress’ authority under the Thirteenth Amendment. . . .

The text of the provision left no doubt as to its aim: All persons born in the United States were equal
citizens entitled to the same rights and subject to the same penalties as white citizens in the categories
enumerated. See M. McConnell, Originalism and the Desegregation Decisions, 81 Va. L. Rev. 947, 958
(1995) And, while the 1866 Act used the rights of “white citizens” as a benchmark, its rule was decidedly
colorblind, safeguarding legal equality for a// citizens “of every race and color” and providing the same
rights to all.

The 1866 Act's evolution further highlights its rule of equality. To start, Dred Scott v. Sandford (1857),
had previously held that blacks “were not regarded as a portion of the people or citizens of the
Government” and “had no rights which the white man was bound to respect.” The Act, however, would
effectively overrule Dred Scott and ensure the equality that had been promised to blacks. But the Act went
further still. On January 29, 1866, Senator Lyman Trumbull, the bill's principal sponsor in the Senate,
proposed text stating that “all persons of African descent born in the United States are hereby declared to
be citizens.” The following day, Trumbull revised his proposal, removing the reference to “African
descent” and declaring more broadly that “all persons born in the United States, and not subject to any
foreign Power,” are “citizens of the United States.”

“In the years before the Fourteenth Amendment's adoption, jurists and legislators often connected
citizenship with equality,” where “the absence or presence of one entailed the absence or presence of the
other.” United States v. Vaello Madero (2022) (Thomas, J., concurring). The addition of a citizenship
guarantee thus evidenced an intent to broaden the provision, extending beyond recently freed blacks and
incorporating a more general view of equality for al/l Americans. Indeed, the drafters later included a
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specific carveout for “Indians not taxed,” demonstrating the breadth of the bill's otherwise general
citizenship language. . . .

Trumbull and most of the Act's other supporters identified the Thirteenth Amendment as a principal source
of constitutional authority for the Act's nondiscrimination provisions. . . .

But opponents argued that Congress’ authority did not sweep so broadly. President Andrew Johnson, for
example, contended that Congress lacked authority to pass the measure, seizing on the breadth of the
citizenship text and emphasizing state authority over matters of state citizenship. . . . As debates continued,
it became increasingly apparent that safeguarding the 1866 Act, including its promise of black citizenship
and the equal rights that citizenship entailed, would require further submission to the people of the United
States in the form of a proposed constitutional amendment.

B
Critically, many of those who believed that Congress lacked the authority to enact the 1866 Act also
supported the principle of racial equality. So, almost immediately following the ratification of the
Thirteenth Amendment, several proposals for further amendments were submitted in Congress. . . .

In April, Representative Thaddeus Stevens proposed to the Joint Committee an amendment that began,
“[n]o discrimination shall be made by any State nor by the United States as to the civil rights of persons
because of race, color, or previous condition of servitude.” Stevens’ proposal was later revised to read as
follows: “‘No State shall make or enforce any law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State deprive any person of life, liberty, or property without
due process of law, nor deny to any person within its jurisdiction the equal protection of the laws.’” Id.,
at 39. This revised text was submitted to the full House on April 30, 1866. Like the eventual first section
of the Fourteenth Amendment, this proposal embodied the familiar Privileges or Immunities, Due Process,
and Equal Protection Clauses. And, importantly, it also featured an enforcement clause—with text
borrowed from the Thirteenth Amendment—conferring upon Congress the power to enforce its
provisions. . . . The proposal passed the House by a vote of 128 to 37.

Senator Jacob Howard introduced the proposed Amendment in the Senate, . . . [H]e proposed an
introductory sentence, declaring that “‘all persons born in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the States wherein they reside.” ” This text, the Citizenship
Clause, was the final missing element of what would ultimately become § 1 of the Fourteenth Amendment.
Howard's draft for the proposed citizenship text was modeled on the Civil Rights Act of 1866's text . . .

The proposal was approved in the Senate by a vote of 33 to 11. The House then reconciled differences
between the two measures, approving the Senate's changes by a vote of 120 to 32. And, in June 1866, the
amendment was submitted to the States for their consideration and ratification. Two years later, it was
ratified by the requisite number of States and became the Fourteenth Amendment to the United States
Constitution. Its opening words instilled in our Nation's Constitution a new birth of freedom.

As enacted, the text of the Fourteenth Amendment provides a firm statement of equality before the law. It
begins by guaranteeing citizenship status, invoking the “longstanding political and legal tradition that
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closely associated the status of citizenship with the entitlement to legal equality.” Vaello Madero (Thomas,
J., concurring). It then confirms that States may not “abridge the rights of national citizenship, including
whatever civil equality is guaranteed to ‘citizens’ under the Citizenship Clause.” Finally, it pledges that
even noncitizens must be treated equally “as individuals, and not as members of racial, ethnic, or religious
groups.” Missouri v. Jenkins (1995).

The drafters and ratifiers of the Fourteenth Amendment focused on this broad equality idea, offering
surprisingly little explanation of which term was intended to accomplish which part of the Amendment's
overall goal. . . .

The most commonly held view today—consistent with the rationale repeatedly invoked during the
congressional debates—is that the Amendment was designed to remove any doubts regarding Congress’
authority to enact the Civil Rights Act of 1866 and to establish a nondiscrimination rule that could not be
repealed by future Congresses. The Amendment's phrasing supports this view, and there does not appear
to have been any argument to the contrary predating Brown.

Consistent with the Civil Rights Act of 1866's aim, the Amendment definitively overruled Chief Justice
Taney's opinion in Dred Scott that blacks “were not regarded as a portion of the people or citizens of the
Government” and “had no rights which the white man was bound to respect.” And, like the 1866 Act, the
Amendment also clarified that American citizenship conferred rights not just against the Federal
Government but also the government of the citizen's State of residence. Unlike the Civil Rights Act,
however, the Amendment employed a wholly race-neutral text, extending privileges or immunities to all
“citizens”—even if its practical effect was to provide all citizens with the same privileges then enjoyed by
whites. That citizenship guarantee was often linked with the concept of equality. Combining the
citizenship guarantee with the Privileges or Immunities Clause and the Equal Protection Clause, the
Fourteenth Amendment ensures protection for all equal citizens of the Nation without regard to race. Put
succinctly, “[o]ur Constitution is color-blind.” Plessy (Harlan, J., dissenting).

C
In the period closely following the Fourteenth Amendment's ratification, Congress passed several statutes
designed to enforce its terms, eliminating government-based Black Codes—systems of government-
imposed segregation—and criminalizing racially motivated violence. The marquee legislation was the
Civil Rights Act of 1875, and the justifications offered by proponents of that measure are further evidence
for the colorblind view of the Fourteenth Amendment.

The Civil Rights Act of 1875 sought to counteract the systems of racial segregation that had arisen in the
wake of the Reconstruction era. Advocates of so-called separate-but-equal systems, which allowed
segregated facilities for blacks and whites, had argued that laws permitting or requiring such segregation
treated members of both races precisely alike: Blacks could not attend a white school, but symmetrically,
whites could not attend a black school. Congress was not persuaded. Supporters of the soon-to-be 1875
Act successfully countered that symmetrical restrictions did not constitute equality, and they did so on
colorblind terms. . . .

The view of the Legislature was clear: The Constitution “neither knows nor tolerates classes among
citizens.” Plessy, 163 U. S., at 559 (Harlan, J., dissenting).
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D
The earliest Supreme Court opinions to interpret the Fourteenth Amendment did so in colorblind terms.
Their statements characterizing the Amendment evidence its commitment to equal rights for all citizens,
regardless of the color of their skin.

In the Slaughter-House Cases, 16 Wall. 36 (1873), the Court identified the “pervading purpose” of the
Reconstruction Amendments as “the freedom of the slave race, the security and firm establishment of that
freedom, and the protection of the newly-made freeman and citizen from the oppressions of those who
had formerly exercised unlimited dominion over him.” Yet, the Court quickly acknowledged that the
language of the Amendments did not suggest “that no one else but the negro can share in this protection.”

The Court thus made clear that the Fourteenth Amendment's equality guarantee applied to members of all
races, including Asian Americans, ensuring all citizens equal treatment under law.

Seven years later, the Court relied on the Slaughter-House view to conclude that “[t]he words of the
[Fourteenth Almendment ... contain a necessary implication of a positive immunity, or right, most
valuable to the colored race,—the right to exemption from unfriendly legislation against them distinctively
as colored.” Strauder v. West Virginia (1880). The Court thus found that the Fourteenth Amendment
banned “expres[s]” racial classifications, no matter the race affected, because these classifications are “a
stimulant to ... race prejudice.” Similar statements appeared in other cases decided around that time.

This Court's view of the Fourteenth Amendment reached its nadir in Plessy, infamously concluding that
the Fourteenth Amendment “could not have been intended to abolish distinctions based upon color, or to
enforce social, as distinguished from political equality, or a commingling of the two races upon terms
unsatisfactory to either.” That holding stood in sharp contrast to the Court's earlier embrace of the
Fourteenth Amendment's equality ideal, as Justice Harlan emphasized in dissent: The Reconstruction
Amendments had aimed to remove “the race line from our systems of governments.” For Justice Harlan,
the Constitution was colorblind and categorically rejected laws designed to protect “a dominant race—a
superior class of citizens,” while imposing a “badge of servitude” on others.

History has vindicated Justice Harlan's view, and this Court recently acknowledged that Plessy should
have been overruled immediately because it “betrayed our commitment to ‘equality before the law.” ”
Dobbs v. Jackson Women's Health Organization (2022). Nonetheless, and despite Justice Harlan's efforts,
the era of state-sanctioned segregation persisted for more than a half century.

E
Despite the extensive evidence favoring the colorblind view, as detailed above, it appears increasingly in
vogue to embrace an “antisubordination” view of the Fourteenth Amendment: that the Amendment forbids
only laws that hurt, but not help, blacks. Such a theory lacks any basis in the original meaning of the
Fourteenth Amendment. Respondents cite a smattering of federal and state statutes passed during the years
surrounding the ratification of the Fourteenth Amendment. And, Justice Sotomayor’s dissent argues that
several of these statutes evidence the ratifiers’ understanding that the Equal Protection Clause “permits
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consideration of race to achieve its goal.” Upon examination, however, it is clear that these statutes are
fully consistent with the colorblind view.

Start with the 1865 Freedmen's Bureau Act. That Act established the Freedmen's Bureau to issue
“provisions, clothing, and fuel ... needful for the immediate and temporary shelter and supply of destitute
and suffering refugees and freedmen and their wives and children” and the setting “apart, for the use of
loyal refugees and freedmen,” abandoned, confiscated, or purchased lands, and assigning “to every male
citizen, whether refugee or freedman, ... not more than forty acres of such land.” The 1866 Freedmen's
Bureau Act then expanded upon the prior year's law, authorizing the Bureau to care for all loyal refugees
and freedmen. Importantly, however, the Acts applied to freedmen (and refugees), a formally race-neutral
category, not blacks writ large. And, because “not all blacks in the United States were former slaves,”
““freedman’” was a decidedly under-inclusive proxy for race. M. Rappaport, Originalism and the
Colorblind Constitution, 89 Notre Dame L. Rev. 71, 98 (2013). Moreover, the Freedmen's Bureau served
newly freed slaves alongside white refugees. R. Barnett & E. Bernick, The Original Meaning of the
Fourteenth Amendment 119 (2021). And, advocates of the law explicitly disclaimed any view rooted in
modern conceptions of antisubordination. To the contrary, they explicitly clarified that the equality sought
by the law was not one in which all men shall be “six feet high”; rather, it strove to ensure that freedmen
enjoy “equal rights before the law” such that “each man shall have the right to pursue in his own way life,
liberty, and happiness.”

Several additional federal laws cited by respondents appear to classify based on race, rather than previous
condition of servitude. For example, an 1866 law adopted special rules and procedures for the payment of
“colored” servicemen in the Union Army to agents who helped them secure bounties, pensions, and other
payments that they were due. At the time, however, Congress believed that many “black servicemen were
significantly overpaying for these agents’ services in part because [the servicemen] did not understand
how the payment system operated.” Rappaport. Thus, while this legislation appears to have provided a
discrete race-based benefit, its aim—to prohibit race-based exploitation—may not have been possible at
the time without using a racial screen. In other words, the statute's racial classifications may well have
survived strict scrutiny. See Rappaport. Another law, passed in 1867, provided funds for “freedmen or
destitute colored people” in the District of Columbia. However, when a prior version of this law targeting
only blacks was criticized for being racially discriminatory, “it was defended on the grounds that there
were various places in the city where former slaves ... lived in densely populated shantytowns.” Rappaport
104-105. Congress thus may have enacted the measure not because of race, but rather to address a special
problem in shantytowns in the District where blacks lived.

These laws—even if targeting race as such—Ilikely were also constitutionally permissible examples of
Government action “undo[ing] the effects of past discrimination in [a way] that do[es] not involve
classification by race,” even though they had “a racially disproportionate impact.” Richmond v. J. A.
Croson Co. (1989) (Scalia, J., concurring in judgment). The government can plainly remedy a race-based
injury that it has inflicted—though such remedies must be meant to further a colorblind government, not
perpetuate racial consciousness. In that way, “[r]ace-based government measures during the 1860's and
1870's to remedy state-enforced slavery were ... not inconsistent with the colorblind Constitution.” Parents
Involved (Thomas, J., concurring). Moreover, the very same Congress passed both these laws and the
unambiguously worded Civil Rights Act of 1866 that clearly prohibited discrimination on the basis of
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race. And, as noted above, the proponents of these laws explicitly sought equal rights without regard to
race while disavowing any antisubordination view.

Justice Sotomayor argues otherwise, pointing to “a number of race-conscious” federal laws passed around
the time of the Fourteenth Amendment's enactment. She identifies the Freedmen's Bureau Act of 1865,
already discussed above, as one such law, but she admits that the programs did not benefit blacks
exclusively. She also does not dispute that legislation targeting the needs of newly freed blacks in 1865
could be understood as directly remedial. Even today, nothing prevents the States from according an
admissions preference to identified victims of discrimination.

Justice Sotomayor points also to the Civil Rights Act of 1866, which as discussed above, mandated that
all citizens have the same rights as those “enjoyed by white citizens.” But these references to the station
of white citizens do not refute the view that the Fourteenth Amendment is colorblind. Rather, they specify
that, in meeting the Amendment's goal of equal citizenship, States must level up. . . .

II
Properly understood, our precedents have largely adhered to the Fourteenth Amendment's demand for
colorblind laws.!® That is why, for example, courts “must subject all racial classifications to the strictest
of scrutiny.” Jenkins (Thomas, J., concurring). And, in case after case, we have employed strict scrutiny
vigorously to reject various forms of racial discrimination as unconstitutional. See Fisher I (Thomas, J.,
concurring). The Court today rightly upholds that tradition and acknowledges the consequences that have
flowed from Grutter’s contrary approach.

Three aspects of today's decision warrant comment: First, to satisfy strict scrutiny, universities must be
able to establish an actual link between racial discrimination and educational benefits. Second, those
engaged in racial discrimination do not deserve deference with respect to their reasons for discriminating.
Third, attempts to remedy past governmental discrimination must be closely tailored to address that
particular past governmental discrimination.

A
.. .Even in Grutter, the Court failed to clearly define “the educational benefits of a diverse student body.”
Thus, in the years since Grutter, 1 have sought to understand exactly how racial diversity yields
educational benefits. With nearly 50 years to develop their arguments, neither Harvard nor UNC—two of
the foremost research institutions in the world—mnor any of their amici can explain that critical link. . .

More fundamentally, it is not clear how racial diversity, as opposed to other forms of diversity, uniquely
and independently advances Harvard's goal. This is particularly true because Harvard blinds itself to other
forms of applicant diversity, such as religion. It may be the case that exposure to different perspectives
and thoughts can foster debate, sharpen young minds, and hone students’ reasoning skills. But, it is not
clear how diversity with respect to race, qua race, furthers this goal. Two white students, one from rural
Appalachia and one from a wealthy San Francisco suburb, may well have more diverse outlooks on this

10 FN4: The Court has remarked that Title VI is coextensive with the Equal Protection Clause. As Justice Gorsuch points out,
the language of Title VI makes no allowance for racial considerations in university admissions. Though I continue to adhere
to my view in Bostock v. Clayton County (2020) (Alito, J., dissenting), I agree with Justice Gorsuch’s concurrence in this
case. The plain text of Title VI reinforces the colorblind view of the Fourteenth Amendment.
22
Introduction to Constitutional Law: 100+ Supreme Court Cases Everyone Should Know
Includes access to our video series @ http://ConLaw.us



Barnett & Blackman
Constitutional Law: Cases in Context (2023 Supplement)

metric than two students from Manhattan's Upper East Side attending its most elite schools, one of whom
is white and other of whom is black. If Harvard cannot even explain the link between racial diversity and
education, then surely its interest in racial diversity cannot be compelling enough to overcome the
constitutional limits on race consciousness. . . And, again, UNC offers no reason why seeking a diverse
society would not be equally supported by admitting individuals with diverse perspectives and
backgrounds, rather than varying skin pigmentation. . . .

Of course, even if these universities had shown that racial diversity yielded any concrete or measurable
benefits, they would still face a very high bar to show that their interest is compelling. To survive strict
scrutiny, any such benefits would have to outweigh the tremendous harm inflicted by sorting individuals
on the basis of race. See Cooper v. Aaron (1958) (following Brown, “law and order are not here to be
preserved by depriving the Negro children of their constitutional rights”). As the Court's opinions in these
cases make clear, all racial stereotypes harm and demean individuals. That is why “only those measures
the State must take to provide a bulwark against anarchy, or to prevent violence, will constitute a pressing
public necessity” sufficient to satisfy strict scrutiny today. For this reason, “just as the alleged educational
benefits of segregation were insufficient to justify racial discrimination [in the 1950s], see Brown v. Board
of Education, the alleged educational benefits of diversity cannot justify racial discrimination today.”
Fisher I (Thomas, J., concurring).

B
The Court also correctly refuses to defer to the universities’ own assessments that the alleged benefits of
race-conscious admissions programs are compelling. . . . Universities’ self-proclaimed righteousness does
not afford them license to discriminate on the basis of race.

In fact, it is error for a court to defer to the views of an alleged discriminator while assessing claims of
racial discrimination. . . .

This judicial skepticism is vital. History has repeatedly shown that purportedly benign discrimination may
be pernicious, and discriminators may go to great lengths to hide and perpetuate their unlawful conduct.
Take, for example, the university respondents here. Harvard's “holistic” admissions policy began in the
1920s when it was developed to exclude Jews. Based on de facto quotas that Harvard quietly implemented,
the proportion of Jews in Harvard's freshman class declined from 28% as late as 1925 to just 12% by 1933.
During this same period, Harvard played a prominent role in the eugenics movement. According to then-
President Abbott Lawrence Lowell, excluding Jews from Harvard would help maintain admissions
opportunities for Gentiles and perpetuate the purity of the Brahmin race—New England's white, Protestant
upper crust.

UNC also has a checkered history, dating back to its time as a segregated university. It admitted its first
black undergraduate students in 1955—but only after being ordered to do so by a court, following a long
legal battle in which UNC sought to keep its segregated status. Even then, UNC did not turn on a dime:
The first three black students admitted as undergraduates enrolled at UNC but ultimately earned their
bachelor's degrees elsewhere. To the extent past is prologue, the university respondents’ histories hardly
recommend them as trustworthy arbiters of whether racial discrimination is necessary to achieve
educational goals. . . .
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The Court today makes clear that, in the future, universities wishing to discriminate based on race in
admissions must articulate and justify a compelling and measurable state interest based on concrete
evidence. Given the strictures set out by the Court, I highly doubt any will be able to do so.

C
In an effort to salvage their patently unconstitutional programs, the universities and their amici pivot to
argue that the Fourteenth Amendment permits the use of race to benefit only certain racial groups—rather
than applicants writ large. Yet, this is just the latest disguise for discrimination. . . .

To start, the case for affirmative action has emphasized a number of rationales over the years, including:
(1) restitution to compensate those who have been victimized by past discrimination, (2) fostering
“diversity,” (3) facilitating “integration” and the destruction of perceived racial castes, and (4) countering
longstanding and diffuse racial prejudice. Again, this Court has only recognized one interest as
compelling: the educational benefits of diversity embraced in Grutter. Yet, as the universities define the
“diversity” that they practice, it encompasses social and aesthetic goals far afield from the education-based
interest discussed in Grutter. The dissents too attempt to stretch the diversity rationale, suggesting that it
supports broad remedial interests. But language—particularly the language of controlling opinions of this
Court—is not so elastic.

The Court refuses to engage in this lexicographic drift, seeing these arguments for what they are: a
remedial rationale in disguise. As the Court points out, the interest for which respondents advocate has
been presented to and rejected by this Court many times before. . . . Newly and often minted theories
cannot be said to be commanded by our precedents.

Indeed, our precedents have repeatedly and soundly distinguished between programs designed to
compensate victims of past governmental discrimination from so-called benign race-conscious measures,
such as affirmative action. Croson; Adarand Constructors, Inc. v. Peria (1995). To enforce that distinction,
our precedents explicitly require that any attempt to compensate victims of past governmental
discrimination must be concrete and traceable to the de jure segregated system, which must have some
discrete and continuing discriminatory effect that warrants a present remedy. See United States v. Fordice
(1992). Today's opinion for the Court reaffirms the need for such a close remedial fit, hewing to the same
line we have consistently drawn.

Without such guardrails, the Fourteenth Amendment would become self-defeating, promising a Nation
based on the equality ideal but yielding a quota- and caste-ridden society steeped in race-based
discrimination. Even Grutter itself could not tolerate this outcome. . . .

The Court today enforces those limits. And rightly so. As noted above, both Harvard and UNC have a
history of racial discrimination. But, neither have even attempted to explain how their current racially
discriminatory programs are even remotely traceable to their past discriminatory conduct. Nor could they;
the current race-conscious admissions programs take no account of ancestry and, at least for Harvard,
likely have the effect of discriminating against some of the very same ethnic groups against which Harvard
previously discriminated (i.e., Jews and those who are not part of the white elite). All the while, Harvard
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and UNC ask us to blind ourselves to the burdens imposed on the millions of innocent applicants denied
admission because of their membership in a currently disfavored race. The Constitution neither commands
nor permits such a result.

I

Both experience and logic have vindicated the Constitution's colorblind rule and confirmed that the
universities’ new narrative cannot stand. Despite the Court's hope in Grutter that universities would
voluntarily end their race-conscious programs and further the goal of racial equality, the opposite appears
increasingly true. Harvard and UNC now forthrightly state that they racially discriminate when it comes
to admitting students, arguing that such discrimination is consistent with this Court's precedents. And they,
along with today's dissenters, defend that discrimination as good. More broadly, it is becoming
increasingly clear that discrimination on the basis of race—often packaged as “affirmative action” or
“equity” programs—are based on the benighted notion “that it is possible to tell when discrimination
helps, rather than hurts, racial minorities.” Fisher I (Thomas, J., concurring).

*38 We cannot be guided by those who would desire less in our Constitution, or by those who would
desire more.

A
The Constitution's colorblind rule reflects one of the core principles upon which our Nation was founded:
that “all men are created equal.” Those words featured prominently in our Declaration of Independence
and were inspired by a rich tradition of political thinkers, from Locke to Montesquieu, who considered
equality to be the foundation of a just government. Several Constitutions enacted by the newly independent
States at the founding reflected this principle. . . . And, prominent Founders publicly mused about the need
for equality as the foundation for government. . . .

Our Nation did not initially live up to the equality principle. The institution of slavery persisted for nearly
a century, and the United States Constitution itself included several provisions acknowledging the
practice. The period leading up to our second founding brought these flaws into bold relief and encouraged
the Nation to finally make good on the equality promise. As Lincoln recognized, the promise of equality
extended to all people—including immigrants and blacks whose ancestors had taken no part in the original
founding. . . .

As discussed above, the Fourteenth Amendment reflected that vision, affirming that equality and racial
discrimination cannot coexist. Under that Amendment, the color of a person's skin is irrelevant to that
individual's equal status as a citizen of this Nation. To treat him differently on the basis of such a legally
irrelevant trait is therefore a deviation from the equality principle and a constitutional injury.

Of course, even the promise of the second founding took time to materialize. Seeking to perpetuate a
segregationist system in the wake of the Fourteenth Amendment's ratification, proponents urged a
“separate but equal” regime. They met with initial success, ossifying the segregationist view for over a
half century. . . .

Such a statement, of course, is precisely antithetical to the notion that all men, regardless of the color of
their skin, are born equal and must be treated equally under the law. Only one Member of the Court
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adhered to the equality principle; Justice Harlan, standing alone in dissent, wrote: “Our constitution is
color-blind, and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens
are equal before the law.” Though Justice Harlan rightly predicted that Plessy would, “in time, prove to
be quite as pernicious as the decision made ... in the Dred Scott case,” the Plessy rule persisted for over a
half century. While it remained in force, Jim Crow laws prohibiting blacks from entering or utilizing
public facilities such as schools, libraries, restaurants, and theaters sprang up across the South.

This Court rightly reversed course in Brown v. Board of Education. The Brown appellants—those
challenging segregated schools—embraced the equality principle . . . Embracing that view, the Court
held that “in the field of public education the doctrine of ‘separate but equal’ has no place” and “[s]eparate
educational facilities are inherently unequal.” Brown. Importantly, in reaching this conclusion, Brown did
not rely on the particular qualities of the Kansas schools. The mere separation of students on the basis of
race—the “segregation complained of’—constituted a constitutional injury. . . .

Today, our precedents place this principle beyond question. . . . [W]e must adhere to the promise of
equality under the law declared by the Declaration of Independence and codified by the Fourteenth
Amendment.

B

Respondents and the dissents argue that the universities’ race-conscious admissions programs ought to be
permitted because they accomplish positive social goals. I would have thought that history had by now
taught a “greater humility” when attempting to “distinguish good from harmful uses of racial criteria.”
From the Black Codes, to discriminatory and destructive social welfare programs, to discrimination by
individual government actors, bigotry has reared its ugly head time and again. Anyone who today thinks
that some form of racial discrimination will prove “helpful” should thus tread cautiously, lest racial
discriminators succeed (as they once did) in using such language to disguise more invidious motives.

Arguments for the benefits of race-based solutions have proved pernicious in segregationist circles.
Segregated universities once argued that race-based discrimination was needed “to preserve harmony and
peace and at the same time furnish equal education to both groups.” And, parties consistently attempted
to convince the Court that the time was not right to disrupt segregationist systems. Litigants have even
gone so far as to offer straight-faced arguments that segregation has practical benefits. In fact, slaveholders
once “argued that slavery was a ‘positive good’ that civilized blacks and elevated them in every dimension
of life,” and “segregationists similarly asserted that segregation was not only benign, but good for black
students.” Fisher I (Thomas, J., concurring).

“Indeed, if our history has taught us anything, it has taught us to beware of elites bearing racial theories.”
Parents Involved (Thomas, J., concurring). We cannot now blink reality to pretend, as the dissents urge,
that affirmative action should be legally permissible merely because the experts assure us that it is “good”
for black students. Though I do not doubt the sincerity of my dissenting colleagues’ beliefs, experts and
elites have been wrong before—and they may prove to be wrong again. In part for this reason, the
Fourteenth Amendment outlaws government-sanctioned racial discrimination of all types. The stakes are
simply too high to gamble. Then, as now, the views that motivated Dred Scott and Plessy have not been
confined to the past, and we must remain ever vigilant against a// forms of racial discrimination.

C
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Even taking the desire to help on its face, what initially seems like aid may in reality be a burden, including
for the very people it seeks to assist. Take, for example, the college admissions policies here. “Affirmative
action” policies do nothing to increase the overall number of blacks and Hispanics able to access a college
education. Rather, those racial policies simply redistribute individuals among institutions of higher
learning, placing some into more competitive institutions than they otherwise would have attended. In
doing so, those policies sort at least some blacks and Hispanics into environments where they are less
likely to succeed academically relative to their peers. The resulting mismatch places “many blacks and
Hispanics who likely would have excelled at less elite schools ... in a position where underperformance is
all but inevitable because they are less academically prepared than the white and Asian students with
whom they must compete.” Fisher I (Thomas, J., concurring). . . .

In fact, studies suggest that large racial preferences for black and Hispanic applicants have led to a
disproportionately large share of those students receiving mediocre or poor grades once they arrive in
competitive collegiate environments. . . . .

D

Finally, it is not even theoretically possible to “help” a certain racial group without causing harm to
members of other racial groups. “It should be obvious that every racial classification helps, in a narrow
sense, some races and hurts others.” Adarand (opinion of Thomas, J.). And, even purportedly benign race-
based discrimination has secondary effects on members of other races. The antisubordination view thus
has never guided the Court's analysis because “whether a law relying upon racial taxonomy is ‘benign’ or
‘malign’ either turns on ‘whose ox is gored’ or on distinctions found only in the eye of the beholder.”
Courts are not suited to the impossible task of determining which racially discriminatory programs are
helping which members of which races—and whether those benefits outweigh the burdens thrust onto
other racial groups.

As the Court's opinion today explains, the zero-sum nature of college admissions—where students
compete for a finite number of seats in each school's entering class—aptly demonstrates the point!2
Petitioner here represents Asian Americans who allege that, at the margins, Asian applicants were denied
admission because of their race. Yet, Asian Americans can hardly be described as the beneficiaries of
historical racial advantages. To the contrary, our Nation's first immigration ban targeted the Chinese, in
part, based on “worker resentment of the low wage rates accepted by Chinese workers.”

In subsequent years, “strong anti-Asian sentiments in the Western States led to the adoption of many
discriminatory laws at the State and local levels, similar to those aimed at blacks in the South,” and
“segregation in public facilities, including schools, was quite common until after the Second World War.”

1 FN8: Justice Sotomayor rejects this mismatch theory as “debunked long ago,” citing an amicus brief. But, in 2016, the
Journal of Economic Literature published a review of mismatch literature—coauthored by a critic and a defender of
affirmative action—which concluded that the evidence for mismatch was “fairly convincing.” And, of course, if universities
wish to refute the mismatch theory, they need only release the data necessary to test its accuracy.
12 FN9: Justice Sotomayor apparently believes that race-conscious admission programs can somehow increase the chances
that members of certain races (blacks and Hispanics) are admitted without decreasing the chances of admission for members
of other races (Asians). This simply defies mathematics. In a zero-sum game like college admissions, any sorting mechanism
that takes race into account in any way, has discriminated based on race to the benefit of some races and the detriment of
others. And, the universities here admit that race is determinative in at least some of their admissions decisions.
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Indeed, this Court even sanctioned this segregation—in the context of schools, no less. In Gong Lum v.
Rice 7 (1927), the Court held that a 9-year-old Chinese-American girl could be denied entry to a “white”
school because she was “a member of the Mongolian or yellow race.”

Also, following the Japanese attack on the U. S. Navy base at Pearl Harbor, Japanese Americans in the
American West were evacuated and interned in relocation camps. Over 120,000 were removed to camps
beginning in 1942, and the last camp that held Japanese Americans did not close until 1948. In the interim,
this Court endorsed the practice. Korematsu v. United States (1944).

Given the history of discrimination against Asian Americans, especially their history with segregated
schools, it seems particularly incongruous to suggest that a past history of segregationist policies toward
blacks should be remedied at the expense of Asian American college applicants'® But this problem is not
limited to Asian Americans; more broadly, universities’ discriminatory policies burden millions of
applicants who are not responsible for the racial discrimination that sullied our Nation's past. . . . Today's
17-year-olds, after all, did not live through the Jim Crow era, enact or enforce segregation laws, or take
any action to oppress or enslave the victims of the past. Whatever their skin color, today's youth simply
are not responsible for instituting the segregation of the 20th century, and they do not shoulder the moral
debts of their ancestors. Our Nation should not punish today's youth for the sins of the past.

v

Far from advancing the cause of improved race relations in our Nation, affirmative action highlights our
racial differences with pernicious effect. In fact, recent history reveals a disturbing pattern: Affirmative
action policies appear to have prolonged the asserted need for racial discrimination. Parties and amici in
these cases report that, in the nearly 50 years since Bakke, racial progress on campuses adopting
affirmative action admissions policies has stagnated, including making no meaningful progress toward a
colorblind goal since Grutter. Rather, the legacy of Grutter appears to be ever increasing and strident
demands for yet more racially oriented solutions.

A
It has become clear that sorting by race does not stop at the admissions office. . . . In fact, a recent study
considering 173 schools found that 43% of colleges offered segregated housing to students of different
races, 46% offered segregated orientation programs, and 72% sponsored segregated graduation
ceremonies. In addition to contradicting the universities’ claims regarding the need for interracial
interaction, these trends increasingly encourage our Nation's youth to view racial differences as important
and segregation as routine.

Meanwhile, these discriminatory policies risk creating new prejudices and allowing old ones to fester. . .
. Applicants denied admission to certain colleges may come to believe—accurately or not—that their race
was responsible for their failure to attain a life-long dream. These individuals, and others who wished for

13 FN10: Even beyond Asian Americans, it is abundantly clear that the university respondents’ racial categories are vastly
oversimplistic, as the opinion of the Court and Justice Gorsuch’s concurrence make clear. Their “affirmative action”
programs do not help Jewish, Irish, Polish, or other “white” ethnic groups whose ancestors faced discrimination upon arrival
in America, any more than they help the descendants of those JapaneseAmerican citizens interned during World War II.
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their success, may resent members of what they perceive to be favored races, believing that the successes
of those individuals are unearned.

What, then, would be the endpoint of these affirmative action policies? Not racial harmony, integration,
or equality under the law. Rather, these policies appear to be leading to a world in which everyone is
defined by their skin color, demanding ever-increasing entitlements and preferences on that basis. Not
only is that exactly the kind of factionalism that the Constitution was meant to safeguard against, see The
Federalist No. 10 (J. Madison), but it is a factionalism based on ever-shifting sands. . . .

But, under our Constitution, race is irrelevant, as the Court acknowledges. In fact, all racial categories are
little more than stereotypes, suggesting that immutable characteristics somehow conclusively determine a
person's ideology, beliefs, and abilities. Of course, that is false. Members of the same race do not all share
the exact same experiences and viewpoints; far from it. . . . Rather than forming a more pluralistic
society, these policies thus strip us of our individuality and undermine the very diversity of thought that
universities purport to seek.

The solution to our Nation's racial problems thus cannot come from policies grounded in affirmative action
or some other conception of equity. Racialism simply cannot be undone by different or more racialism.
Instead, the solution announced in the second founding is incorporated in our Constitution: that we are all
equal, and should be treated equally before the law without regard to our race. Only that promise can allow
us to look past our differing skin colors and identities and see each other for what we truly are: individuals
with unique thoughts, perspectives, and goals, but with equal dignity and equal rights under the law.

B

Justice Jackson has a different view. Rather than focusing on individuals as individuals, her dissent focuses
on the historical subjugation of black Americans, invoking statistical racial gaps to argue in favor of
defining and categorizing individuals by their race. As she sees things, we are all inexorably trapped in a
fundamentally racist society, with the original sin of slavery and the historical subjugation of black
Americans still determining our lives today. The panacea, she counsels, is to unquestioningly accede to
the view of elite experts and reallocate society's riches by racial means as necessary to “level the playing
field,” all as judged by racial metrics. I strongly disagree.

First, as stated above, any statistical gaps between the average wealth of black and white Americans is
constitutionally irrelevant. I, of course, agree that our society is not, and has never been, colorblind. People
discriminate against one another for a whole host of reasons. But, under the Fourteenth Amendment, the
law must disregard all racial distinctions.

With the passage of the Fourteenth Amendment, the people of our Nation proclaimed that the law may
not sort citizens based on race. . . . Yet, Justice Jackson would replace the second Founders’ vision with
an organizing principle based on race. In fact, on her view, almost all of life's outcomes may be
unhesitatingly ascribed to race. his is so, she writes, because of statistical disparities among different racial
groups. Even if some whites have a lower household net worth than some blacks, what matters to Justice
Jackson is that the average white household has more wealth than the average black household.
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This lore is not and has never been true. Even in the segregated South where I grew up, individuals were
not the sum of their skin color. Then as now, not all disparities are based on race; not all people are racist;
and not all differences between individuals are ascribable to race. . . . Worse still, Justice Jackson uses her
broad observations about statistical relationships between race and select measures of health, wealth, and
well-being to label all blacks as victims. Her desire to do so is unfathomable to me. I cannot deny the great
accomplishments of black Americans, including those who succeeded despite long odds. . . .

Nor do Justice Jackson’s statistics regarding a correlation between levels of health, wealth, and well-being
between selected racial groups prove anything. Of course, none of those statistics are capable of drawing
a direct causal link between race—rather than socioeconomic status or any other factor—and individual
outcomes. So Justice Jackson supplies the link herself: the legacy of slavery and the nature of inherited
wealth. This, she claims, locks blacks into a seemingly perpetual inferior caste. Such a view is irrational;
it is an insult to individual achievement and cancerous to young minds seeking to push through barriers,
rather than consign themselves to permanent victimhood. . . .

Accordingly, Justice Jackson’s race-infused world view falls flat at each step. Individuals are the sum of
their unique experiences, challenges, and accomplishments. What matters is not the barriers they face, but
how they choose to confront them. And their race is not to blame for everything—good or bad—that
happens in their lives. A contrary, myopic world view based on individuals’ skin color to the total
exclusion of their personal choices is nothing short of racial determinism.

Justice Jackson then builds from her faulty premise to call for action, arguing that courts should defer to
“experts” and allow institutions to discriminate on the basis of race. Make no mistake: Her dissent is not
a vanguard of the innocent and helpless. It is instead a call to empower privileged elites, who will “tell us
[what] is required to level the playing field” among castes and classifications that they alone can divine.
Then, after siloing us all into racial castes and pitting those castes against each other, the dissent somehow
believes that we will be able—at some undefined point—to “march forward together” into some utopian
vision. Social movements that invoke these sorts of rallying cries, historically, have ended disastrously. .

Worse, the classifications that Justice Jackson draws are themselves race-based stereotypes. She focuses
on two hypothetical applicants, John and James, competing for admission to UNC. John is a white,
seventh-generation legacy at the school, while James is black and would be the first in his family to attend
UNC. Justice Jackson argues that race-conscious admission programs are necessary to adequately
compare the two applicants. As an initial matter, it is not clear why James's race is the only factor that
could encourage UNC to admit him; his status as a first-generation college applicant seems to
contextualize his application. But, setting that aside, why is it that John should be judged based on the
actions of his great-great-great-grandparents? And what would Justice Jackson say to John when deeming
him not as worthy of admission: Some statistically significant number of white people had advantages in
college admissions seven generations ago, and you have inherited their incurable sin?

Nor should we accept that John or James represent all members of their respective races. All racial groups
are heterogeneous, and blacks are no exception—encompassing northerners and southerners, rich and
poor, and recent immigrants and descendants of slaves. Eschewing the complexity that comes with
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individuality may make for an uncomplicated narrative, but lumping people together and judging them
based on assumed inherited or ancestral traits is nothing but stereotyping.

While articulating her black and white world (literally), Justice Jackson ignores the experiences of other
immigrant groups (like Asians) and white communities that have faced historic barriers.

Though Justice Jackson seems to think that her race-based theory can somehow benefit everyone, it is an
immutable fact that “every time the government uses racial criteria to ‘bring the races together,” someone
gets excluded, and the person excluded suffers an injury solely because of his or her race.” Parents
Involved (Thomas, J., concurring). Indeed, Justice Jackson seems to have no response—no explanation at
all—for the people who will shoulder that burden. How, for example, would Justice Jackson explain the
need for race-based preferences to the Chinese student who has worked hard his whole life, only to be
denied college admission in part because of his skin color? If such a burden would seem difficult to impose
on a bright-eyed young person, that's because it should be. History has taught us to abhor theories that call
for elites to pick racial winners and losers in the name of sociological experimentation. . . .

There is no reason to continue down that path. In the wake of the Civil War, the Framers of the Fourteenth
Amendment charted a way out: a colorblind Constitution that requires the government to, at long last, put
aside its citizens’ skin color and focus on their individual achievements.

C
Universities’ recent experiences confirm the efficacy of a colorblind rule. To start, universities prohibited
from engaging in racial discrimination by state law continue to enroll racially diverse classes by race-
neutral means. . . . Race-neutral policies may thus achieve the same benefits of racial harmony and equality
without any of the burdens and strife generated by affirmative action policies. . . .

Schools’ successes, like students’ grades, also provide objective proof of ability. Historically Black
Colleges and Universities (HBCUs) do not have a large amount of racial diversity, but they demonstrate
a marked ability to improve the lives of their students. . . .
% %k 3k

The great failure of this country was slavery and its progeny. And, the tragic failure of this Court was its
misinterpretation of the Reconstruction Amendments, as Justice Harlan predicted in Plessy. We should
not repeat this mistake merely because we think, as our predecessors thought, that the present
arrangements are superior to the Constitution.

The Court's opinion rightly makes clear that Grutter is, for all intents and purposes, overruled. And, it sees
the universities’ admissions policies for what they are: rudderless, race-based preferences designed to
ensure a particular racial mix in their entering classes. Those policies fly in the face of our colorblind
Constitution and our Nation's equality ideal. In short, they are plainly—and boldly—unconstitutional.

While I am painfully aware of the social and economic ravages which have befallen my race and all who
suffer discrimination, I hold out enduring hope that this country will live up to its principles so clearly
enunciated in the Declaration of Independence and the Constitution of the United States: that all men are
created equal, are equal citizens, and must be treated equally before the law.
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Justice Gorsuch, with whom Justice Thomas joins, concurring.

For many students, an acceptance letter from Harvard or the University of North Carolina is a ticket to a
brighter future. Tens of thousands of applicants compete for a small number of coveted spots. For some
time, both universities have decided which applicants to admit or reject based in part on race. Today, the
Court holds that the Equal Protection Clause of the Fourteenth Amendment does not tolerate this practice.
I write to emphasize that Title VI of the Civil Rights Act of 1964 does not either. . . .

If Bakke led to errors in interpreting the Equal Protection Clause, its first mistake was to take us there.
These cases arise under Title VI and that statute is “more than a simple paraphrasing” of the Equal
Protection Clause. (opinion of Stevens, J.). Title VI has “independent force, with language and emphasis
in addition to that found in the Constitution.” That law deserves our respect and its terms provide us with
all the direction we need.

Put the two provisions side by side. Title VI says: “No person in the United States shall, on the ground of
race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity receiving Federal financial assistance.” The Equal
Protection Clause reads: “No State shall ... deny to any person within its jurisdiction the equal protection
of the laws.” Amdt. 14, § 1. That such differently worded provisions should mean the same thing is
implausible on its face.

Consider just some of the obvious differences. The Equal Protection Clause operates on States. It does not
purport to regulate the conduct of private parties. By contrast, Title VI applies to recipients of federal
funds—covering not just many state actors, but many private actors too. In this way, Title VI reaches
entities and organizations that the Equal Protection Clause does not.

In other respects, however, the relative scope of the two provisions is inverted. The Equal Protection
Clause addresses all manner of distinctions between persons and this Court has held that it implies
different degrees of judicial scrutiny for different kinds of classifications. So, for example, courts apply
strict scrutiny for classifications based on race, color, and national origin; intermediate scrutiny for
classifications based on sex; and rational-basis review for classifications based on more prosaic grounds.
By contrast, Title VI targets only certain classifications—those based on race, color, or national origin.
And that law does not direct courts to subject these classifications to one degree of scrutiny or another.
Instead, as we have seen, its rule is as uncomplicated as it is momentous. Under Title VI, it is always
unlawful to discriminate among persons even in part because of race, color, or national origin. . . .

*

In the aftermath of the Civil War, Congress took vital steps toward realizing the promise of equality under
the law. As important as those initial efforts were, much work remained to be done—and much remains
today. But by any measure, the Civil Rights Act of 1964 stands as a landmark on this journey and one of
the Nation's great triumphs. We have no right to make a blank sheet of any of its provisions. And when
we look to the clear and powerful command Congress set forth in that law, these cases all but resolve
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6 ¢

themselves. Under Title VI, it is never permissible “ ‘to say “yes” to one person ... but to say “no” to
another person’ ” even in part “ ‘because of the color of his skin.” ”” Bakke (opinion of Stevens, J.).

Justice Kavanaugh, concurring.

I join the Court's opinion in full. I add this concurring opinion to further explain why the Court's decision
today is consistent with and follows from the Court's equal protection precedents, including the Court's
precedents on race-based affirmative action in higher education. . . .

A generation has now passed since Grutter, and about 50 years have gone by since the era of Bakke and

DeFunis v. Odegaard, 416 U. S. 312 (1974), when race-based affirmative action programs in higher
education largely began. In light of the Constitution's text, history, and precedent, the Court's decision
today appropriately respects and abides by Grutter’s explicit temporal limit on the use of race-based
affirmative action in higher education.

Justice Sotomayor, Justice Kagan, and Justice Jackson disagree with the Court's decision. I respect their
views. They thoroughly recount the horrific history of slavery and Jim Crow in America, as well as the
continuing effects of that history on African Americans today. And they are of course correct that for the
last five decades, Bakke and Grutter have allowed narrowly tailored race-based affirmative action in
higher education.

But I respectfully part ways with my dissenting colleagues on the question of whether, under this Court's
precedents, race-based affirmative action in higher education may extend indefinitely into the future. The
dissents suggest that the answer is yes. But this Court's precedents make clear that the answer is no. . . .

In sum, the Court's opinion today is consistent with and follows from the Court's equal protection
precedents, and I join the Court's opinion in full.

Justice Sotomayor, with whom Justice Kagan and Justice Jackson join, dissenting.

The Equal Protection Clause of the Fourteenth Amendment enshrines a guarantee of racial equality. The
Court long ago concluded that this guarantee can be enforced through race-conscious means in a society
that is not, and has never been, colorblind. In Brown v. Board of Education (1954), the Court recognized
the constitutional necessity of racially integrated schools in light of the harm inflicted by segregation and
the “importance of education to our democratic society.” For 45 years, the Court extended Brown’s
transformative legacy to the context of higher education, allowing colleges and universities to consider
race in a limited way and for the limited purpose of promoting the important benefits of racial diversity.
This limited use of race has helped equalize educational opportunities for all students of every race and
background and has improved racial diversity on college campuses. Although progress has been slow and
imperfect, race-conscious college admissions policies have advanced the Constitution's guarantee of
equality and have promoted Brown’s vision of a Nation with more inclusive schools.

Today, this Court stands in the way and rolls back decades of precedent and momentous progress. It holds
that race can no longer be used in a limited way in college admissions to achieve such critical benefits. In
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so holding, the Court cements a superficial rule of colorblindness as a constitutional principle in an
endemically segregated society where race has always mattered and continues to matter. The Court
subverts the constitutional guarantee of equal protection by further entrenching racial inequality in
education, the very foundation of our democratic government and pluralistic society. Because the Court's
opinion is not grounded in law or fact and contravenes the vision of equality embodied in the Fourteenth
Amendment, I dissent.

I

A
Equal educational opportunity is a prerequisite to achieving racial equality in our Nation. From its
founding, the United States was a new experiment in a republican form of government where democratic
participation and the capacity to engage in self-rule were vital. At the same time, American society was
structured around the profitable institution that was slavery, which the original Constitution protected. The
Constitution initially limited the power of Congress to restrict the slave trade, Art. I, § 9, cl. 1, accorded
Southern States additional electoral power by counting three-fifths of their enslaved population in
apportioning congressional seats, § 2, cl. 3, and gave enslavers the right to retrieve enslaved people who
escaped to free States, Art. IV, § 2, cl. 3. Because a foundational pillar of slavery was the racist notion
that Black people are a subordinate class with intellectual inferiority, Southern States sought to ensure
slavery's longevity by prohibiting the education of Black people, whether enslaved or free. Thus, from
this Nation's birth, the freedom to learn was neither colorblind nor equal.

With time, and at the tremendous cost of the Civil War, abolition came. More than two centuries after the
first African enslaved persons were forcibly brought to our shores, Congress adopted the Thirteenth
Amendment to the Constitution, which abolished “slavery” and “involuntary servitude, except as a
punishment for crime.” § 1. . ..

The fight for equal educational opportunity, however, was a key driver. Literacy was an “instrument of
resistance and liberation.” . . . Black people's yearning for freedom of thought, and for a more perfect
Union with educational opportunity for all, played a crucial role during the Reconstruction era.

Yet emancipation marked the beginning, not the end, of that era. Abolition alone could not repair centuries
of racial subjugation. ... Th[e] so-called “Black Codes” discriminated against Black people on the basis
of race, regardless of whether they had been previously enslaved. . . .

Congress . . . adopted the Fourteenth Amendment. Proponents of the Amendment declared that one of its
key goals was to “protec[t] the black man in his fundamental rights as a citizen with the same shield which
it throws over the white man.” That is, the Amendment sought “to secure to a race recently emancipated,
a race that through many generations [was] held in slavery, all the civil rights that the superior race enjoy.”
Plessy v. Ferguson (1896) (Harlan, J., dissenting).

To promote this goal, Congress enshrined a broad guarantee of equality in the Equal Protection Clause of
the Amendment. That Clause commands that “[n]o State shall ... deny to any person within its jurisdiction
the equal protection of the laws.” Amdt. 14, § 1. Congress chose its words carefully, opting for expansive
language that focused on equal protection and rejecting “proposals that would have made the Constitution
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explicitly color-blind.” This choice makes it clear that the Fourteenth Amendment does not impose a
blanket ban on race-conscious policies.

Simultaneously with the passage of the Fourteenth Amendment, Congress enacted a number of race-
conscious laws to fulfill the Amendment's promise of equality, leaving no doubt that the Equal Protection
Clause permits consideration of race to achieve its goal. One such law was the Freedmen's Bureau Act,
enacted in 1865 and then expanded in 1866, which established a federal agency to provide certain benefits
to refugees and newly emancipated freedmen. For the Bureau, education “was the foundation upon which
all efforts to assist the freedmen rested.” Consistent with that view, the Bureau provided essential “funding
for black education during Reconstruction.”

Black people were the targeted beneficiaries of the Bureau's programs, especially when it came to
investments in education in the wake of the Civil War. . . . The Bureau also provided land and funding to
establish some of our Nation's Historically Black Colleges and Universities (HBCUs). . .. 14

Indeed, contemporaries understood that the Freedmen's Bureau Act benefited Black people. Supporters
defended the law by stressing its race-conscious approach. Opponents argued that the Act created harmful
racial classifications that favored Black people and disfavored white Americans. President Andrew
Johnson vetoed the bill on the basis that it provided benefits “to a particular class of citizens,” but Congress
overrode his veto. Thus, rejecting those opponents’ objections, the same Reconstruction Congress that
passed the Fourteenth Amendment eschewed the concept of colorblindness as sufficient to remedy
inequality in education.

Congress also debated and passed the Civil Rights Act of 1866 contemporaneously with the Fourteenth
Amendment. The goal of that Act was to eradicate the Black Codes enacted by Southern States following
ratification of the Thirteenth Amendment. Because the Black Codes focused on race, not just slavery-
related status, the Civil Rights Act explicitly recognized that white citizens enjoyed certain rights that non-
white citizens did not. . . . In other words, the Act was not colorblind. By using white citizens as a
benchmark, the law classified by race and took account of the privileges enjoyed only by white people.
As he did with the Freedmen's Bureau Act, President Johnson vetoed the Civil Rights Act in part because
he viewed it as providing Black citizens with special treatment. Again, Congress overrode his veto. Cong.
Globe 1861. . ..

Congress similarly appropriated federal dollars explicitly and solely for the benefit of racial minorities.
For example, it appropriated money for “‘the relief of destitute colored women and children,” ” without
regard to prior enslavement. Several times during and after the passage of the Fourteenth Amendment,
Congress also made special appropriations and adopted special protections for the bounty and prize money
owed to “colored soldiers and sailors” of the Union Army. In doing so, it rebuffed objections to these
measures as “class legislation” “applicable to colored people and not ... to the white people.” This history
makes it “inconceivable” that race-conscious college admissions are unconstitutional. Bakke, 438 U. S.,
at 398 (opinion of Marshall, J.).
B

14 FN2: As Justice Thomas acknowledges, the HBCUs, including Howard University, account for a high proportion of Black
college graduates. That reality cannot be divorced from the history of anti-Black discrimination that gave rise to the HBCUs
and the targeted work of the Freedmen's Bureau to help Black people obtain a higher education.
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The Reconstruction era marked a transformational point in the history of American democracy. Its vision
of equal opportunity leading to an equal society “was short-lived,” however, “with the assistance of this
Court.” In a series of decisions, the Court “sharply curtailed” the “substantive protections” of the
Reconstruction Amendments and the Civil Rights Acts. That endeavor culminated with the Court's
shameful decision in Plessy v. Ferguson (1896), which established that “equality of treatment” exists
“when the races are provided substantially equal facilities, even though these facilities be separate.”
Brown. Therefore, with this Court's approval, government-enforced segregation and its concomitant
destruction of equal opportunity became the constitutional norm and infected every sector of our society,
from bathrooms to military units and, crucially, schools.

In a powerful dissent, Justice Harlan . . . announced his view that “[o]ur constitution is color-blind.”

It was not until half a century later, in Brown, that the Court honored the guarantee of equality in the Equal
Protection Clause and Justice Harlan's vision of a Constitution that “neither knows nor tolerates classes
among citizens.” Considering the “effect[s] of segregation” and the role of education “in the light of its
full development and its present place in American life throughout the Nation,” Brown overruled Plessy.
The Brown Court held that “[s]eparate educational facilities are inherently unequal,” and that such racial
segregation deprives Black students “of the equal protection of the laws guaranteed by the Fourteenth
Amendment.”. . .

Brown was a race-conscious decision that emphasized the importance of education in our society. Central
to the Court's holding was the recognition that, as Justice Harlan emphasized in Plessy, segregation
perpetuates a caste system wherein Black children receive inferior educational opportunities “solely
because of their race,” denoting “inferiority as to their status in the community.” Moreover, because
education is “the very foundation of good citizenship,” segregation in public education harms “our
democratic society” more broadly as well. In light of the harmful effects of entrenched racial subordination
on racial minorities and American democracy, Brown recognized the constitutional necessity of a racially
integrated system of schools where education is “available to all on equal terms.”

The desegregation cases that followed Brown confirm that the ultimate goal of that seminal decision was
to achieve a system of integrated schools that ensured racial equality of opportunity, not to impose a
formalistic rule of race-blindness. . . .1

In so holding, this Court's post-Brown decisions rejected arguments advanced by opponents of integration
suggesting that “restor[ing] race as a criterion in the operation of the public schools” was at odds with “the
Brown decisions.” . .. [The Court] made clear that indifference to race “is not an end in itself ” under
that watershed decision. The ultimate goal is racial equality of opportunity.

Those rejected arguments mirror the Court's opinion today. The Court claims that Brown requires that
students be admitted “‘on a racially nondiscriminatory basis.’” It distorts the dissent in Plessy to advance

15 FN4: The majority suggests that “it required a Second Founding to undo” programs that help ensure racial integration and
therefore greater equality in education. At the risk of stating the blindingly obvious, and as Brown recognized, the Fourteenth
Amendment was intended to undo the effects of a world where laws systematically subordinated Black people and created a
racial caste system. Cf. Dred Scott v. Sandford (1857). Brown and its progeny recognized the need to take affirmative, race-
conscious steps to eliminate that system.
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a colorblindness theory. The Court also invokes the Brown litigators, relying on what the Brown “plaintiffs
had argued.”

If there was a Member of this Court who understood the Brown litigation, it was Justice Thurgood
Marshall, who “led the litigation campaign” to dismantle segregation as a civil rights lawyer and “rejected
the hollow, race-ignorant conception of equal protection” endorsed by the Court's ruling today. Justice
Marshall joined the Bakke plurality and “applaud[ed] the judgment of the Court that a university may
consider race in its admissions process.” In fact, Justice Marshall's view was that Bakke’s holding should
have been even more protective of race-conscious college admissions programs in light of the remedial
purpose of the Fourteenth Amendment and the legacy of racial inequality in our society. See id. (arguing
that “a class-based remedy” should be constitutionally permissible in light of the hundreds of “years of
class-based discrimination against [Black Americans]”). The Court's recharacterization of Brown is
nothing but revisionist history and an affront to the legendary life of Justice Marshall, a great jurist who
was a champion of true equal opportunity, not rhetorical flourishes about colorblindness.

C
Two decades after Brown, in Bakke, a plurality of the Court held that “the attainment of a diverse student
body” is a “compelling” and “constitutionally permissible goal for an institution of higher education.”
Race could be considered in the college admissions process in pursuit of this goal, the plurality explained,
if it is one factor of many in an applicant's file, and each applicant receives individualized review as part
of a holistic admissions process.

Since Bakke, the Court has reaffirmed numerous times the constitutionality of limited race-conscious
college admissions. First, in Grutter v. Bollinger (2003), a majority of the Court endorsed the Bakke
plurality's “view that student body diversity is a compelling state interest that can justify the use of race
in university admissions,” nd held that race may be used in a narrowly tailored manner to achieve this
interest.

Later, in the Fisher litigation, the Court twice reaffirmed that a limited use of race in college admissions
is constitutionally permissible if it satisfies strict scrutiny. In Fisher v. University of Texas at Austin (2013)
(Fisher I), seven Members of the Court concluded that the use of race in college admissions comports
with the Fourteenth Amendment if it ““is narrowly tailored to obtain the educational benefits of diversity.”
Several years later, in Fisher v. University of Texas at Austin (2016) (Fisher II), the Court upheld the
admissions program at the University of Texas under this framework.

Bakke, Grutter, and Fisher are an extension of Brown’s legacy. . . . Racially integrated schools improve
cross-racial understanding, “break down racial stereotypes,” and ensure that students obtain “the skills
needed in today's increasingly global marketplace ... through exposure to widely diverse people, cultures,
ideas, and viewpoints.” More broadly, inclusive institutions that are “visibly open to talented and qualified
individuals of every race and ethnicity” instill public confidence in the “legitimacy” and “integrity” of
those institutions and the diverse set of graduates that they cultivate. That is particularly true in the context
of higher education, where colleges and universities play a critical role in “maintaining the fabric of
society” and serve as “the training ground for a large number of our Nation's leaders.” It is thus an
objective of the highest order, a “compelling interest” indeed, that universities pursue the benefits of racial
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diversity and ensure that “the diffusion of knowledge and opportunity” is available to students of all races.

In short, for more than four decades, it has been this Court's settled law that the Equal Protection Clause
of the Fourteenth Amendment authorizes a limited use of race in college admissions in service of the
educational benefits that flow from a diverse student body. From Brown to Fisher, this Court's cases have
sought to equalize educational opportunity in a society structured by racial segregation and to advance the
Fourteenth Amendment's vision of an America where racially integrated schools guarantee students of all
races the equal protection of the laws.

D

Today, the Court concludes that indifference to race is the only constitutionally permissible means to
achieve racial equality in college admissions. That interpretation of the Fourteenth Amendment is not only
contrary to precedent and the entire teachings of our history, but is also grounded in the illusion that racial
inequality was a problem of a different generation. Entrenched racial inequality remains a reality today.
That is true for society writ large and, more specifically, for Harvard and the University of North Carolina
(UNC), two institutions with a long history of racial exclusion. Ignoring race will not equalize a society
that is racially unequal. What was true in the 1860s, and again in 1954, is true today: Equality requires
acknowledgment of inequality.

1

After more than a century of government policies enforcing racial segregation by law, society remains
highly segregated. About half of all Latino and Black students attend a racially homogeneous school with
at least 75% minority student enrollment. The share of intensely segregated minority schools (i.e., schools
that enroll 90% to 100% racial minorities) has sharply increased. To this day, the U. S. Department of
Justice continues to enter into desegregation decrees with schools that have failed to “eliminat[e] the
vestiges of de jure segregation.” . . .

It is thus unsurprising that there are achievement gaps along racial lines, even after controlling for income
differences. . . .

Systemic inequities disadvantaging underrepresented racial minorities exist beyond school resources. . . .
All of these interlocked factors place underrepresented minorities multiple steps behind the starting line
in the race for college admissions.

In North Carolina, the home of UNC, racial inequality is deeply entrenched in K—12 education. State
courts have consistently found that the State does not provide underrepresented racial minorities equal
access to educational opportunities, and that racial disparities in public schooling have increased in recent
years, in violation of the State Constitution. . . .

Consistent with this reality, Latino and Black students are less likely to enroll in institutions of higher
education than their white peers.

Given the central role that education plays in breaking the cycle of racial inequality, these structural
barriers reinforce other forms of inequality in communities of color. . . . Stark racial disparities exist, for
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example, in unemployment rates, income levels, wealth and homeownership, and healthcare access. See
also Schuette v. BAMN, (2014) (Sotomayor, J., dissenting) . . . .

Put simply, society remains “inherently unequal.” Brown. Racial inequality runs deep to this very day.
That is particularly true in education, the “‘most vital civic institution for the preservation of a democratic
system of government.’” Plyler v. Doe (1982). As I have explained before, only with eyes open to this
reality can the Court “carry out the guarantee of equal protection.” Schuette (dissenting opinion).

2
Both UNC and Harvard have sordid legacies of racial exclusion. Because “[c]ontext matters” when
reviewing race-conscious college admissions programs, Grutter, 539 U. S., at 327, this reality informs the
exigency of respondents’ current admissions policies and their racial diversity goals.

i

For much of its history, UNC was a bastion of white supremacy. . . . The university excluded all people
of color from its faculty and student body, glorified the institution of slavery, enforced its own Jim Crow
regulations, and punished any dissent from racial orthodoxy. It resisted racial integration after this Court's
decision in Brown, and was forced to integrate by court order in 1955. . . . UNC officials openly resisted
racial integration well into the 1980s, years after the youngest Member of this Court was born. During that
period, Black students faced racial epithets and stereotypes, received hate mail, and encountered Ku Klux
Klan rallies on campus.

To this day, UNC's deep-seated legacy of racial subjugation continues to manifest itself in student life.
Buildings on campus still bear the names of members of the Ku Klux Klan and other white supremacist
leaders. Students of color also continue to experience racial harassment, isolation, and tokenism. Plus, the
student body remains predominantly white: approximately 72% of UNC students identify as white, while
only 8% identify as Black. These numbers do not reflect the diversity of the State, particularly Black North
Carolinians, who make up 22% of the population.

il
UNC is not alone. . . . From Harvard's founding, slavery and racial subordination were integral parts of
the institution's funding, intellectual production, and campus life. . . .

Exclusion and discrimination continued to be a part of campus life well into the 20th century. Harvard's
leadership and prominent professors openly promoted “ ‘race science,” ” racist eugenics, and other theories
rooted in racial hierarchy. . . . The university also “prized the admission of academically able Anglo-Saxon
students from elite backgrounds—including wealthy white sons of the South.” By contrast, an average of
three Black students enrolled at Harvard each year during the five decades between 1890 and 1940. . . .

For years, the university has reported that inequities on campus remain. For example, Harvard has reported
that “far too many black students at Harvard experience feelings of isolation and marginalizationand that
“student survey data show[ed] that only half of Harvard undergraduates believe that the housing system
fosters exchanges between students of different backgrounds.”

% %k 3k
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These may be uncomfortable truths to some, but they are truths nonetheless. “Institutions can and do
change,” however, as societal and legal changes force them “to live up to [their] highest ideals.” It is
against this historical backdrop that Harvard and UNC have reckoned with their past and its lingering
effects. Acknowledging the reality that race has always mattered and continues to matter, these universities
have established institutional goals of diversity and inclusion. Consistent with equal protection principles
and this Court's settled law, their policies use race in a limited way with the goal of recruiting, admitting,
and enrolling underrepresented racial minorities to pursue the well-documented benefits of racial
integration in education.

I
The Court today stands in the way of respondents’ commendable undertaking and entrenches racial
inequality in higher education. The majority opinion does so by turning a blind eye to these truths and
overruling decades of precedent, “content for now to disguise” its ruling as an application of “established
law and move on.” Kennedy, (Sotomayor, J., dissenting). As Justice Thomas puts it, “Grutter is, for all
intents and purposes, overruled.”

It is a disturbing feature of today's decision that the Court does not even attempt to make the extraordinary
showing required by stare decisis. The Court simply moves the goalposts, upsetting settled expectations
and throwing admissions programs nationwide into turmoil. In the end, however, it is clear why the Court
is forced to change the rules of the game to reach its desired outcome: Under a faithful application of the

Court's settled legal framework, Harvard and UNC's admissions programs are constitutional and comply
with Title VI of the Civil Rights Act of 1964.1¢ . ..

B

1
As to narrow tailoring, the only issue SFFA raises in the UNC case is that the university cannot use race
in its admissions process because race-neutral alternatives would promote UNC's diversity objectives.
That issue is so easily resolved in favor of UNC that SFFA devoted only three pages to it at the end of its
87-page brief.

. . . Narrow tailoring does not mean perfect tailoring. The Court's precedents make clear that “[n]arrow
tailoring does not require exhaustion of every conceivable race-neutral alternative.” Grutter. “Nor does it
require a university to choose between maintaining a reputation for excellence or fulfilling a commitment
to provide educational opportunities to members of all racial groups.” Ibid.

16 FN22: The same standard that applies under the Equal Protection Clause guides the Court's review under Title VI, as the
majority correctly recognizes. Justice Gorsuch argues that “Title VI bears independent force” and holds universities to an
even higher standard than the Equal Protection Clause. Because no party advances Justice Gorsuch’s argument, the Court
properly declines to address it under basic principles of party presentation. Indeed, Justice Gorsuch’s approach calls for even
more judicial restraint. If petitioner could prevail under Justice Gorsuch’s statutory analysis, there would be no reason for this
Court to reach the constitutional question. In a statutory case, moreover, stare decisis carries “enhanced force,” as it would be
up to Congress to “correct any mistake it sees” with “our interpretive decisions.” Kimble v. Marvel Entertainment (2015).
Justice Gorsuch wonders why the dissent, like the majority, does not “engage” with his statutory arguments. The answer is
simple: This Court plays “the role of neutral arbiter of matters the parties present.” Greenlaw v. United States (2008).
Petitioner made a strategic litigation choice, and in our adversarial system, it is not up to this Court to come up with “wrongs
to right” on behalf of litigants.
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As the District Court found after considering extensive expert testimony, SFFA's proposed race-neutral
alternatives do not meet those criteria. All of SFFA's proposals are methodologically flawed because they
rest on “‘terribly unrealistic’” assumptions about the applicant pools. . . . Others are “largely impractical—
not to mention unprecedented—in higher education.” SFFA's proposed top percentage plans, for example,
are based on a made-up and complicated admissions index that requires UNC to “access ... real-time data
for all high school students.” . . . One of SFFA's top percentage plans would even “nearly erase the Native
American incoming class” at UNC. The courts below correctly concluded that UNC is not required to
adopt SFFA's unrealistic proposals to satisfy strict scrutiny.!”

2
Harvard's admissions program is also narrowly tailored under settled law. SFFA argues that Harvard's
program is not narrowly tailored because the university “has workable race-neutral alternatives,” “does
not use race as a mere plus,” and “engages in racial balancing.” As the First Circuit concluded, there was
“no error” in the District Court's findings on any of these issues.!® 27

Like UNC, Harvard has already implemented many of SFFA's proposals, such as increasing recruitment
efforts and financial aid for low-income students. . .. SFFA's argument before this Court is that Harvard
should adopt a plan designed by SFFA's expert for purposes of trial, which increases preferences for low-
income applicants and eliminates the use of race and legacy preferences. Under SFFA's model, however,
Black representation would plummet by about 32%, and the admitted share of applicants with high
academic ratings would decrease, as would the share with high extracurricular and athletic ratings. SFFA's
proposal, echoed by Justice Gorsuch, requires Harvard to “make sacrifices on almost every dimension
important to its admissions process,” and forces it “to choose between a diverse student body and a
reputation for academic excellence.” Neither this Court's precedents nor common sense impose that type
of burden on colleges and universities. . . .

In recent years, Harvard has received about 35,000 applications for a class with about 1,600 seats. The
admissions process is exceedingly competitive; it involves six different application components. . . .
Consistent with that “individualized, holistic review process,” admissions officers may, but need not,
consider a student's self-reported racial identity when assigning overall ratings. . . . To choose among
those highly qualified candidates, Harvard considers “plus factors,” which can help “tip an applicant into

17 FN26: SFFA and Justice Gorsuch reach beyond the factfinding below and argue that universities in States that have
banned the use of race in college admissions have achieved racial diversity through efforts such as increasing socioeconomic
preferences, so UNC could do the same. Data from those States disprove that theory. Institutions in those States experienced
“‘an immediate and precipitous decline in the rates at which underrepresented-minority students applied ... were admitted ...
and enrolled.”” Schuette v. BAMN (2014) (Sotomayor, J., dissenting). In addition, UNC “already engages” in race-neutral
efforts focused on socioeconomic status, including providing “exceptional levels of financial aid” and “increased and targeted
recruiting.” Justice Gorsuch argues that he is simply “recount[ing] what SFFA has argued.” That is precisely the point:
SFFA's arguments were not credited by the court below. “[W]e are a court of review, not of first view.” Cutter v. Wilkinson
(2005). Justice Gorsuch also suggests it is inappropriate for the dissent to respond to the majority by relying on materials
beyond the findings of fact below. There would be no need for the dissent to do that if the majority stuck to reviewing the
District Court's careful factfinding with the deference it owes to the trial court. Because the majority has made a different
choice, the dissent responds.
18 FN27: SFFA also argues that Harvard discriminates against Asian American students. As explained below, this claim does
not fit under Grutter’s strict scrutiny framework, and the courts below did not err in rejecting that claim.
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Harvard's admitted class.” To diversify its class, Harvard awards “tips” for a variety of reasons, including
geographic factors, socioeconomic status, ethnicity, and race.

There is “no evidence of any mechanical use of tips.” Consistent with the Court's precedents, Harvard
properly “considers race as part of a holistic review process,” “values all types of diversity,” “does not
consider race exclusively,” and “does not award a fixed amount of points to applicants because of their
race.” Indeed, Harvard's admissions process is so competitive and the use of race is so limited and flexible
that, as “SFFA's own expert's analysis” showed, “Harvard rejects more than two-thirds of Hispanic
applicants and slightly less than half of all African-American applicants who are among the top 10% most
academically promising applicants.” . . .

Finally, the courts below correctly concluded that Harvard complies with this Court's repeated admonition
that colleges and universities cannot define their diversity interest “as ‘some specified percentage of a
particular group merely because of its race or ethnic origin.” ” Fisher I. Harvard does not specify its
diversity objectives in terms of racial quotas, and “SFFA did not offer expert testimony to support its
racial balancing claim.” Harvard II. . . .

Similarly, Harvard's use of “one-pagers” containing “a snapshot of various demographic characteristics
of Harvard's applicant pool” during the admissions review process is perfectly consistent with this Court's
precedents. Consultation of these reports, with no “specific number firmly in mind,” “does not transform
[Harvard's] program into a quota.” Grutter. Rather, Harvard's ongoing review complies with the Court's
command that universities periodically review the necessity of the use of race in their admissions
programs.

The Court ignores these careful findings and concludes that Harvard engages in racial balancing because
its “focus on numbers is obvious.” Because SFFA failed to offer an expert and to prove its claim below,
the majority is forced to reconstruct the record and conduct its own factual analysis. It thus relies on a
single chart from SFFA's brief that truncates relevant data in the record. That chart cannot displace the
careful factfinding by the District Court, which the First Circuit upheld on appeal under clear error review.

In any event, the chart is misleading and ignores “the broader context” of the underlying data that it
purports to summarize. As the First Circuit concluded, what the data actually show is that admissions have
increased for all racial minorities, including Asian American students, whose admissions numbers have
“increased roughly five-fold since 1980 and roughly two-fold since 1990.” The data also show that the
racial shares of admitted applicants fluctuate more than the corresponding racial shares of total applicants,
which is “the opposite of what one would expect if Harvard imposed a quota.” Even looking at the Court's
truncated period for the classes of 2009 to 2018, “the same pattern holds.” The fact that Harvard's racial
shares of admitted applicants “varies relatively little in absolute terms for [those classes] is unsurprising
and reflects the fact that the racial makeup of Harvard's applicant pool also varies very little over this
period.” Thus, properly understood, the data show that Harvard “does not utilize quotas and does not
engage in racial balancing.”!’

19 FNO: The majority does not dispute that it has handpicked data from a truncated period, ignoring the broader context of
that data and what the data reflect. Instead, the majority insists that its selected data prove that Harvard's “precise racial
42
Introduction to Constitutional Law: 100+ Supreme Court Cases Everyone Should Know
Includes access to our video series @ http://ConLaw.us



Barnett & Blackman
Constitutional Law: Cases in Context (2023 Supplement)

11

The Court concludes that Harvard's and UNC's policies are unconstitutional because they serve objectives
that are insufficiently measurable, employ racial categories that are imprecise and overbroad, rely on racial
stereotypes and disadvantage nonminority groups, and do not have an end point. In reaching this
conclusion, the Court claims those supposed issues with respondents’ programs render the programs
insufficiently “narrow” under the strict scrutiny framework that the Court's precedents command.. In
reality, however, “the Court today cuts through the kudzu” and overrules its “higher-education precedents”
following Bakke. Ante (Gorsuch, J., concurring).

There is no better evidence that the Court is overruling the Court's precedents than those precedents
themselves. Lost arguments are not grounds to overrule a case. When proponents of those arguments,
greater now in number on the Court, return to fight old battles anew, it betrays an unrestrained disregard
for precedent. . . . Nowhere is the damage greater than in cases like these that touch upon matters of
representation and institutional legitimacy.

The Court offers no justification, much less “a ‘special justification,’” for its costly endeavor. Dobbs v.
Jackson Women's Health Organization (2022) (joint opinion of Breyer, Sotomayor, and Kagan, JJ.,
dissenting). Nor could it. There is no basis for overruling Bakke, Grutter, and Fisher. The Court's
precedents were correctly decided, the opinion today is not workable and creates serious equal protection
problems, important reliance interests favor respondents, and there are no legal or factual developments
favoring the Court's reckless course. At bottom, the six unelected members of today's majority upend the
status quo based on their policy preferences about what race in America should be like, but is not, and
their preferences for a veneer of colorblindness in a society where race has always mattered and continues
to matter in fact and in law.

A

1
A limited use of race in college admissions is consistent with the Fourteenth Amendment and this Court's
broader equal protection jurisprudence. The text and history of the Fourteenth Amendment make clear
that the Equal Protection Clause permits race-conscious measures. Consistent with that view, the Court
has explicitly held that “race-based action” is sometimes “within constitutional constraints.” Adarand
Constructors, Inc. v. Pefia (1995). The Court has thus upheld the use of race in a variety of contexts. . . .

2
The majority does not dispute that some uses of race are constitutionally permissible. Indeed, it agrees
that a limited use of race is permissible in some college admissions programs. In a footnote, the Court
exempts military academies from its ruling in light of “the potentially distinct interests” they may present.

2 <

preferences” “operate like clockwork.” The Court's conclusion that such racial preferences must be responsible for an
“unyielding demographic composition of [the] class,” misunderstands basic principles of statistics. A number of factors (most
notably, the demographic composition of the applicant pool) affect the demographic composition of the entering class. . . . In
other words, the Court's inference that precise racial preferences must be the cause of relatively constant racial shares of
admitted students is specious.
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To the extent the Court suggests national security interests are “distinct,” those interests cannot explain
the Court's narrow exemption, as national security interests are also implicated at civilian universities. The
Court also attempts to justify its carveout based on the fact that “[n]o military academy is a party to these
cases.” Yet the same can be said of many other institutions that are not parties here, including the religious
universities supporting respondents, which the Court does not similarly exempt from its sweeping opinion.
The Court's carveout only highlights the arbitrariness of its decision and further proves that the Fourteenth
Amendment does not categorically prohibit the use of race in college admissions.

The concurring opinions also agree that the Constitution tolerates some racial classifications. Justice
Gorsuch agrees with the majority's conclusion that racial classifications are constitutionally permissible if
they advance a compelling interest in a narrowly tailored way. Justice Kavanaugh, too, agrees that the
Constitution permits the use of race if it survives strict scrutiny.?’Justice Thomas offers an “originalist
defense of the colorblind Constitution,” but his historical analysis leads to the inevitable conclusion that
the Constitution is not, in fact, colorblind. Like the majority opinion, Justice Thomas agrees that race can
be used to remedy past discrimination and “to equalize treatment against a concrete baseline of
government-imposed inequality.” He also argues that race can be used if it satisfies strict scrutiny more
broadly, and he considers compelling interests those that prevent anarchy, curb violence, and segregate
prisoners. Thus, although Justice Thomas at times suggests that the Constitution only permits “directly
remedial” measures that benefit “identified victims of discrimination,” he agrees that the Constitution
tolerates a much wider range of race-conscious measures.

In the end, when the Court speaks of a “colorblind” Constitution, it cannot really mean it, for it is faced
with a body of law that recognizes that race-conscious measures are permissible under the Equal
Protection Clause. Instead, what the Court actually lands on is an understanding of the Constitution that
is “colorblind” sometimes, when the Court so chooses. Behind those choices lie the Court's own value
judgments about what type of interests are sufficiently compelling to justify race-conscious measures.

Overruling decades of precedent, today's newly constituted Court singles out the limited use of race in
holistic college admissions. It strikes at the heart of Bakke, Grutter, and Fisher by holding that racial
diversity is an “inescapably imponderable” objective that cannot justify race-conscious affirmative action,
even though respondents’ objectives simply “mirror the ‘compelling interest’ this Court has approved”
many times in the past. At bottom, without any new factual or legal justification, the Court overrides its
longstanding holding that diversity in higher education is of compelling value.

To avoid public accountability for its choice, the Court seeks cover behind a unique measurability
requirement of its own creation. None of this Court's precedents, however, requires that a compelling
interest meet some threshold level of precision to be deemed sufficiently compelling. In fact, this Court
has recognized as compelling plenty of interests that are equally or more amorphous, including the
“intangible” interest in preserving “public confidence in judicial integrity,” an interest that “does not easily

20 FN33: Justice Kavanaugh agrees that the effects from the legacy of slavery and Jim Crow continue today, citing Justice
Marshall's opinion in Bakke. As explained above, Justice Marshall's view was that Bakke covered only a portion of the
Fourteenth Amendment's sweeping reach, such that the Court's higher education precedents must be expanded, not
constricted. Justice Marshall's reading of the Fourteenth Amendment does not support Justice Kavanaugh's and the majority's
opinions.
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reduce to precise definition.” Williams-Yulee v. Florida Bar (2015) (Roberts, C. J., for the Court); see
also, Thus, although the Members of this majority pay lip service to respondents’ “commendable” and
“worthy” racial diversity goals, they make a clear value judgment today: Racial integration in higher
education is not sufficiently important to them. “Today, the proclivities of individuals rule.” Dobbs, 597
U.S.,at _ (dissenting opinion).

The majority offers no response to any of this. Instead, it attacks a straw man, arguing that the Court's
cases recognize that remedying the effects of “societal discrimination” does not constitute a compelling
interest. Yet as the majority acknowledges, while Bakke rejected that interest as insufficiently compelling,
it upheld a limited use of race in college admissions to promote the educational benefits that flow from
diversity. It is that narrower interest, which the Court has reaffirmed numerous times since Bakke and as
recently as 2016 in Fisher 11, that the Court overrules today.

B
The Court's precedents authorizing a limited use of race in college admissions are not just workable—
they have been working. Lower courts have consistently applied them without issue, as exemplified by
the opinions below and SFFA's and the Court's inability to identify any split of authority. Today, the Court
replaces this settled framework with a set of novel restraints that create troubling equal protection
problems and share one common purpose: to make it impossible to use race in a holistic way in college
admissions, where it is much needed.

1
The Court argues that Harvard's and UNC's programs must end because they unfairly disadvantage some
racial groups. According to the Court, college admissions are a “zero-sum” game and respondents’ use of
race unfairly “advantages” underrepresented minority students “at the expense of ™ other students.

That is not the role race plays in holistic admissions. Consistent with the Court's precedents, respondents’
holistic review policies consider race in a very limited way. Race is only one factor out of many. That type
of system allows Harvard and UNC to assemble a diverse class on a multitude of dimensions. . . .

That type of multidimensional system benefits all students. In fact, racial groups that are not
underrepresented tend to benefit disproportionately from such a system. . . . Stated simply, race is one
small piece of a much larger admissions puzzle where most of the pieces disfavor underrepresented racial
minorities. That is precisely why underrepresented racial minorities remain underrepresented. The Court's
suggestion that an already advantaged racial group is “disadvantaged” because of a limited use of race is
a myth.

.. .. Reduced to its simplest terms, the Court's conclusion is that an increase in the representation of racial
minorities at institutions of higher learning that were historically reserved for white Americans is an unfair
and repugnant outcome that offends the Equal Protection Clause. It provides a license to discriminate
against white Americans, the Court says, which requires the courts and state actors to “pic[k] the right
races to benefit.”
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Nothing in the Fourteenth Amendment or its history supports the Court's shocking proposition, which
echoes arguments made by opponents of Reconstruction-era laws and this Court's decision in Brown. In a
society where opportunity is dispensed along racial lines, racial equality cannot be achieved without
making room for underrepresented groups that for far too long were denied admission through the force
of law, including at Harvard and UNC.?!

By singling out race, the Court imposes a special burden on racial minorities for whom race is a crucial
component of their identity. . . . The Court's approach thus turns the Fourteenth Amendment's equal
protection guarantee on its head and creates an equal protection problem of its own.

There is no question that minority students will bear the burden of today's decision. Students of color
testified at trial that racial self-identification was an important component of their application because
without it they would not be able to present a full version of themselves. . . .

In a single paragraph at the end of its lengthy opinion, the Court suggests that “nothing” in today's opinion
prohibits universities from considering a student's essay that explains “how race affected [that student's]
life.” This supposed recognition that universities can, in some situations, consider race in application
essays is nothing but an attempt to put lipstick on a pig. The Court's opinion circumscribes universities’
ability to consider race in any form by meticulously gutting respondents’ asserted diversity interests. Yet,
because the Court cannot escape the inevitable truth that race matters in students’ lives, it announces a
false promise to save face and appear attuned to reality. No one is fooled. . . .

In the end, the Court merely imposes its preferred college application format on the Nation, not acting as
a court of law applying precedent but taking on the role of college administrators to decide what is better
for society. The Court's course reflects its inability to recognize that racial identity informs some students’
viewpoints and experiences in unique ways. The Court goes as far as to claim that Bakke’s recognition
that Black Americans can offer different perspectives than white people amounts to a “stereotype.”

It is not a stereotype to acknowledge the basic truth that young people's experiences are shaded by a
societal structure where race matters. Acknowledging that there is something special about a student of
color who graduates valedictorian from a predominantly white school is not a stereotype. Nor is it a
stereotype to acknowledge that race imposes certain burdens on students of color that it does not impose
on white students. . . .

The absence of racial diversity, by contrast, actually contributes to stereotyping. . . . By preventing
respondents from achieving their diversity objectives, it is the Court's opinion that facilitates stereotyping
on American college campuses.

21 FN35: The Court suggests that promoting the Fourteenth Amendment's vision of equality is a “radical” claim of judicial
power and the equivalent of “pick[ing] winners and losers based on the color of their skin.” The law sometimes requires
consideration of race to achieve racial equality. Just like drawing district lines that comply with the Voting Rights Act may
require consideration of race along with other demographic factors, achieving racial diversity in higher education requires
consideration of race along with “age, economic status, religious and political persuasion, and a variety of other demographic
factors.” Shaw v. Reno, 509 U. S. 630, 646 (1993). Moreover, in ordering the admission of Black children to all-white
schools “with all deliberate speed” in Brown v. Board of Education, 349 U. S. 294, 301 (1955), this Court did not decide that
the Black children should receive an “advantag[e] ... at the expense of”” white children. It simply enforced the Equal
Protection Clause by leveling the playing field.
46
Introduction to Constitutional Law: 100+ Supreme Court Cases Everyone Should Know
Includes access to our video series @ http://ConLaw.us



Barnett & Blackman
Constitutional Law: Cases in Context (2023 Supplement)

To be clear, today's decision leaves intact holistic college admissions and recruitment efforts that seek to
enroll diverse classes without using racial classifications. Universities should continue to use those tools
as best they can to recruit and admit students from different backgrounds based on all the other factors the
Court's opinion does not, and cannot, touch. Colleges and universities can continue to consider
socioeconomic diversity and to recruit and enroll students who are first-generation college applicants or
who speak multiple languages, for example. Those factors are not “interchangeable” with race. At SFFA's
own urging, those efforts remain constitutionally permissible. . . .

The Court today also does not adopt SFFA's suggestion that college admissions should be a function of
academic metrics alone. Using class rank or standardized test scores as the only admissions criteria would
severely undermine multidimensional diversity in higher education. . . . A myopic focus on academic
ratings “does not lead to a diverse student body.”?
2

As noted above, this Court suggests that the use of race in college admissions is unworkable because
respondents’ objectives are not sufficiently “measurable,” “focused,” “concrete,” and “coherent.” How
much more precision is required or how universities are supposed to meet the Court's measurability
requirement, the Court's opinion does not say. That is exactly the point. The Court is not interested in
crafting a workable framework that promotes racial diversity on college campuses. Instead, it announces
arequirement designed to ensure all race-conscious plans fail. . . . Thus, the majority's holding puts schools
in an untenable position. It creates a legal framework where race-conscious plans must be measured with
precision but also must not be measured with precision. That holding is not meant to infuse clarity into
the strict scrutiny framework; it is designed to render strict scrutiny “‘fatal in fact.”” Indeed, the Court
gives the game away when it holds that, to the extent respondents are actually measuring their diversity
objectives with any level of specificity (for example, with a “focus on numbers” or specific “numerical
commitment”), their plans are unconstitutional.

3

The Court also holds that Harvard's and UNC's race-conscious programs are unconstitutional because they
rely on racial categories that are “imprecise,” “opaque,” and “arbitrary.” To start, the racial categories that
the Court finds troubling resemble those used across the Federal Government for data collection,
compliance reporting, and program administration purposes, including, for example, by the U. S. Census
Bureau. Surely, not all “‘federal grant-in-aid benefits, drafting of legislation, urban and regional planning,
business planning, and academic and social studies’ ” that flow from census data collection, Department
of Commerce v. New York (2019), are constitutionally suspect.

The majority presumes that it knows better and appoints itself as an expert on data collection methods,
calling for a higher level of granularity to fix a supposed problem of overinclusiveness and
underinclusiveness. Yet it does not identify a single instance where respondents’ methodology has

22 FN36: Today's decision is likely to generate a plethora of litigation by disappointed college applicants who think their
credentials and personal qualities should have secured them admission. By inviting those challenges, the Court's opinion
promotes chaos and incentivizes universities to convert their admissions programs into inflexible systems focused on
mechanical factors, which will harm all students.
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prevented any student from reporting their race with the level of detail they preferred. . . . There is no
evidence that the racial categories that respondents use are unworkable.??
4

Cherry-picking language from Grutter, the Court also holds that Harvard's and UNC's race-conscious
programs are unconstitutional because they do not have a specific expiration date. This new durational
requirement is also not grounded in law, facts, or common sense. Grutter simply announced a general
“expect[ation]” that “the use of racial preferences [would] no longer be necessary” in the future. As even
SFFA acknowledges, those remarks were nothing but aspirational statements by the Grutter Court. . . .

Equality is an ongoing project in a society where racial inequality persists. A temporal requirement that
rests on the fantasy that racial inequality will end at a predictable hour is illogical and unworkable. There
is a sound reason why this Court's precedents have never imposed the majority's strict deadline:
Institutions cannot predict the future. Speculating about a day when consideration of race will become
unnecessary is arbitrary at best and frivolous at worst. There is no constitutional duty to engage in that
type of shallow guesswork.

Harvard and UNC engage in the ongoing review that the Court's precedents demand. . . . By removing
universities’ ability to assess the success of their programs, the Court obstructs these institutions’ ability
to meet their diversity goals.

5
Justice Thomas, for his part, offers a multitude of arguments for why race-conscious college admissions
policies supposedly “burden” racial minorities. None of them has any merit.

He first renews his argument that the use of race in holistic admissions leads to the “inevitable”
“underperformance” by Black and Latino students at elite universities “because they are less academically
prepared than the white and Asian students with whom they must compete.” Fisher I (concurring opinion).
Justice Thomas speaks only for himself. The Court previously declined to adopt this so-called “mismatch”
hypothesis for good reason: It was debunked long ago. The decades-old “studies” advanced by the handful
of authors upon whom Justice Thomas relies, have “major methodological flaws,” are based on unreliable
data, and do not “meet the basic tenets of rigorous social science research.” By contrast, “[m]any social
scientists have studied the impact of elite educational institutions on student outcomes, and have found,
among other things, that attending a more selective school is associated with higher graduation rates and
higher earnings for [underrepresented minority] students—conclusions directly contrary to mismatch.”
This extensive body of research is supported by the most obvious data point available to this institution
today: The three Justices of color on this Court graduated from elite universities and law schools with
race-conscious admissions programs, and achieved successful legal careers, despite having different

23 FN37: The Court suggests that the term “Asian American” was developed by respondents because they are “uninterested”
in whether Asian American students “are adequately represented.” That argument offends the history of that term. “The term
‘Asian American’ was coined in the late 1960s by Asian American activists—mostly college students—to unify Asian ethnic
groups that shared common experiences of race-based violence and discrimination and to advocate for civil rights and
visibility.”
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educational backgrounds than their peers. A discredited hypothesis that the Court previously rejected is
no reason to overrule precedent. . . .

Citing nothing but his own long-held belief, Justice Thomas also equates affirmative action in higher
education with segregation, arguing that “racial preferences in college admissions ‘stamp [Black and
Latino students] with a badge of inferiority.”” Studies disprove this sentiment, which echoes “tropes of
stigma” that “were employed to oppose Reconstruction policies.” Indeed, equating state-sponsored
segregation with race-conscious admissions policies that promote racial integration trivializes the harms
of segregation and offends Brown’s transformative legacy. . . .

Citing no evidence, Justice Thomas also suggests that race-conscious admissions programs discriminate
against Asian American students. It is true that SFFA “allege[d]” that Harvard discriminates against Asian
American students. Specifically, SFFA argued that Harvard discriminates against Asian American
applicants vis-a-vis white applicants through the use of the personal rating, an allegedly ‘“highly
subjective” component of the admissions process that is “susceptible to stereotyping and bias.” It is also
true, however, that there was a lengthy trial to test those allegations, which SFFA lost. Justice Thomas
points to no legal or factual error below, precisely because there is none.

To begin, this part of SFFA's discrimination claim does not even fall under the strict scrutiny framework
in Grutter and its progeny, which concerns the use of racial classifications. The personal rating is a facially
race-neutral component of Harvard's admissions policy. Therefore, even assuming for the sake of
argument that Harvard engages in racial discrimination through the personal rating, there is no connection
between that rating and the remedy that SFFA sought and that the majority grants today: ending the limited
use of race in the entire admissions process. In any event, after assessing the credibility of fact witnesses
and considering extensive documentary evidence and expert testimony, the courts below found “no
discrimination against Asian Americans.”

There is no question that the Asian American community continues to struggle against potent and
dehumanizing stereotypes in our society. It is precisely because racial discrimination persists in our
society, however, that the use of race in college admissions to achieve racially diverse classes is critical
to improving cross-racial understanding and breaking down racial stereotypes. Indeed, the record shows
that some Asian American applicants are actually “advantaged by Harvard's use of race,” and “eliminating
consideration of race would significantly disadvantage at least some Asian American applicants.”. . .

Finally, Justice Thomas belies reality by suggesting that “experts and elites” with views similar to those
“that motivated Dred Scott and Plessy” are the ones who support race conscious admissions. The plethora
of young students of color who testified in favor of race-consciousness proves otherwise. Not a single
student—Iet alone any racial minority—affected by the Court's decision testified in favor of SFFA in these
cases.

C
In its “radical claim to power,” the Court does not even acknowledge the important reliance interests that
this Court's precedents have generated. Dobbs. Significant rights and expectations will be affected by
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today's decision nonetheless. Those interests supply “added force” in favor of stare decisis. Hilton v. South
Carolina Public Railways Comm'n (1991).

Students of all backgrounds have formed settled expectations that universities with race-conscious policies
“will provide diverse, cross-cultural experiences that will better prepare them to excel in our increasingly
diverse world.”

Respondents and other colleges and universities with race-conscious admissions programs similarly have
concrete reliance interests because they have spent significant resources in an effort to comply with this
Court's precedents. . . . Yet today's decision abruptly forces them “to fundamentally alter their admissions
practices.” . . .

The Court's failure to weigh these reliance interests “is a stunning indictment of its decision.” Dobbs.

v
The use of race in college admissions has had profound consequences by increasing the enrollment of
underrepresented minorities on college campuses. This Court presupposes that segregation is a sin of the
past and that race-conscious college admissions have played no role in the progress society has made. The
fact that affirmative action in higher education “has worked and is continuing to work™ is no reason to
abandon the practice today. Shelby County v. Holder (2013) (Ginsburg, J., dissenting) (“[It] is like
throwing away your umbrella in a rainstorm because you are not getting wet”).

Experience teaches that the consequences of today's decision will be destructive. . . .

After California amended its State Constitution to prohibit race-conscious college admissions in 1996, for
example, “freshmen enrollees from underrepresented minority groups dropped precipitously” in
California public universities. . . .

The costly result of today's decision harms not just respondents and students but also our institutions and
democratic society more broadly. Dozens of amici from nearly every sector of society agree that the
absence of race-conscious college admissions will decrease the pipeline of racially diverse college
graduates to crucial professions. Those amici include the United States, which emphasizes the need for
diversity in the Nation's military, and in the federal workforce more generally. . .

Amici also tell the Court that race-conscious college admissions are critical for providing equitable and
effective public services. State and local governments require public servants educated in diverse
environments who can “identify, understand, and respond to perspectives” in “our increasingly diverse
communities.”. . .

Today's decision further entrenches racial inequality by making these pipelines to leadership roles less
diverse. . . . A less diverse pipeline to these top jobs accumulates wealth and power unequally across racial
lines, exacerbating racial disparities in a society that already dispenses prestige and privilege based on
race.
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The Court ignores the dangerous consequences of an America where its leadership does not reflect the
diversity of the People. A system of government that visibly lacks a path to leadership open to every race
cannot withstand scrutiny “in the eyes of the citizenry.” Grutter. . . .

By ending race-conscious college admissions, this Court closes the door of opportunity that the Court's
precedents helped open to young students of every race. It creates a leadership pipeline that is less diverse
than our increasingly diverse society, reserving “positions of influence, affluence, and prestige in
America” for a predominantly white pool of college graduates. Bakke (opinion of Marshall, J.). At its core,
today's decision exacerbates segregation and diminishes the inclusivity of our Nation's institutions in
service of superficial neutrality that promotes indifference to inequality and ignores the reality of race.
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True equality of educational opportunity in racially diverse schools is an essential component of the fabric
of our democratic society. It is an interest of the highest order and a foundational requirement for the
promotion of equal protection under the law. Brown recognized that passive race neutrality was inadequate
to achieve the constitutional guarantee of racial equality in a Nation where the effects of segregation
persist. In a society where race continues to matter, there is no constitutional requirement that institutions
attempting to remedy their legacies of racial exclusion must operate with a blindfold.

Today, this Court overrules decades of precedent and imposes a superficial rule of race blindness on the
Nation. The devastating impact of this decision cannot be overstated. The majority's vision of race
neutrality will entrench racial segregation in higher education because racial inequality will persist so long
as it is ignored.

Notwithstanding this Court's actions, however, society's progress toward equality cannot be permanently
halted. Diversity is now a fundamental American value, housed in our varied and multicultural American
community that only continues to grow. The pursuit of racial diversity will go on. Although the Court has
stripped out almost all uses of race in college admissions, universities can and should continue to use all
available tools to meet society's needs for diversity in education. Despite the Court's unjustified exercise
of power, the opinion today will serve only to highlight the Court's own impotence in the face of an
America whose cries for equality resound. As has been the case before in the history of American
democracy, “the arc of the moral universe” will bend toward racial justice despite the Court's efforts today
to impede its progress. Martin Luther King “Our God is Marching On!” Speech (Mar. 25, 1965).

Justice Jackson, with whom Justice Sotomayor and Justice Kagan join, dissenting.

Gulf-sized race-based gaps exist with respect to the health, wealth, and well-being of American citizens.
They were created in the distant past, but have indisputably been passed down to the present day through
the generations. Every moment these gaps persist is a moment in which this great country falls short of
actualizing one of its foundational principles—the “self-evident” truth that all of us are created equal. Yet,
today, the Court determines that holistic admissions programs like the one that the University of North
Carolina (UNC) has operated, consistent with Grutter v. Bollinger (2003), are a problem with respect to
achievement of that aspiration, rather than a viable solution (as has long been evident to historians,
sociologists, and policymakers alike).
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Justice Sotomayor has persuasively established that nothing in the Constitution or Title VI prohibits
institutions from taking race into account to ensure the racial diversity of admits in higher education. I
join her opinion without qualification. I write separately to expound upon the universal benefits of
considering race in this context, in response to a suggestion that has permeated this legal action from the
start. Students for Fair Admissions (SFFA) has maintained, both subtly and overtly, that it is unfair for a
college's admissions process to consider race as one factor in a holistic review of its applicants.

This contention blinks both history and reality in ways too numerous to count. But the response is simple:
Our country has never been colorblind. Given the lengthy history of state-sponsored race-based
preferences in America, to say that anyone is now victimized if a college considers whether that legacy of
discrimination has unequally advantaged its applicants fails to acknowledge the well-documented
“intergenerational transmission of inequality” that still plagues our citizenry.

It is that inequality that admissions programs such as UNC's help to address, to the benefit of us all.
Because the majority's judgment stunts that progress without any basis in law, history, logic, or justice, I
dissent.

I

A
Imagine two college applicants from North Carolina, John and James. Both trace their family's North
Carolina roots to the year of UNC's founding in 1789. Both love their State and want great things for its
people. Both want to honor their family's legacy by attending the State's flagship educational institution.
John, however, would be the seventh generation to graduate from UNC. He is White. James would be the
first; he is Black. Does the race of these applicants properly play a role in UNC's holistic merits-based
admissions process?

To answer that question, “a page of history is worth a volume of logic.” New York Trust Co. v. Eisner
(1921). Many chapters of America's history appear necessary, given the opinions that my colleagues in
the majority have issued in this case.

Justice Thurgood Marshall recounted the genesis:
“Three hundred and fifty years ago, the Negro was dragged to this country in chains to be sold into
slavery. Uprooted from his homeland and thrust into bondage for forced labor, the slave was deprived
of all legal rights. It was unlawful to teach him to read; he could be sold away from his family and
friends at the whim of his master; and killing or maiming him was not a crime. The system of slavery
brutalized and dehumanized both master and slave.” Regents of Univ. of Cal. v. Bakke (1978).

Slavery should have been (and was to many) self-evidently dissonant with our avowed founding
principles. When the time came to resolve that dissonance, eleven States chose slavery. . . . After the war,
Senator John Sherman defended the proposed Fourteenth Amendment in a manner that encapsulated our
Reconstruction Framers’ highest sentiments: “We are bound by every obligation, by [Black Americans’]
service on the battlefield, by their heroes who are buried in our cause, by their patriotism in the hours that
tried our country, we are bound to protect them and all their natural rights.”
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To uphold that promise, the Framers repudiated this Court's holding in Dred Scott v. Sandford (1857), by
crafting Reconstruction Amendments (and associated legislation) that transformed our Constitution and
society. Even after this Second Founding—when the need to right historical wrongs should have been
clear beyond cavil—opponents insisted that vindicating equality in this manner slighted White Americans.
So, when the Reconstruction Congress passed a bill to secure all citizens “the same [civil] right[s]” as
“enjoyed by white citizens,” President Andrew Johnson vetoed it because it “discriminat[ed] ... in favor
of the negro.”

That attitude, and the Nation's associated retreat from Reconstruction, made prophesy out of Congressman
Thaddeus Stevens's fear that “those States will all ... keep up this discrimination, and crush to death the
hated freedmen.” And this Court facilitated that retrenchment. Not just in Plessy v. Ferguson, 163 U. S.
537 (1896), but “in almost every instance, the Court chose to restrict the scope of the second founding.”
Thus, thirteen years pre-Plessy, in the Civil Rights Cases, 109 U. S. 3 (1883), our predecessors on this
Court invalidated Congress's attempt to enforce the Reconstruction Amendments via the Civil Rights Act
of 1875, lecturing that “there must be some stage ... when [Black Americans] tak[e] the rank of a mere
citizen, and ceas[e] to be the special favorite of the laws.” But Justice Harlan knew better. He responded:
“What the nation, through Congress, has sought to accomplish in reference to [Black people] is—what
had already been done in every State of the Union for the white race—to secure and protect rights
belonging to them as freemen and citizens; nothing more.”

Justice Harlan dissented alone. And the betrayal that this Court enabled had concrete effects. . . .

Sharecropping is but one example of race-linked obstacles that the law (and private parties) laid down to
hinder the progress and prosperity of Black people. Vagrancy laws criminalized free Black men who failed
to work for White landlords. Many States barred freedmen from hunting or fishing to ensure that they
could not live without entering de facto reenslavement as sharecroppers. . . . And when statutes did not
ensure compliance, state-sanctioned (and private) violence did.

Thus emerged Jim Crow—a system that was, as much as anything else, a comprehensive scheme of
economic exploitation to replace the Black Codes, which themselves had replaced slavery's form of
comprehensive economic exploitation. . . .

The point is this: Given our history, the origin of persistent race-linked gaps should be no mystery. It has
never been a deficiency of Black Americans’ desire or ability to, in Frederick Douglass's words, “stand
on [their] own legs.” Rather, it was always simply what Justice Harlan recognized 140 years ago—the
persistent and pernicious denial of “what had already been done in every State of the Union for the white
race.” Civil Rights Cases (dissenting opinion). . . .

C
We return to John and James now, with history in hand. It is hardly John's fault that he is the seventh
generation to graduate from UNC. UNC should permit him to honor that legacy. Neither, however, was it
James's (or his family's) fault that he would be the first. And UNC ought to be able to consider why.
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Most likely, seven generations ago, when John's family was building its knowledge base and wealth
potential on the university's campus, James's family was enslaved and laboring in North Carolina's fields.

These stories are not every student's story. But they are many students’ stories. To demand that colleges
ignore race in today's admissions practices—and thus disregard the fact that racial disparities may have
mattered for where some applicants find themselves today—is not only an affront to the dignity of those
students for whom race matters. It also condemns our society to never escape the past that explains how
and why race matters to the very concept of who “merits” admission.

Permitting (not requiring) colleges like UNC to assess merit fully, without blinders on, plainly advances
(not thwarts) the Fourteenth Amendment's core promise. UNC considers race as one of many factors in
order to best assess the entire unique import of John's and James's individual lives and inheritances on an
equal basis. Doing so involves acknowledging (not ignoring) the seven generations’ worth of historical
privileges and disadvantages that each of these applicants was born with when his own life's journey
started a mere 18 years ago.

I

Recognizing all this, UNC has developed a holistic review process to evaluate applicants for admission.
Students must submit standardized test scores and other conventional information. But applicants are not
required to submit demographic information like gender and race.

So where does race come in? According to UNC's admissions-policy document, reviewers may also
consider “the race or ethnicity of any student” (if that information is provided) in light of UNC's interest
in diversity. And, yes, “the race or ethnicity of any student may—or may not—receive a ‘plus’ in the
evaluation process depending on the individual circumstances revealed in the student's application.”

Thus, to be crystal clear: Every student who chooses to disclose his or her race is eligible for such a race-
linked plus, just as any student who chooses to disclose his or her unusual interests can be credited for
what those interests might add to UNC. The record supports no intimation to the contrary. Eligibility is
just that; a plus is never automatically awarded, never considered in numerical terms, and never
automatically results in an offer of admission. There are no race-based quotas in UNC's holistic review
process. In fact, during the admissions cycle, the school prevents anyone who knows the overall racial
makeup of the admitted-student pool from reading any applications.

More than that, every applicant is also eligible for a diversity-linked plus (beyond race) more generally.
And, notably, UNC understands diversity broadly, including “socioeconomic status, first-generation
college status ... political beliefs, religious beliefs ... diversity of thoughts, experiences, ideas, and talents.”

A reader of today's majority opinion could be forgiven for misunderstanding how UNC's program really
works, or for missing that, under UNC's holistic review process, a White student could receive a diversity
plus while a Black student might not. . . .

In this way, UNC is able to value what it means for James, whose ancestors received no race-based
advantages, to make himself competitive for admission to a flagship school nevertheless. Moreover,
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recognizing this aspect of James's story does not preclude UNC from valuing John's legacy or any
obstacles that his story reflects. . . .

Understood properly, then, what SFFA caricatures as an unfair race-based preference cashes out, in a
holistic system, to a personalized assessment of the advantages and disadvantages that every applicant
might have received by accident of birth plus all that has happened to them since. . . .

Furthermore, and importantly, the fact that UNC's holistic process ensures a full accounting makes it far
from clear that any particular applicant of color will finish ahead of any particular nonminority applicant.

11

A
The majority seems to think that race blindness solves the problem of race-based disadvantage. But the
irony is that requiring colleges to ignore the initial race-linked opportunity gap between applicants like
John and James will inevitably widen that gap, not narrow it. It will delay the day that every American
has an equal opportunity to thrive, regardless of race. . . .
Accordingly, while there are many perversities of today's judgment, the majority's failure to recognize
that programs like UNC's carry with them the seeds of their own destruction is surely one of them. The
ultimate goal of recognizing James's full story and (potentially) admitting him to UNC is to give him the
necessary tools to contribute to closing the equity gaps discussed in Part I so that he, his progeny—and
therefore all Americans—can compete without race mattering in the future. That intergenerational project
is undeniably a worthy one. . . .

Thus, we should be celebrating the fact that UNC, once a stronghold of Jim Crow, has now come to
understand this. The flagship educational institution of a former Confederate State has embraced its
constitutional obligation to afford genuine equal protection to applicants, and, by extension, to the broader
polity that its students will serve after graduation. Surely that is progress for a university that once engaged
in the kind of patently offensive race-dominated admissions process that the majority decries.

With its holistic review process, UNC now treats race as merely one aspect of an applicant's life, when
race played a totalizing, all-encompassing, and singularly determinative role for applicants like James for
most of this country's history: No matter what else was true about him, being Black meant he had no shot
at getting in (the ultimate race-linked uneven playing field). Holistic programs like UNC's reflect the
reality that Black students have only relatively recently been permitted to get into the admissions game at
all. Such programs also reflect universities’ clear-eyed optimism that, one day, race will no longer matter.

B
The overarching reason the majority gives for becoming an impediment to racial progress—that its own
conception of the Fourteenth Amendment's Equal Protection Clause leaves it no other option—has a
wholly self-referential, two-dimensional flatness. The majority and concurring opinions rehearse this
Court's idealistic vision of racial equality, from Brown forward, with appropriate lament for past
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indiscretions. But the race-linked gaps that the law (aided by this Court) previously founded and
fostered—which indisputably define our present reality—are strangely absent and do not seem to matter.

With let-them-eat-cake obliviousness, today, the majority pulls the ripcord and announces “colorblindness
for all” by legal fiat. But deeming race irrelevant in law does not make it so in life. And having so detached
itself from this country's actual past and present experiences, the Court has now been lured into interfering
with the crucial work that UNC and other institutions of higher learning are doing to solve America's real-
world problems.

No one benefits from ignorance. Although formal race-linked legal barriers are gone, race still matters to
the lived experiences of all Americans in innumerable ways, and today's ruling makes things worse, not
better. The best that can be said of the majority's perspective is that it proceeds (ostrich-like) from the
hope that preventing consideration of race will end racism. But if that is its motivation, the majority
proceeds in vain. If the colleges of this country are required to ignore a thing that matters, it will not just
go away. It will take longer for racism to leave us. And, ultimately, ignoring race just makes it matter
more.**

The only way out of this morass—for all of us—is to stare at racial disparity unblinkingly, and then do
what evidence and experts tell us is required to level the playing field and march forward together,
collectively striving to achieve true equality for all Americans. It is no small irony that the judgment the
majority hands down today will forestall the end of race-based disparities in this country, making the
colorblind world the majority wistfully touts much more difficult to accomplish.
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As the Civil War neared its conclusion, General William T. Sherman and Secretary of War Edwin Stanton
convened a meeting of Black leaders in Savannah, Georgia. During the meeting, someone asked Garrison
Frazier, the group's spokesperson, what “freedom” meant to him. He answered, “‘placing us where we
could reap the fruit of our own labor, and take care of ourselves ... to have land, and turn it and till it by
our own labor.””

Today's gaps exist because that freedom was denied far longer than it was ever afforded. Therefore, as
Justice Sotomayor correctly and amply explains, UNC's holistic review program pursues a righteous

24 FN104: Justice Thomas’s prolonged attack, responds to a dissent I did not write in order to assail an admissions program
that is not the one UNC has crafted. He does not dispute any historical or present fact about the origins and continued
existence of race-based disparity (nor could he), yet is somehow persuaded that these realities have no bearing on a fair
assessment of “individual achievement.” Justice Thomas’s opinion also demonstrates an obsession with race consciousness
that far outstrips my or UNC's holistic understanding that race can be a factor that affects applicants’ unique life experiences.
How else can one explain his detection of “an organizing principle based on race,” a claim that our society is “fundamentally
racist,” and a desire for Black “victimhood” or racial “silo[s],” in this dissent's approval of an admissions program that
advances all Americans’ shared pursuit of true equality by treating race “on par with” other aspects of identity? Justice
Thomas ignites too many more straw men to list, or fully extinguish, here. The takeaway is that those who demand that no
one think about race (a classic pink-elephant paradox) refuse to see, much less solve for, the elephant in the room—the race-
linked disparities that continue to impede achievement of our great Nation's full potential. Worse still, by insisting that
obvious truths be ignored, they prevent our problem-solving institutions from directly addressing the real import and impact
of “social racism” and “government-imposed racism,” (Thomas, J., concurring), thereby deterring our collective progression
toward becoming a society where race no longer matters.
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end—Ilegitimate “‘because it is defined by the Constitution itself. The end is the maintenance of freedom.’”
Jones v. Alfred H. Mayer Co. (1968).

Viewed from this perspective, beleaguered admissions programs such as UNC's are not pursuing a patently
unfair, ends-justified ideal of a multiracial democracy at all. Instead, they are engaged in an earnest effort
to secure a more functional one. The admissions rubrics they have constructed now recognize that an
individual's “merit”—his ability to succeed in an institute of higher learning and ultimately contribute
something to our society—cannot be fully determined without understanding that individual in full. There
are no special favorites here. . . .

Rather than leaving well enough alone, today, the majority is having none of it. Turning back the clock
(to a time before the legal arguments and evidence establishing the soundness of UNC's holistic
admissions approach existed), the Court indulges those who either do not know our Nation's history or
long to repeat it. Simply put, the race-blind admissions stance the Court mandates from this day forward
is unmoored from critical real-life circumstances. Thus, the Court's meddling not only arrests the noble
generational project that America's universities are attempting, it also launches, in effect, a dismally
misinformed sociological experiment.

Time will reveal the results. Yet the Court's own missteps are now both eternally memorialized and
excruciatingly plain. For one thing—based, apparently, on nothing more than Justice Powell's initial say
so—it drastically discounts the primary reason that the racial-diversity objectives it excoriates are needed,
consigning race-related historical happenings to the Court's own analytical dustbin. Also, by latching onto
arbitrary timelines and professing insecurity about missing metrics, the Court sidesteps unrefuted proof of
the compelling benefits of holistic admissions programs that factor in race (hard to do, for there is plenty),
simply proceeding as if no such evidence exists. Then, ultimately, the Court surges to vindicate equality,
but Don Quixote style—pitifully perceiving itself as the sole vanguard of legal high ground when, in
reality, its perspective is not constitutionally compelled and will hamper the best judgments of our world-
class educational institutions about who they need to bring onto their campuses right now to benefit every
American, no matter their race.

The Court has come to rest on the bottom-line conclusion that racial diversity in higher education is only
worth potentially preserving insofar as it might be needed to prepare Black Americans and other
underrepresented minorities for success in the bunker, not the boardroom (a particularly awkward place
to land, in light of the history the majority opts to ignore). It would be deeply unfortunate if the Equal
Protection Clause actually demanded this perverse, ahistorical, and counterproductive outcome. To
impose this result in that Clause's name when it requires no such thing, and to thereby obstruct our
collective progress toward the full realization of the Clause's promise, is truly a tragedy for us all.
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