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Haaland v. Brackeen (2023)
Justice Barrett delivered the opinion of the Court.

This case is about children who are among the most vulnerable: those in the child welfare system. In the
usual course, state courts apply state law when placing children in foster or adoptive homes. But when the
child is an Indian, a federal statute—the Indian Child Welfare Act—governs. Among other things, this
law requires a state court to place an Indian child with an Indian caretaker, if one is available. That is so
even if the child is already living with a non-Indian family and the state court thinks it in the child's best
interest to stay there.

Before us, a birth mother, foster and adoptive parents, and the State of Texas challenge the Act on multiple
constitutional grounds. They argue that it exceeds federal authority, infringes state sovereignty, and
discriminates on the basis of race. The United States, joined by several Indian Tribes, defends the law.
The issues are complicated—so for the details, read on. But the bottom line is that we reject all of
petitioners’ challenges to the statute, some on the merits and others for lack of standing.

I
A

In 1978, Congress enacted the Indian Child Welfare Act (ICWA) out of concern that “an alarmingly high
percentage of Indian families are broken up by the removal, often unwarranted, of their children from
them by nontribal public and private agencies.” . . . As Congress put it, “there is no resource that is more
vital to the continued existence and integrity of Indian tribes than their children.” . . . .

The Act thus aims to keep Indian children connected to Indian families. “Indian child” is defined broadly
to include not only a child who is “a member of an Indian tribe,” but also one who is “eligible for
membership in an Indian tribe and is the biological child of a member of an Indian tribe.” If the Indian
child lives on a reservation, ICWA grants the tribal court exclusive jurisdiction over all child custody
proceedings, including adoptions and foster care proceedings. For other Indian children, state and tribal
courts exercise concurrent jurisdiction, although the state court is sometimes required to transfer the case
to tribal court. When a state court adjudicates the proceeding, ICWA governs from start to finish. That is
true regardless of whether the proceeding is “involuntary” (one to which the parents do not consent) or
“voluntary” (one to which they do).

Involuntary proceedings are subject to especially stringent safeguards. Any party who initiates an
“involuntary proceeding” in state court to place an Indian child in foster care or terminate parental rights
must “notify the parent or Indian custodian and the Indian child's tribe.” The parent or custodian and tribe
have the right to intervene in the proceedings . . . The Act applies to voluntary proceedings too. ... As a
result, the tribe can sometimes enforce ICWA's placement preferences against the wishes of one or both
biological parents, even after the child is living with a new family.
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ICWA's placement preferences, which apply to all custody proceedings involving Indian children, are
hierarchical: State courts may only place the child with someone in a lower-ranked group when there is
no available placement in a higher-ranked group. . . . Together, these definitions mean that Indians from
any tribe (not just the tribe to which the child has a tie) outrank unrelated non-Indians for both adoption
and foster care. And for foster care, institutions run or approved by any tribe outrank placements with
unrelated non-Indian families. Courts must adhere to the placement preferences absent “good cause” to
depart from them. . . .

The State must record each placement, including a description of the efforts made to comply with ICWA's
order of preferences. Both the Secretary of the Interior and the child's tribe have the right to request the
record at any time. State courts must also transmit all final adoption decrees and specified information
about adoption proceedings to the Secretary.

B
This case arises from three separate child custody proceedings governed by ICWA [by the Brackeen, the
Libretti, Hernandez, and the Clifford families—Eds.] . . .

C
The Brackeens, the Librettis, Hernandez, and the Cliffords (whom we will refer to collectively as the
“individual petitioners”) filed this suit in federal court against the United States, the Department of the
Interior and its Secretary, the Bureau of Indian Affairs (BIA) and its Director, and the Department of
Health and Human Services and its Secretary (whom we will refer to collectively as the “federal parties”).
The individual petitioners were joined by the States of Texas, Indiana, and Louisiana—although only
Texas continues to challenge ICWA before this Court. Several Indian Tribes intervened to defend the law
alongside the federal parties.

Petitioners challenged ICWA as unconstitutional on multiple grounds. They asserted that Congress lacks
authority to enact ICWA and that several of ICWA's requirements violate the anticommandeering
principle of the Tenth Amendment. They argued that ICWA employs racial classifications that unlawfully
hinder non-Indian families from fostering or adopting Indian children. And they challenged § 1915(c)—
the provision that allows tribes to alter the prioritization order—on the ground that it violates the non-
delegation doctrine.

II

A
We begin with petitioners’ claim that ICWA exceeds Congress's power under Article I. In a long line of
cases, we have characterized Congress's power to legislate with respect to the Indian tribes as * ‘plenary
and exclusive.”” United States v. Lara (2004). Our cases leave little doubt that Congress's power in this
field is muscular, superseding both tribal and state authority.

To be clear, however, “plenary” does not mean “free-floating.” A power unmoored from the Constitution
would lack both justification and limits. So like the rest of its legislative powers, Congress's authority to
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regulate Indians must derive from the Constitution, not the atmosphere. Our precedent traces that power
to multiple sources.

The Indian Commerce Clause authorizes Congress “[t]o regulate Commerce ... with the Indian Tribes.”
Art. 1, § 8, cl. 3. We have interpreted the Indian Commerce Clause to reach not only trade, but certain
“Indian affairs” too. Notably, we have declined to treat the Indian Commerce Clause as interchangeable
with the Interstate Commerce Clause. /bid. While under the Interstate Commerce Clause, States retain
“some authority” over trade, we have explained that “virtually all authority over Indian commerce and
Indian tribes” lies with the Federal Government. Seminole Tribe of Fla. v. Florida (1996).

The Treaty Clause—which provides that the President “shall have Power, by and with the Advice and
Consent of the Senate, to make Treaties”—provides a second source of power over Indian affairs. Art. II,
§2,cl.2....

We have also noted that principles inherent in the Constitution's structure empower Congress to act in the
field of Indian affairs. See Morton v. Mancari (1974). At the founding, “‘Indian affairs were more an
aspect of military and foreign policy than a subject of domestic or municipal law.”” Lara. With this in
mind, we have posited that Congress's legislative authority might rest in part on “the Constitution's
adoption of preconstitutional powers necessarily inherent in any Federal Government, namely, powers
that this Court has described as ‘necessary concomitants of nationality.”” Ibid. (quoting United States v.
Curtiss-Wright Export Corp. (1936)).

Finally, the “trust relationship between the United States and the Indian people” informs the exercise of
legislative power. United States v. Mitchell (1983). . . . The contours of this “special relationship” are
undefined. Mancari.

In sum, Congress's power to legislate with respect to Indians is well established and broad. Consistent
with that breadth, we have not doubted Congress's ability to legislate across a wide range of areas,
including criminal law, domestic violence, employment, property, tax, and trade. . . . Indeed, we have only
rarely concluded that a challenged statute exceeded Congress's power to regulate Indian affairs. See, e.g.,
Seminole Tribe.

Admittedly, our precedent is unwieldy, because it rarely ties a challenged statute to a specific source of
constitutional authority. . . . Article I gives Congress a series of enumerated powers, not a series of blank
checks. Thus, we reiterate that Congress's authority to legislate with respect to Indians is not unbounded.
It is plenary within its sphere, but even a sizeable sphere has borders.!

B
Petitioners contend that ICWA exceeds Congress's power. Their principal theory, and the one accepted
by both Justice ALITO and the dissenters in the Fifth Circuit, is that ICWA treads on the States’ authority

! FN3: Justice ALITO's dissent criticizes the Court for “violating one of the most basic laws of logic” with our conclusion
that “Congress's power over Indian affairs is ‘plenary’ but not ‘absolute.”” Yet the dissent goes on to make that very same
observation. Post (“[E]ven so-called plenary powers cannot override foundational constitutional constraints”).
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over family law. Domestic relations have traditionally been governed by state law; thus, federal power
over Indians stops where state power over the family begins. Or so the argument goes.

It is true that Congress lacks a general power over domestic relations, and, as a result, responsibility for
regulating marriage and child custody remains primarily with the States. But the Constitution does not
erect a firewall around family law. On the contrary, when Congress validly legislates pursuant to its Article
I powers, we “ha[ve] not hesitated” to find conflicting state family law preempted, “[n]otwithstanding the
limited application of federal law in the field of domestic relations generally.” Ridgway v. Ridgway (1981).
In fact, we have specifically recognized Congress's power to displace the jurisdiction of state courts in
adoption proceedings involving Indian children.

Petitioners are trying to turn a general observation (that Congress's Article I powers rarely touch state
family law) into a constitutional carveout (that family law is wholly exempt from federal regulation). That
argument is a nonstarter. As James Madison said to Members of the First Congress, when the Constitution
conferred a power on Congress, “they might exercise it, although it should interfere with the laws, or even
the Constitution of the States.” Family law is no exception.
C

Petitioners come at the problem from the opposite direction too: Even if there is no family law carveout
to the Indian affairs power, they contend that Congress's authority does not stretch far enough to justify
ICWA. Ticking through the various sources of power, petitioners assert that the Constitution does not
authorize Congress to regulate custody proceedings for Indian children. Their arguments fail to grapple
with our precedent, and because they bear the burden of establishing ICWA's unconstitutionality, we
cannot sustain their challenge to the law.

Take the Indian Commerce Clause, which is petitioners’ primary focus. According to petitioners, the
Clause authorizes Congress to legislate only with respect to Indian tribes as government entities, not
Indians as individuals. But we held more than a century ago that “commerce with the Indian tribes, means
commerce with the individuals composing those tribes.” United States v. Holliday (1866). So that
argument is a dead end.

Petitioners also assert that ICWA takes the “commerce” out of the Indian Commerce Clause. Their
consistent refrain is that “children are not commodities that can be traded.” Rhetorically, it is a powerful
point—of course children are not commercial products. Legally, though, it is beside the point. As we
already explained, our precedent states that Congress's power under the Indian Commerce Clause
encompasses not only trade but also “Indian affairs.” Even the judges who otherwise agreed with
petitioners below rejected this narrow view of the Indian Commerce Clause as inconsistent with both our
cases and “[lJongstanding patterns of federal legislation.” Rather than dealing with this precedent,
however, petitioners virtually ignore it. . . . Once again, petitioners make no argument that takes our cases
on their own terms. . . .

Presumably recognizing these obstacles, petitioners turn to criticizing our precedent as inconsistent with
the Constitution's original meaning. Yet here too, they offer no account of how their argument fits within
the landscape of our case law. For instance, they neither ask us to overrule the precedent they criticize nor
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try to reconcile their approach with it. They are also silent about the potential consequences of their
position. Would it undermine established cases and statutes? If so, which ones? Petitioners do not say.

We recognize that our case law puts petitioners in a difficult spot. We have often sustained Indian
legislation without specifying the source of Congress's power, and we have insisted that Congress's power
has limits without saying what they are. Yet petitioners’ strategy for dealing with the confusion is not to
offer a theory for rationalizing this body of law—that would at least give us something to work with.?
Instead, they frame their arguments as if the slate were clean. More than two centuries in, it is anything
but.

If there are arguments that ICWA exceeds Congress's authority as our precedent stands today, petitioners
do not make them. We therefore decline to disturb the Fifth Circuit's conclusion that ICWA is consistent
with Article 1.

I1I

We now turn to petitioners’ host of anticommandeering arguments, which we will break into three
categories. First, petitioners challenge certain requirements that apply in involuntary proceedings to place
a child in foster care or terminate parental rights: the requirements that an initiating party demonstrate
“active efforts” to keep the Indian family together; serve notice of the proceeding on the parent or Indian
custodian and tribe; and demonstrate, by a heightened burden of proof and expert testimony, that the child
is likely to suffer “serious emotional or physical damage” if the parent or Indian custodian retains custody.
Second, petitioners challenge ICWA's placement preferences. They claim that Congress can neither force
state agencies to find preferred placements for Indian children nor require state courts to apply federal
standards when making custody determinations. Third, they insist that Congress cannot force state courts
to maintain or transmit to the Federal Government records of custody proceedings involving Indian
children.?
A

As a reminder, “involuntary proceedings” are those to which a parent does not consent. Heightened
protections for parents and tribes apply in this context, and while petitioners challenge most of them, the
“active efforts” provision is their primary target. That provision requires “[a]ny party” seeking to effect
an involuntary foster care placement or termination of parental rights to “satisfy the court that active efforts
have been made to provide remedial services and rehabilitative programs designed to prevent the breakup
of the Indian family and that these efforts have proved unsuccessful.” § 1912(d). According to petitioners,
this subsection directs state and local agencies to provide extensive services to the parents of Indian
children. It is well established that the Tenth Amendment bars Congress from “command[ing] the States’
officers, or those of their political subdivisions, to administer or enforce a federal regulatory program.”
Printz v. United States (1997). The “active efforts” provision, petitioners say, does just that.

2 FN4: Texas floated a theory for the first time at oral argument. It said that, taken together, our plenary power cases fall into
three buckets: (1) those allowing Congress to legislate pursuant to an enumerated power, such as the Indian Commerce
Clause or the Treaty Clause; (2) those allowing Congress to regulate the tribes as government entities; and (3) those allowing
Congress to enact legislation that applies to federal or tribal land. According to Texas, ICWA is unconstitutional because it
does not fall within any of these categories. We have never broken down our cases this way. But even if Texas's theory is
descriptively accurate, Texas offers no explanation for wiy Congress's power is limited to these categories.
3 FN35: All petitioners argue that these provisions violate the anticommandeering principle. Since Texas has standing to raise
these claims, we need not address whether the individual petitioners also have standing to do so.
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Petitioners’ argument has a fundamental flaw: To succeed, they must show that § 1912(d) harnesses a
State's legislative or executive authority. But the provision applies to “any party” who initiates an
involuntary proceeding, thus sweeping in private individuals and agencies as well as government entities.
A demand that either public or private actors can satisfy is unlikely to require the use of sovereign power.
Murphy v. National Collegiate Athletic Assn. (2018).

Notwithstanding the term “any party,” petitioners insist that § 1912(d) is “best read” as a command to the
States. They contend that, as a practical matter, States—not private parties—initiate the vast majority of
involuntary proceedings. Despite the breadth of the language, the argument goes, States are obviously the
“parties” to whom the statute refers.

The record contains no evidence supporting the assertion that States institute the vast majority of
involuntary proceedings. Examples of private suits are not hard to find, so we are skeptical that their
number is negligible. . . Given all this, it is implausible that § 1912(d) is directed primarily, much less
exclusively, at the States. . . .

Legislation that applies “evenhandedly” to state and private actors does not typically implicate the Tenth
Amendment. Murphy. In South Carolina v. Baker (1988), for example, we held that a generally applicable
law regulating unregistered bonds did not commandeer the States; rather, it required States “wishing to
engage in certain activity [to] take administrative and sometimes legislative action to comply with federal
standards regulating that activity.” We reached a similar conclusion in Reno v. Condon (2000), which
dealt with a statute prohibiting state motor vehicle departments (DMVs) from selling a driver's personal
information without the driver's consent. The law regulated not only the state DMVs, but also private
parties who had already purchased this information and sought to resell it. Applying Baker, we concluded
that the Act did not “require the States in their sovereign capacity to regulate their own citizens,” “enact
any laws or regulations,” or “assist in the enforcement of federal statutes regulating private individuals.”
Instead, it permissibly “regulate[d] the States as the owners of data bases.”

Petitioners argue that Baker and Condon are distinguishable because they addressed laws regulating a
State's commercial activity, while ICWA regulates a State's “core sovereign function of protecting the
health and safety of children within its borders.” A State can stop selling bonds or a driver's personal
information, petitioners say, but it cannot withdraw from the area of child welfare—protecting children is
the business of government, even if it is work in which private parties share. Nor, of course, could Texas
avoid ICWA by excluding only Indian children from social services. Because States cannot exit the field,
they are hostage to ICWA, which requires them to implement Congress's regulatory program for the care
of Indian children and families.

This argument is presumably directed at situations in which only the State can rescue a child from
neglectful parents. But § 1912 applies to more than child neglect—for instance, it applies when a
biological mother arranges for a private adoption without the biological father's consent. . . . Petitioners
do not distinguish between these varied situations, much less isolate a domain in which only the State can
act. ... IfICWA commandeers state performance of a “core sovereign function,” petitioners do not give
us the details.
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When a federal statute applies on its face to both private and state actors, a commandeering argument is a
heavy lift—and petitioners have not pulled it off. Both state and private actors initiate involuntary
proceedings. And, if there is a core of involuntary proceedings committed exclusively to the sovereign,
Texas neither identifies its contours nor explains what § 1912(d) requires of a State in that context.
Petitioners have therefore failed to show that the “active efforts” requirement commands the States to
deploy their executive or legislative power to implement federal Indian policy.

As for petitioners’ challenges to other provisions of § 1912—the notice requirement, expert witness
requirement, and evidentiary standards—we doubt that requirements placed on a State as litigant implicate
the Tenth Amendment. But in any event, these provisions, like § 1912(d), apply to both private and state
actors, so they too pose no anticommandeering problem.

B

Petitioners also raise a Tenth Amendment challenge to § 1915, which dictates placement preferences for
Indian children. According to petitioners, this provision orders state agencies to perform a “diligent
search” for placements that satisfy ICWA's hierarchy. . . . Just as Congress cannot compel state officials
to search databases to determine the lawfulness of gun sales, Printz, 521 U.S. at 902-904, 117 S.Ct. 2365,
petitioners argue, Congress cannot compel state officials to search for a federally preferred placement.

As an initial matter, this argument encounters the same problem that plagues petitioners with respect to §
1912: Petitioners have not shown that the “diligent search” requirement, which applies to both private and
public parties, demands the use of state sovereign authority. But this argument fails for another reason
too: Section 1915 does not require anyone, much less the States, to search for alternative placements. As
the United States emphasizes, petitioners’ interpretation “cannot be squared with this Court's decision in
Adoptive Couple,” which held that * ‘there simply is no “preference” to apply if no alternative party that
is eligible to be preferred ... has come forward.”” Instead, the burden is on the tribe or other objecting party
to produce a higher-ranked placement. So, as it stands, petitioners assert an anticommandeering challenge
to a provision that does not command state agencies to do anything.

State courts are a different matter. ICWA indisputably requires them to apply the placement preferences
in making custody determinations. Petitioners argue that this too violates the anticommandeering doctrine.
To be sure, they recognize that Congress can require state courts, unlike state executives and legislatures,
to enforce federal law. See New York v. United States, (1992) (“Federal statutes enforceable in state courts
do, in a sense, direct state judges to enforce them, but this sort of federal ‘direction’ of state judges is
mandated by the text of the Supremacy Clause”). But they draw a distinction between requiring state
courts to entertain federal causes of action and requiring them to apply federal law to state causes of action.
They claim that if state law provides the cause of action—as Texas law does here—then the State gets to
call the shots, unhindered by any federal instruction to the contrary.

This argument runs headlong into the Constitution. The Supremacy Clause provides that “the Laws of the
United States ... shall be the supreme Law of the Land; and the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws of any state to the Contrary notwithstanding.” Art. VI, cl.
2. Thus, when Congress enacts a valid statute pursuant to its Article I powers, “state law is naturally
preempted to the extent of any conflict with a federal statute.” Crosby v. National Foreign Trade Council
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(2000). End of story. That a federal law modifies a state law cause of action does not limit its preemptive
effect. . . .

C

Finally, we turn to ICWA's recordkeeping provisions. Section 1951(a) requires courts to provide the
Secretary of the Interior with a copy of the final order in the adoptive placement of any Indian child. . . .
Section 1915(e) requires the State to “maintai[n]” a record “evidencing the efforts to comply with the
order of preference” specified by ICWA. The record “shall be made available at any time upon the request
of the Secretary or the Indian child's tribe.” Petitioners argue that Congress cannot conscript the States
into federal service by assigning them recordkeeping tasks.

The anticommandeering doctrine applies “distinctively” to a state court's adjudicative responsibilities.
Printz. As we just explained, this distinction is evident in the Supremacy Clause, which refers specifically
to state judges. Art. VI, cl. 2. From the beginning, the text manifested in practice: As originally understood,
the Constitution allowed Congress to require “state judges to enforce federal prescriptions, insofar as those
prescriptions related to matters appropriate for the judicial power.” Printz. In Printz, we indicated that this
principle may extend to tasks that are “ancillary” to a “quintessentially adjudicative task”—such as
“recording, registering, and certifying” documents.

Petitioners reject Printz’s observation, insisting that there is a distinction between rules of decision (which
state courts must follow) and recordkeeping requirements (which they can ignore). But Printz described
numerous historical examples of Congress imposing recordkeeping and reporting requirements on state
courts. The early Congresses passed laws directing state courts to perform certain tasks fairly described
as “ancillary” to the courts’ adjudicative duties. For example, state courts were required to process and
record applications for United States citizenship. Act of Mar. 26, 1790. The clerk (or other court official)
was required “to certify and transmit” the application to the Secretary of State, along with information
about “the name, age, nation, residence and occupation, for the time being, of the alien.” Act of June 18,
1798. The clerk also had to register aliens seeking naturalization and issue certificates confirming the
court's receipt of the alien's request for registration. Act of Apr. 14, 1802.4

Federal law imposed other duties on state courts unrelated to immigration and naturalization. The
Judiciary Act of 1789, which authorized “any justice of the peace, or other magistrate of any of the United
States” to arrest and imprison federal offenders, required the judge to set bail at the defendant's request.
Congress also required state courts to administer oaths to prisoners, to issue certificates authorizing the
apprehension of fugitives, and to collect proof of the claims of Canadian refugees who had aided the
United States in the Revolutionary War. . . . There is more. Shortly after ratification, Congress passed a
detailed statute that required state-court judges to gather and certify reports. Act of July 20, 1790.

4 FNB8: Printz noted uncertainty about whether the naturalization laws applied only to States that voluntarily “authorized their
courts to conduct naturalization proceedings.” But on their face, these statutes did not require state consent. And as Printz
recognized, this Court has never held that consent is required. In any event, while the naturalization laws are certainly not
conclusive evidence, they are nonetheless relevant to discerning historical practice.
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These early congressional enactments “provid[e] ‘contemporaneous and weighty evidence’ of the
Constitution's meaning.” Bowsher v. Synar (1986). Collectively, they demonstrate that the Constitution
does not prohibit the Federal Government from imposing adjudicative tasks on state courts. This makes
sense against the backdrop of the Madisonian Compromise: Since Article III established only the Supreme
Court and made inferior federal courts optional, Congress could have relied almost entirely on state courts
to apply federal law. Had Congress taken that course, it would have had to rely on state courts to perform
adjudication-adjacent tasks too.

We now confirm what we suggested in Printz: Congress may impose ancillary recordkeeping
requirements related to state-court proceedings without violating the Tenth Amendment. Such
requirements do not offload the Federal Government's responsibilities onto the States, nor do they put
state legislatures and executives “under the direct control of Congress.” Murphy. Rather, they are a logical
consequence of our system of “dual sovereignty” in which state courts are required to apply federal law.
See Gregory v. Ashcroft (1991).

Here, ICWA's recordkeeping requirements are comparable in kind and in degree to the historical
examples. Like the naturalization laws, § 1951(a) requires the state court to transmit to the Secretary a
copy of a court order along with basic demographic information. Section 1915(¢e) likewise requires the
State to record a limited amount of information—the efforts made to comply with the placement
preferences—and provide the information to the Secretary and to the child's tribe. These duties are
“ancillary” to the state court's obligation to conduct child custody proceedings in compliance with ICWA.
Printz. Thus, ICWA's recordkeeping requirements are consistent with the Tenth Amendment.
v

skeksk

For these reasons, we affirm the judgment of the Court of Appeals regarding Congress's constitutional
authority to enact ICWA. On the anticommandeering claims, we reverse. On the equal protection and
nondelegation claims, we vacate the judgment of the Court of Appeals and remand with instructions to
dismiss for lack of jurisdiction.

Justice GORSUCH, with whom Justice SOTOMAYOR and Justice JACKSON join as to Parts I and III,
concurring.

In affirming the constitutionality of the Indian Child Welfare Act ICWA), the Court safeguards the ability
of tribal members to raise their children free from interference by state authorities and other outside
parties. In the process, the Court also goes a long way toward restoring the original balance between
federal, state, and tribal powers the Constitution envisioned. I am pleased to join the Court's opinion in
full. T write separately to add some historical context. To appreciate fully the significance of today's
decision requires an understanding of the long line of policies that drove Congress to adopt ICWA. And
to appreciate why that law surely comports with the Constitution requires a bird's-eye view of how our
founding document mediates between competing federal, state, and tribal claims of sovereignty.
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The Indian Child Welfare Act did not emerge from a vacuum. It came as a direct response to the mass
removal of Indian children from their families during the 1950s, 1960s, and 1970s by state officials and
private parties. That practice, in turn, was only the latest iteration of a much older policy of removing
Indian children from their families—one initially spearheaded by federal officials with the aid of their
state counterparts nearly 150 years ago. In all its many forms, the dissolution of the Indian family has had
devastating effects on children and parents alike. It has also presented an existential threat to the continued
vitality of Tribes—something many federal and state officials over the years saw as a feature, not as a
flaw. This is the story of ICWA. . ..

II

This history leads us to the question at the heart of today's cases: Did Congress lack the constitutional
authority to enact ICWA, as Texas and the private plaintiffs contend? In truth, that is not one question,
but many. What authorities do the Tribes possess under our Constitution? What power does Congress
have with respect to tribal relations? What does that mean for States? And how do those principles apply
in a context like adoption, which involves competing claims of federal, state, and tribal authority?

Answering these questions requires a full view of the Indian-law bargain struck in our Constitution. Under
the terms of that bargain, Indian Tribes remain independent sovereigns with the exclusive power to
manage their internal matters. As a corollary of that sovereignty, States have virtually no role to play when
it comes to Indian affairs. To preserve this equilibrium between Tribes and States, the Constitution vests
in the federal government a set of potent (but limited and enumerated) powers. In particular, the Indian
Commerce Clause gives Congress a robust (but not plenary) power to regulate the ways in which non-
Indians may interact with Indians. To understand each of those pieces—and how they fit together—is to
understand why the Indian Child Welfare Act must survive today's legal challenge.

This is all much more straightforward than it sounds. Take each piece of the puzzle in turn. Then, with the
full constitutional picture assembled, return to ICWA's provisions. By then, you will have all you need to
see why the Court upholds the law.

A
... [TThe Constitution . . . reflected an understanding that Tribes enjoy a power to rule themselves that no
other governmental body—state or federal—may usurp.

Several constitutional provisions prove the point. One sure tell is the federal government's treaty power.
See Art. II, § 2, cl. 2. Because the United States “adopted and sanctioned the previous treaties with the
Indian nations, [it] consequently admit[ted the Tribes’] rank among those powers who are capable of
making treaties.”. Similarly, the Commerce Clause vests in Congress the power to “regulate Commerce
with foreign Nations,” “among the several States,” and “with the Indian Tribes,” Art. I, § 8, cl. 3—
conferrals of authority with respect to three separate sorts of sovereign entities that do not entail the power
to eliminate any of them. Even beyond that, the Constitution exempts from the apportionment calculus
“Indians not taxed.” § 2, cl. 3. This formula “ratified the legal treatment of tribal Indians [even] within the
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[S]tates as separate and sovereign peoples, who were simply not part of the state polities.” (The Fourteenth
Amendment would later reprise this language, Amdt. 14, § 2, confirming both the enduring sovereignty
of Tribes and the bedrock principle that Indian status is a “political rather than racial” classification,
Morton v. Mancari (1974).)

Given these express provisions, the early conduct of the political branches comes as little surprise. From
the beginning, the “Washington Administration acknowledged considerable Native autonomy.” . . .

What went for the Executive went for Congress. In the first few decades of the Nation's existence, the
Legislative Branch passed a battery of statutes known as the Indian Trade and Intercourse Acts. Without
exception, those Acts “either explicitly or implicitly regulated only the non-Indians who venture[d] into
Indian country to deal with Indians,” and “did not purport to regulate the [T]ribes or their members” in
any way.

This Court recognized many of these same points in its early cases. For example, in Worcester v. Georgia
(1832), the State of Georgia sought to seize Cherokee lands, abolish the Tribe and its laws, and apply its
own criminal laws to tribal lands. Holding Georgia's laws unconstitutional, this Court acknowledged that
Tribes remain “independent political communities, retaining their original natural rights.”. . .

In the end, President Jackson refused to abide by the Court's decision in Worcester, precipitating the Trail
of Tears. He is quoted as saying: “ ‘John Marshall has made his decision; now let him enforce it.”” F.
Cohen, Handbook of Federal Indian Law 123 (1942). But just as this Court had no power to enforce its
judgment, President Jackson had no power to erase its reasoning. So the rule of Worcester persisted in
courts of law, unchanged, for decades. . . .

Petitioners raise two additional claims: an equal protection challenge to ICWA's placement preferences
and a nondelegation challenge to the provision allowing tribes to alter the placement preferences. We do
not reach the merits of these claims because no party before the Court has standing to raise them. Article
III requires a plaintiff to show that she has suffered an injury in fact that is “‘fairly traceable to the
defendant's allegedly unlawful conduct and likely to be redressed by the requested relief.” ” California v.
Texas (2021). Neither the individual petitioners nor Texas can pass that test.

B

Just as the Constitution safeguards the sovereign authority of Tribes, it comes with a “concomitant
jurisdictional limit on the reach of state law” over Indian affairs. McClanahan v. Arizona Tax Comm'n
(1973). . . . Instead, responsibility for managing interactions with the Tribes rests exclusively with the
federal government. . . .

This understanding found its way directly into the text of the Constitution. The final version assigned the
newly formed federal government a bundle of powers that encompassed “all that is required for the
regulation of [the Nation's] intercourse with the Indians.” Worcester. By contrast, the Constitution came
with no indication that States had any similar sort of power. Indeed, it omitted the nettlesome language in
the Articles [of Confederation] about the “legislative right” of States. Not only that. The Constitution's
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express exclusion of “Indians not taxed” from the apportionment formula, Art. I, § 2, cl. 3, threw cold
water on some States’ attempts to claim that Tribes fell within their territory—and therefore their control.
And, lest any doubt remain, the Constitution divested States of any power to “enter into any Treaty,
Alliance, or Confederation.” § 10, cl. 1. By removing that diplomatic power, the Constitution's design also
divested them of the leading tool for managing tribal relations at that time.

The Constitution's departure from the Articles’ articulation was praised by many and criticized by some.
Federalists (such as James Madison) applauded the fact that the new federal government would be
“unfettered” by the Articles’ constraints. The Federalist No. 42. Certain Anti-Federalists (including
Abraham Yates Jr.) disfavored the “fota/l] surrender into the hands of Congress [of] the management and
regulation of the Indian affairs.” At bottom, however, no one questioned that the Constitution took a view
about where the power to manage Indian affairs would reside in the future. And no one doubted that it
selected the federal government, not the States.

Early practice confirmed this understanding. “The Washington Administration insisted that the federal
government enjoyed exclusive constitutional authority” over managing relationships with the Indian
Tribes. . . .

For its part, this Court understood the absence of state authority over tribal matters as a natural corollary
of Tribes’ inherent sovereignty. Precisely because Tribes exist as a “distinct community,” this Court
concluded in Worcester, the “laws of [ States] can have no force” as to them. States could no more prescribe
rules for Tribes than they could legislate for one another or a foreign sovereign. . . .

C

We now know that, at the founding, the Tribes retained their sovereignty. We know also that States have
virtually no role to play in managing interactions with Tribes. From this, it follows that “[t]he only
restriction on the power” of Tribes “in respect to [their] internal affairs™ arises when their actions “conflict
with the Constitution or laws of the United States.” Roff v. Burney (1897). In cases like that, the
Constitution provides, federal law must prevail. See Art. VI. This creates a hydraulic relationship between
federal and tribal authority. The more the former expands, the more the latter shrinks. All of which raises
the question: What powers does the federal government possess with respect to Tribes?

1

Because the federal government enjoys only “limited” and “enumerated powers,” we look to the
Constitution's text. McCulloch v. Maryland (1819). Notably, our founding document does not include a
plenary federal authority over Tribes. Nor was this an accident, at least not in the final accounting. The
framers considered a general Indian Affairs Clause but left it on the cutting-room floor. See L. Toler, The
Missing Indian Affairs Clause, 88 U. Chi. L. Rev. 413, 444-476 (2021) (Toler). That choice reflects an
important insight about the Constitution's Indian-law bargain: “Without an Indian affairs power,” any
assertion of unbounded federal authority over the Tribes is “constitutionally wanting.”
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Instead of a free-floating Indian-affairs power, the framers opted for a bundle of federal authorities tailored
to “the regulation of [the Nation's] intercourse with the Indians.” Worcester. In keeping with the framers’
faith in the separation of powers, they chose to split those authorities “between the [E]xecutive and the
[Llegislature.” Toler 479. “The residue of Indian affairs power”—all those Indian-related powers not
expressly doled out by the Constitution—remained the province of “the sovereign [T]ribes.” Id., at 481.

What was included in the federal government's bundle of enumerated powers? In the early years, the most
important component was the authority to “make Treaties” with the Tribes. Art. II, § 2, cl. 2. But other
provisions also facilitated the management of Indian relations. The Constitution vested in Congress the
power to “declare War” against the Tribes. Art. L., § 8, cl. 11. It gave Congress authority to “dispose of
and make all needful Rules and Regulations respecting the Territory or other Property belonging to the
United States,” allowing it considerable power over Indians on federal territory. Art. IV, § 3, cl. 2. The
Constitution also authorized Congress to employ its spending power to divert funds toward Tribes. Art. I,
§ 8, cl. 1. Where all those powers came up short, the Constitution afforded the federal government the
power to “regulate Commerce with foreign Nations and among the several States, and with the Indian
Tribes.” § 8, cl. 3 (emphasis added). Much of modern federal Indian law rests on that commerce power.
It demands a closer look.

2

Contained in a single sentence, what we sometimes call “the” Commerce Clause is really three distinct
Clauses rolled into one: a Foreign Commerce Clause, an Interstate Commerce Clause, and an Indian
Commerce Clause. To be sure, those Clauses share the same lead word: “Commerce.” And, viewed in
isolation, that word might appear to sweep narrowly—encompassing activities like “selling, buying, and
bartering, as well as transporting for these purposes.” United States v. Lopez (1995) (THOMAS, J.,
concurring) (citing founding-era definitions). But it is “well established” that the individual Commerce
Clauses have “very different applications,” Cotton Petroleum Corp. v. New Mexico (1989), a point the
framers themselves acknowledged.

Start with the word “Commerce.” . . . A survey of founding-era usage confirms that the term “Commerce,”
when describing relations with Indians, took on a broader meaning than simple economic exchange.
Instead, the word was used as a “term of art,” to encompass all manner of “bilateral relations with the
[T]ribes.”

This special usage likely emerged out of an international-law idea widely shared “at the time of the
founding”: When dealing with a foreign sovereign, the “commercial and noncommercial aspects” of
bilateral interactions were “inevitably intertwined” because any intercourse carried potential diplomatic
consequences and could even lead to war. J. Balkin, Commerce, 109 Mich. L. Rev. 1 (2010) (Balkin). . .

At least two terms in the Commerce Clause confirm this special usage. For one thing, the Constitution
speaks of “Commerce ... among” when discussing interstate dealings, but “Commerce with” when
addressing dealings with tribal and foreign sovereigns. Art. I, § 8, cl. 3 (emphases added). This language
suggests a shared framework for Congress's Indian and foreign commerce powers and a different one for
its interstate commerce authority. More than that, the term “with” suggests that Congress has the authority
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to manage “all interactions or affairs ... with the Indian [T]ribes” and foreign sovereigns—wherever those
interactions or affairs may occur. By contrast, the term “among” found in the Interstate Commerce Clause
most naturally suggests that Congress may regulate only activities that “extend in their operation beyond
the bounds of a particular [S]tate” and into another. All this goes a long way toward explaining why
“Congress's powers to regulate domestic commerce are more constrained” than its powers to regulate
Indian and foreign commerce.

For another thing, as nouns, “States” and “Indian Tribes” are not alike—and they were not alike at the
founding. “States” generally referred then, as it does today, to a collection of territorial entities. Not so
“Tribes.” That term necessarily referred to collections of individuals. See C. Green, Tribes, Nations,
States: Our Three Commerce Powers, 127 Pa. St. L. Rev. 643 (2023). Want proof? Dust off most any
founding-era dictionary and look up the definition of “Tribe.” . . .

Because Tribes are collections of people, the Indian Commerce Clause endows Congress with the
“authority to regulate commerce with Native Americans” as individuals. McGirt v. Oklahoma (2020). By
contrast, Congress's power under the Interstate Commerce Clause operates only on commerce that
involves “more States than one.” Gibbons v. Ogden (1824). In other words, commerce that takes place
“among” (or between) two or more territorial units, and not just any commerce that involves some
member of some State. See Green. . . .

If the Constitution's text left any uncertainty about the scope of Congress's Indian commerce power, early
practice liquidated it. The First Congress adopted the initial Indian Trade and Intercourse Act, which
prohibited the “sale of lands made by any Indians” to non-Indians absent a public treaty. The law also
extended criminal liability to non-Indians who “commit[ted] any crime upon, or trespass against, the
person or property of any peaceable and friendly Indian” in Indian country. The first of these provisions
arguably addressed a narrow question of commerce. But the second “plainly regulated noneconomic”
interaction. A. Amar, America's Constitution and the Yale School of Constitutional Interpretation, 115
Yale L. J. 1997 (2000). . . .

2

If Congress's powers under the Indian Commerce Clause are broader than those it enjoys under the
Interstate Commerce Clause, “broader” does not mean “plenary.” Even the federal government's “power
to control and manage” relations with the Tribes under the Indian Commerce Clause comes with “pertinent
constitutional restrictions.” United States v. Creek Nation (1935). . . . Instead, Congress's actions must
still bear a valid “nexus” to Indian commerce to withstand constitutional challenge. Lopez. . . . Nothing in
the Clause grants Congress the affirmative power to reassign to the federal government inherent sovereign
authorities that belong to the Tribes.

In that way, the Indian Commerce Clause confirms, rather than abridges, principles of tribal sovereignty.
As it must. It is “inconceivable” that a power to regulate non-Indians’ dealings with Indians could be used
to “dives[t Tribes] of the right of self-government.” Worcester. Otherwise, a power to manage relations
with a party would become an instrument for “annihilating the political existence of one of the parties.”
No one in the Nation's formative years thought that could be the law. They understood that Congress could
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no more use its commerce powers to legislate away a Tribe than it could a State or a foreign sovereign.
Cf. National League of Cities v. Usery (1976). . . .
D

As we have now seen, the Constitution reflected a carefully considered balance between tribal, state, and
federal powers. That scheme predated the founding and it persisted long after. It is not, however, the
balance this Court always maintained in the years since. More than a little fault for that fact lies with a
doctrinal misstep. In the late 19th century, this Court misplaced the original meaning of the Indian
Commerce Clause. That error sent this Court's Indian-law jurisprudence into a tailspin from which it has
only recently begun to recover. Understanding that error—and the steps this Court has taken to correct
it—are the last missing pieces of the puzzle.

In 1885, during the period of assimilationist federal policy, Congress enacted the Indian Major Crimes
Act. Among other things, that law extended federal-court jurisdiction over various crimes committed by
Indians against Indians on tribal lands. In United States v. Kagama (1886), this Court upheld the
constitutionality of that Act. In the process, though, it stepped off the doctrinal trail. Instead of examining
the text and history of the Indian Commerce Clause, the Court offered a free-floating and purposivist
account of the Constitution, describing it as extending broad “power [to] the General Government” over
tribal affairs. Building on that move, the Court would later come to describe the federal power over the
Tribes as “plenary.”

Perhaps the Court meant well. Surely many of its so-called “plenary power” cases reached results
explainable under a proper reading of the Constitution's enumerated powers. Maybe the turn of phrase
even made some sense: Congress's power with regard to the Tribes is “plenary” in that it leaves no room
for State involvement. But as sometimes happens when this Court elides text and original meaning in
favor of broad pronouncements about the Constitution's purposes, the plenary-power idea baked in the
prejudices of the day. The Court suggested that the federal government's total power over the Tribes
derived from its supposedly inherent right to “enforce its laws” over “th[e] remnants of a race once
powerful, now weak.” Kagama. Of course, nothing of the sort follows from “a reasoned analysis derived
from the text [or] history ... of the United States Constitution.” Instead, the plenary-power idea “constituted
an unprincipled assertion of raw federal authority.” It rested on nothing more than judicial claims about
putative constitutional purposes that aligned with contemporary policy preferences. . . . It is an
“inconceivable” suggestion for anyone who takes the Constitution's original meaning seriously.
Worcester. . . . Yes, Tribes retain the inherent sovereignty the Constitution left for them. But no, Congress
does not possess power to “calibrate ‘the metes and bounds of tribal sovereignty.’”

In recent years, this Court has begun to correct its mistake. Increasingly, it has emphasized original
meaning in constitutional interpretation. See, e.g., Kennedy v. Bremerton School Dist. (2022); Ramos v.
Louisiana (2020). In the process, it has come again to recognize the Indian Commerce Clause provides
the federal government only so much “power to deal with the Indian Tribes.” Mancari. But to date, these
corrective steps have not yielded all they should. While this Court has stopped overreading its own
plenary-power precedents, it has yet to recover fully the original meaning of the Indian Commerce Clause.

Today, the Court takes further steps in the right direction. It recognizes that Congress's powers with respect
to the Tribes “derive from the Constitution, not the atmosphere.” It engages in a robust history-driven
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analysis of the various fonts of congressional authority without relying only on platitudes about plenary
power. It notes that, as an original matter, the Indian Commerce Clause is “broad” and covers more than
garden-variety commercial activity. In the process, it reaffirms that *“ ‘commerce with the Indian [T]ribes’
” necessarily covers commerce with “Indians as individuals.”

No less importantly, the Court acknowledges what the federal government cannot do. “Article I gives
Congress a series of enumerated powers, not a series of blank checks.” And that means that “Congress's
authority to legislate with respect to Indians is not unbounded,” but instead comes with concrete
limitations. To resolve the present dispute, the Court understandably sees no need to demarcate those
limitations further. But I hope that, in time, it will follow the implications of today's decision where they
lead and return us to the original bargain struck in the Constitution—and, with it, the respect for Indian
sovereignty it entails.
11

With all the historical pieces of this puzzle assembled, only one task remains. You must decide for yourself
if ICWA passes constitutional muster.

By now, the full picture has come into view and it is easy to see why ICWA must stand. Under our
Constitution, Tribes remain independent sovereigns responsible for governing their own affairs. And as
this Court has long recognized, domestic law arrangements fall within Tribes’ traditional powers of self-
governance. . . . In enacting ICWA, Congress affirmed this understanding. . . .

No doubt, ICWA sharply limits the ability of States to impose their own family-law policies on tribal
members. But as we have seen, state intrusions on tribal authority have been a recurring theme throughout
American history. Long ago, those intrusions led the framers to abandon the loophole-ridden Indian affairs
provision in the Articles of Confederation and adopt in the Constitution a different arrangement that
commits the management of tribal relations solely to the federal government. Recognizing as much, this
Court has consistently reaffirmed the Tribes’ “immunity from state and local control.” Arizona v. San
Carlos Apache Tribe of Ariz. (1983) (internal quotation marks omitted). If that immunity means anything,

it must mean that States and others cannot use their own laws to displace federal Indian policy.

Nor is there any serious question that Congress has the power under the Indian Commerce Clause to enact
protections against the removal of Indian children. Thankfully, Indian children are not (these days) units
of commerce. But at its core, ICWA restricts how non-Indians (States and private individuals) may engage
with Indians. And, as we have seen, that falls in the heartland of Congress's constitutional authority. . . .
The mass removal of Indian children by States and private parties, no less than a pattern of criminal
trespasses by States and private parties, directly interferes with tribal intercourse. More than that, it
threatens the Tribes’ “political existence.” Worcester. And at the risk of stating the obvious, Indian
commerce is hard to maintain if there are no Indian communities left to do commerce with.
v

Often, Native American Tribes have come to this Court seeking justice only to leave with bowed heads
and empty hands. But that is not because this Court has no justice to offer them. Our Constitution reserves
for the Tribes a place—an enduring place—in the structure of American life. It promises them sovereignty
for as long as they wish to keep it. And it secures that promise by divesting States of authority over Indian
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affairs and by giving the federal government certain significant (but limited and enumerated) powers
aimed at building a lasting peace. In adopting the Indian Child Welfare Act, Congress exercised that lawful
authority to secure the right of Indian parents to raise their families as they please; the right of Indian
children to grow in their culture; and the right of Indian communities to resist fading into the twilight of
history. All of that is in keeping with the Constitution's original design.

Justice KAVANAUGH, concurring.

I join the Court's opinion in full. I write separately to emphasize that the Court today does not address or
decide the equal protection issue that can arise when the Indian Child Welfare Act is applied in individual
foster care or adoption proceedings. As the Court explains, the plaintiffs in this federal-court suit against
federal parties lack standing to raise the equal protection issue. So the equal protection issue remains
undecided.

In my view, the equal protection issue is serious. Under the Act, a child in foster care or adoption
proceedings may in some cases be denied a particular placement because of the child's race—even if the
placement is otherwise determined to be in the child's best interests. And a prospective foster or adoptive
parent may in some cases be denied the opportunity to foster or adopt a child because of the prospective
parent's race. Those scenarios raise significant questions under bedrock equal protection principles and
this Court's precedents. See Palmore v. Sidoti (1984). Courts, including ultimately this Court, will be able
to address the equal protection issue when it is properly raised by a plaintiff with standing—for example,
by a prospective foster or adoptive parent or child in a case arising out of a state-court foster care or
adoption proceeding.

Justice THOMAS, dissenting.

These cases concern the Federal Government's attempt to regulate child-welfare proceedings in state
courts. That should raise alarm bells. Our Federal “[GJovernment is acknowledged by all to be one of
enumerated powers,” having only those powers that the Constitution confers expressly or by necessary
implication. McCulloch v. Maryland (1819). All other powers (like family or criminal law) generally
remain with the States. The Federal Government thus lacks a general police power to regulate state family
law.

However, in the Indian Child Welfare Act (ICWA), Congress ignored the normal limits on the Federal
Government's power and prescribed rules to regulate state child custody proceedings in one circumstance:
when the child involved happens to be an Indian. As the majority acknowledges, ICWA often overrides
state family law by dictating that state courts place Indian children with Indian caretakers even if doing
so is not in the child's best interest. It imposes heightened standards before removing Indian children from
unsafe environments. And it allows tribes to unilaterally enroll Indian children and then intervene in their
custody proceedings.

In the normal course, we would say that the Federal Government has no authority to enact any of this. Yet
the majority declines to hold that ICWA is unconstitutional, reasoning that the petitioners before us have
not borne their burden of showing how Congress exceeded its powers. This gets things backwards. When
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Congress has so clearly intruded upon a longstanding domain of exclusive state powers, we must ask not
whether a constitutional provision prohibits that intrusion, but whether a constitutional provision
authorizes it.

The majority and respondents gesture to a smorgasbord of constitutional hooks to support ICWA; not one
of them works. First, the Indian Commerce Clause is about commerce, not children. See Adoptive Couple
v. Baby Girl (2013) (THOMAS, J., concurring). Second, the Treaty Clause does no work because ICWA
is not based on any treaty. Third, the foreign-affairs powers (what the majority terms “structural
principles”) inherent in the Federal Government have no application to regulating the domestic child
custody proceedings of U. S. citizens living within the jurisdiction of States.

I would go no further. But, as the majority notes, the Court's precedents have repeatedly referred to a
“plenary power” that Congress possesses over Indian affairs, as well as a general “trust” relationship with
the Indians. I have searched in vain for any constitutional basis for such a plenary power, which appears
to have been born of loose language and judicial ipse dixit. And, even taking the Court's precedents as
given, there is no reason to extend this “plenary power” to the situation before us today: regulating state-
court child custody proceedings of U. S. citizens, who may never have even set foot on Indian lands,
merely because the child involved happens to be an Indian. . . .

I
To explain the original understanding of the Constitution's enumerated powers with regard to Indians, I
start with our Nation's Founding-era dealings with Indian tribes. Those early interactions underscore that
the Constitution conferred specific, enumerated powers on the Federal Government which aimed at
specific problems that the Nation faced under the Articles of Confederation. The new Federal
Government's actions with respect to Indian tribes are easily explained by those enumerated powers.
Meanwhile, the States continued to enjoy substantial authority with regard to tribes. At each turn, history
and constitutional text thus point to a set of enumerated powers that can be applied to Indian tribes—not
some sort of amorphous, unlimited power than can be applied to displace all state laws when it comes to
Indians.

A
Before the Revolution, most of the Thirteen Colonies adopted their own regulations governing Indian
trade. See Adoptive Couple (THOMAS, J., concurring); R. Natelson, The Original Understanding of the
Indian Commerce Clause, 85 Denver U. L. Rev. 201 (2007). These regulations were necessary because
colonial traders abused their Indian trading partners, often provoking violent Indian retaliation. Most
colonial governments thus imposed licensing systems of some form both to protect Indians and to maintain
trading relationships with them. However, the colonial laws were not uniform, leading to rivalries between
the Colonies, corruption, fraud, and other abuses by traders. Then, once the Nation had achieved
independence, it “faced innumerable difficulties,” from finding ways to uphold its treaties with foreign
nations to economic upheaval at home. Peace with the Indians, rather than conflicts sparked by
unscrupulous traders, was imperative.

The Articles of Confederation aimed to meet that need in part by giving Congress “the sole and exclusive
right and power of ... regulating the trade and managing all affairs with the Indians.” Art. IX, cl. 4.
However, that broad power came with two limitations: First, the Indians could not be “members of any of
the states.” And, second, “the legislative right of any state within its own limits [could not] be infringed
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or violated.” In part because of those limitations, the Articles’ solution proved to be less than ideal. As
James Madison would later write, the two limits were “obscure and contradictory”; the new Nation had
“not yet settled” on which Indians were “members” of a State or which state “legislative right[s]” could
not be “infringe[d].” The Federalist No. 42. More broadly, the Confederation Congress lacked any robust
authority to enforce congressional laws or treaties (in this or any other domain). For example, it had no
power to make laws supreme over state law; there was no executive power independent of the States; and
state officers were not bound by oath to support the Articles.

Under the Articles, Congress entered treaties with various tribes and sought to maintain a mostly peaceful
relationship with the Indians—but its authority was undermined at every turn. Again and again, Congress
entered treaties with Indians that established boundary lines and lands set apart for the Indians, and again
and again, frontier settlers encroached on Indian territory and committed acts that violated those treaties.
Such violations were taken seriously; as offenses against “the laws of nations,” they provoked the Indians
and provided “just causes of war.” The Federalist No. 3 (J. Jay).

Yet the Confederation Congress was almost powerless to stop these abuses. . . . The result was that, by
the time of the Constitutional Convention, “the young nation [stood on] the brink of Indian warfare on
several fronts.” Ibid. Such a war, feared some Founders, could be destructive to the fledgling Republic.

The Constitution addressed those problems in several ways. First and most plainly, the Constitution made
all federal treaties and laws “the supreme Law of the Land,” notwithstanding the laws of any State. Art.
VL. It empowered Congress not only to “declare War,” but also to “raise and support Armies,” “provide
and maintain a Navy,” and “provide for calling forth the Militia to execute the Laws of the Union.” Art.
I, § 8. It enabled Congress to “define and punish ... Offences against the Law of Nations.” And it granted
Congress the authority to “make all Laws which shall be necessary and proper” for carrying out any of
those powers.

The Constitution also provided one power specific to Indian tribes: the power “[t]o regulate Commerce ...
with the Indian Tribes.” § 8, cl. 3. That power, however, came very late in the drafting process and was
narrower than initially proposed. See L. Toler, The Missing Indian Affairs Clause, 88 U. Chi. L. Rev. 413
(2021). At two separate points, James Madison and John Rutledge proposed a power to “‘regulate affairs
with the Indians,” ” a provision that would have mirrored the Articles. Neither proposal received much
debate, and both were rejected. Instead, the Convention opted to include Indian tribes in a provision that
had initially been drafted to include only power to “‘regulate commerce with foreign nations, and among
the several States.”” The Convention thus expanded the Commerce Clause to the form we know today,
empowering Congress to “‘regulate Commerce with foreign Nations, and among the several States, and
with the Indian tribes.” ” Id., at 466.

On top of those powers, one more warrants note. As I have written previously, the Constitution vests the
President with certain foreign-affairs powers including “[t]he executive Power,” which includes a residual
authority over war, peace, and foreign interactions. See Art. II; Zivotofsky v. Kerry (2015) (THOMAS, J.);
United States v. Curtiss-Wright Export Corp. (1936). From the start, Presidents have exercised foreign-
affairs powers not specifically enumerated on matters ranging from maintaining the peace and issuing
passports to communicating with foreign governments and repelling sudden attacks on the Nation. S.
Prakash, Imperial From the Beginning (2015). In his Neutrality Proclamation, for example, President
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Washington declared that the United States would remain strictly neutral in the then-ongoing war between
England and France. . . . While this Court has at times debated whether those residual foreign-affairs
powers are located in the Executive exclusively or the Federal Government more broadly, it has long
recognized the powers as arising from our constitutional framework and residing at the federal level.

B

After the Constitution's ratification, the new Federal Government exercised its enumerated powers with
regard to Indian tribes. To start, the Government embarked on an era of treaty-making with Indian tribes.
... Unlike the Confederation Congress, the new Federal Government was no longer powerless to maintain
and enforce its treaties. Exercising its new military powers, the First Congress established a Department
of War and vested the Department with authority over “Indian affairs.” . . . Meanwhile, President
Washington exercised his diplomatic authority to maintain peace on the frontier. . . .

Congress too did its part, enacting a series of acts “to regulate Trade and Intercourse with the Indian
Tribes, and to preserve Peace on the Frontiers.” Those “Trade and Intercourse Acts” underscored the
Federal Government's new powers and worked to establish a policy of peace and trade with Indian tribes.

Congress also, of course, regulated trade with the Indian tribes. For example, the Acts continued the
colonial practice of requiring licenses to trade with Indians and threatened penalties on anyone who sold
or purchased goods from Indians without a license. . . .

To be sure, these measures were not entirely successful, and the Federal Government's policy was not
always one of peace. American frontiersmen continued to push into Indian lands, and the military
garrisons sometimes could not stem the tide. The Indians (often supported by the British) engaged in
intermittent raids and attacks against American settlers, and the Federal Government and several
confederated tribes fought a significant war in the Northwest Territories. J. Yoo, Crisis and Command 75—
79 (2011). Additionally, the Federal Government often played tribes against each other to obtain land
concessions by treaty, leading many tribes (again goaded by the British) to take up arms against the United
States in the War of 1812. In the aftermath of that conflict, Presidents Monroe and John Quincy Adams
generally pursued a policy of assimilation or removing Indians west with their consent. That policy then
gave way to a more forceful policy of removing Indians west, particularly during the administration of
President Andrew Jackson.

But, at least until the War of 1812 (and, in large part, in the years after it), Founding-era Presidents’
primary goals in this area were to achieve peace with the Indians, sustain trade with them, and obtain
Indian lands through treaties. . . .

C

... The States accordingly enacted numerous laws to regulate Indians within their territorial boundaries,
as well as those Indians’ interactions with the States’ citizens. . . . On the whole, States also generally
applied both their civil and criminal laws to Indians, with many extending their criminal laws to all Indians
anywhere in the State—including, sometimes, on Indian reservations within the State. To be sure, some
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of these laws may have conflicted with valid federal treaties or statutes on point, and courts at the time
often did not precisely demarcate the constitutional boundaries between state and federal authority.® . . .
And notably, Congress’ early statutes did not purport to regulate Indians either on or off Indian lands—
they instead regulated and penalized only U. S. citizens who were trading with Indians or committing acts
on Indian lands that threatened the peace with the tribes.

Those statutory lines reflected the early dynamic of federal-Indian relations, with Indian affairs counting
as both a matter of quasi-foreign affairs and of state jurisdiction. . . . That general jurisdictional line held
until 1817, when Congress first enacted a statute to impose penalties on anyone who committed a crime
against a U. S. citizen while on Indian lands. But Justice McLean, riding circuit, held that statute
unconstitutional in 1834—at least as it applied to Indian lands located within the territorial limits of a
State. As Justice McLean explained, “[t]hat the federal government is one of limited powers, is a principle
so obvious as not to admit of controversy.” Yet the Indian lands at issue were not located within a federal
territory, and there had not been “any cession of jurisdiction by the state of Tennessee.” Nor was the
criminal statute in any way related to “commerce” with the Indian tribes. Indeed, Justice McLean asked,
if Congress could enact this statute, “why may not [CJongress legislate on crimes for the states generally?”
He concluded that Congress “transcended their constitutional powers” in asserting a general criminal
jurisdiction over tribal lands within the limits of a State. And, given the limited nature of the Federal
Government's authority, state laws thus played a significant role in regulating Indians within the territorial
limits of States.
11

The Constitution's text and the foregoing history point to a set of discrete, enumerated powers applicable
to Indian tribes—just as in any other context. Although our cases have at times suggested a broader power
with respect to Indians, there is no evidence for such a free-floating authority anywhere in the text or
original understanding of the Constitution. To the contrary, all of the Government's early acts with respect
to Indians are easily explicable under our normal understanding of the Constitution's enumerated powers.
For example, the Treaty Clause supported the Federal Government's treaties with Indians, and the Property
Clause supported the gifts allocated to Indians. The powers to regulate territories and foreign affairs
supported the regulation of passports and penalties for criminal acts on Indian lands. The various war-
related powers supported military campaigns against Indian tribes. And the Commerce Clause supported
the regulation of trade with Indian tribes.

Moreover, the Founders deliberately chose to enumerate one power specific to Indian tribes: the power to
regulate “Commerce” with tribes. Because the Constitution contains one Indian-specific power, there is
simply no reason to think that there is some sort of free-floating, unlimited power over all things related
to Indians. That is common sense: expressio unius est exclusio alterius. And that is particularly true here,
because the Founders adopted the “Indian Commerce Clause” while rejecting an arguably broader
authority over “Indian affairs.” Accordingly, here as elsewhere, the Federal Government can exercise only

5 FN4: The Constitution expressly denied certain powers to States, including the power to “enter into any Treaty,” but it is
silent on States’ relationship with Indians. See Art. I, § 10. To be sure, in 1832, this Court held that Georgia could not extend
its laws over the territory held by the Cherokee Nation. See Worcester v. Georgia. However, that opinion “yielded to closer
analysis,” and Indian reservations have since been treated as part of the State they are within. See Oklahoma v. Castro-
Huerta (2022).
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its constitutionally enumerated powers. Because each of those powers contains its own inherent limits,
none of them can support an additional unbounded power over all Indian-related matters. Indeed, the
history of the plenary power doctrine in Indian law shows that, from its inception, it has been a power in
search of a constitutional basis—and the majority opinion shows that this is still the case.

A
As the majority notes, some of the candidates that this Court has suggested as the source of the “plenary
power” are the Treaty Clause, the Commerce Clause, and “principles inherent in the Constitution's
structure.” But each of those powers has clear, inherent limits, and not one suggests any sort of unlimited
power over Indian affairs—much less a power to regulate U. S. citizens outside of Indian lands merely
because those individuals happen to be Indians. I will discuss each in turn.

1
First, and most obviously, the Treaty Clause confers only the power to “make Treaties”; the Supremacy
Clause then makes those treaties the supreme law of the land. Art. II, § 2, cl. 2; Art. VI. Even under our
most expansive Treaty Clause precedents, this power is still limited to actual treaties. See Bond v. United
States (2014); Missouri v. Holland (1920). It does not confer a free-floating power over matters that might
involve a party to a treaty.

2
Second, the Commerce Clause confers only the authority “[t]o regulate Commerce ... with the Indian
Tribes.” Art. 1, § 8, cl. 3 (emphasis added). “At the time the original Constitution was ratified, ‘commerce’
consisted of selling, buying, and bartering, as well as transporting for these purposes.” United States v.
Lopez (1995) (THOMAS, J., concurring). And even under our most expansive Commerce Clause
precedents, the Clause permits Congress to regulate only “economic activity” like producing materials
that will be sold or exchanged as a matter of commerce. See Lopez; Gonzales v. Raich (2005).°

The majority, however, suggests that the Commerce Clause could have a broader application with respect
to Indian tribes than for commerce between States or with foreign nations. That makes little textual sense.
The Commerce Clause confers the power to regulate a single object—"“Commerce”—that is then cabined
by three prepositional phrases: “with foreign Nations, and among the several States, and with the Indian
Tribes.” Art. I, § 8, cl. 3. Accordingly, one would naturally read the term “Commerce” as having the same
meaning with respect to each #ype of “Commerce” the Clause proceeds to identify. See Gibbons v. Ogden
(1824). I would think that is how we would read, for example, the President's “appoint[ment]” power with
respect to “Ambassadors, ... Judges of the supreme Court, and all other Officers of the United States.” Art.
IL, § 2, cl. 2. There is no textual reason why the Commerce Clause would be different. Nor have the parties
or the numerous amici presented any evidence that the Founders thought that the term “Commerce” in the
Commerce Clause meant different things for Indian tribes than it did for commerce between States. See
S. Prakash, Our Three Commerce Clauses and the Presumption of Intrasentence Uniformity, 55 Ark. L.
Rev. 1149 (2003).

¢ FN6: Though the Court has only passingly discussed the Commerce Clause's application to commerce with foreign nations,
see Baston v. United States (2017) (THOMAS, J., dissenting from denial of certiorari), it has still described that application
in terms of economic measures like embargoes. See also R. Barnett, The Original Meaning of the Commerce Clause, 68 U.
Chi. L. Rev. 101 (2001) (collecting Founding-era sources that equate foreign commerce with trade).
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Rather, the evidence points in the opposite direction. See Adoptive Couple (THOMAS, J., concurring).
When discussing “commerce” with Indian tribes, the Founders plainly meant buying and selling goods
and transportation for that purpose. . . . All of this makes sense, given that the Founders both wanted to
facilitate trade with Indians and rejected a facially broader “Indian affairs” power in favor of a narrower
power over “Commerce ... with the Indian Tribes.”

As noted above, that omission was not accidental; the Articles of Confederation had contained that
“Indian affairs” language, and that language was twice proposed (and rejected) at the Constitutional
Convention.” Then, as today, “affairs” was a broader term than “commerce,” with “affairs” more
generally referring to things to be done. Thus, whatever the precise contours of a freestanding “Indian
Affairs” Clause might have been, the Founders’ specific rejection of such a power shows that there is no
basis to stretch the Commerce Clause beyond its normal limits.®

3
Third, the “structural principles” that the majority points to are only the foreign-affairs powers that the
Constitution provides more generally. As detailed above, the Constitution plainly confers foreign-affairs
powers on the Federal Government to regulate passports, offenses against the laws of nations, and citizens’
acts abroad that threaten the Nation's peace. S. Prakash & M. Ramsey, The Executive Power Over Foreign
Affairs, 111 Yale L. J. 231 (2001). Those powers were brought to bear on Indian tribes, with whom the
Federal Government maintained a government-to-government relationship.

But that authority is a foreign, not domestic, affairs power. It comprehends external relations, like matters
of war, peace, and diplomacy—not internal affairs like adoption proceedings. The Court made that point
explicit in Curtiss-Wright: The “power over external affairs [is] in origin and essential character different
from that over internal affairs.” see also Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952)
(Jackson, J., concurring in judgment and opinion of Court) (recognizing this distinction). For external
affairs, the Constitution grants the Federal Government a wider authority; but for internal affairs, the
Constitution provides fewer, more discrete powers. See, e.g., Curtiss-Wright; Zivotofsky (opinion of
THOMAS, J.). ..

7 FN8: To be sure, as respondents point out, the Constitution removed two limits on the Indian-affairs power found in the
Articles of Confederation: that the Indians not be “members of any of the States,” and that no State's “legislative right ...
within its own limits be ... infringed.” But removing those two limits in the Indian context cannot simultaneously expand the
very meaning of “commerce,” particularly because the Commerce Clause operates on two objects beyond Indian tribes. The
Constitution's changes in this regard are thus best understood as narrowing the subject matter of Congress’ power while
omitting external constraints on that power.
8 FN10: The historical record thus provides scant support for the view, advocated by some scholars, that the term
“commerce” meant (in the context of Indians) all interactions with Indians. £.g., G. Ablavsky, Beyond the Indian Commerce
Clause, 124 Yale L. J. 1012 (2015). The main evidence for that view appears to be (1) a few, fairly isolated references to
“commerce” outside the context of trade, usually in the context of sexual encounters, (2) the fact that one definition of
“commerce” was “intercourse” at the Founding, and (3) the fact that trade with Indians, at the Founding, had political
significance. But, as noted above, the Founders repeatedly used the term “commerce” when discussing trade with Indians.
And just because that trade had political significance surely does not mean that all things of political significance were
“commerce.” Nor is the definition of “commerce” as “intercourse” instructive, because dictionaries from the era also defined
“intercourse” as “commerce.” Allen. Even some of these same scholars concede that the Founders overwhelmingly discussed
“trade” with Indians—far more than either “intercourse” or “commerce” with them. And, again, when the Founders did
discuss “commerce” specifically, they did so almost entirely in the context of trade.
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This congruence—between the government's actions and the Constitution's enumerated powers—Ilikely
reflects the fact that those powers, collectively, responded to the most pressing concerns of the day: that
Congress could not enforce its treaties with Indians, police the frontier, or regulate unscrupulous traders—
all of which caused violence and raised the specter of war with Indian tribes. As noted, when Congress
tried to expand its domain in 1817 to regulate the criminal acts of Indians, one Justice of this Court found
it to be a palpable violation of Congress’ limited powers. And, all the while, States continued to regulate
matters relating to Indians within their territorial limits. The normal federalist dynamic thus extended to
the domain of Indian affairs: The Federal Government was supreme with respect to its enumerated powers,
but States retained all residual police powers within their territorial borders. See McCulloch. And the
Federal Government's enumerated powers were not unlimited, but confined to their plain meaning and
limits.

B
So where did the idea of a “plenary power” over Indian affairs come from? As it turns out, little more than
ipse dixit. The story begins with loose dicta from Cherokee Nation v. Georgia (1831). . . . [Chief Justice]
Marshall reasoned that the Indian tribes occupied a unique status, which he characterized as that of
“domestic dependent nations” whose “relation to the United States resembles that of a ward to his
guardian.”
Other than this opinion, I have been unable to locate any evidence that the Founders thought of the Federal
Government as having a generalized guardianship-type relationship with the Indian tribes—much less one
conferring any congressional power over Indian affairs. To the contrary, such a status seems difficult to
square with the relationship between the Federal Government and tribes, which at times involved warfare,
not trust. And, if such a general relationship existed, there would seem to be little need for the Federal
Government to have ratified specific treaties with tribes calling for federal protection. At bottom,
Cherokee Nation’s loose dicta cannot support a broader power over Indian affairs.

Nevertheless, Cherokee Nation’s suggestion was picked up decades later in United States v. Kagama
(1886)—the first case to actually apply a broader, unenumerated power over Indian affairs. . . .

Drawing on Cherokee Nation, the Court next asserted that “Indian tribes are the wards of the nation.”
Kagama. Because of “their very weakness and helplessness,” it reasoned, “so largely due to the course of
dealing of the Federal Government with them and the treaties in which it has been promised, there arises
the duty of protection, and with it the power.” This power “over th[e] remnants” of the Indian tribes, the
Court stated, “must exist in [the federal] government, because it never has existed anywhere else,”
“because it has never been denied, and because it alone can enforce its laws on all the tribes.”

These pronouncements, however, were pure ipse dixit. The Court pointed to nothing in the text of the
Constitution or its original understanding to support them. Nor did the Court give any other real support
for those conclusions; instead, it cited three cases, all of which held only that States were restricted in
certain ways from governing Indians on Indian lands. It does not follow from those cases that the Federal
Government has any additional authority with regard to Indians—much less a sweeping, unbounded
authority over all matters relating to Indians. At each step, Kagama thus lacked any constitutional basis.
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Nonetheless, in the years after Kagama, this Court started referring to a “plenary power” or “plenary
authority” that Congress possessed over Indian tribes, as well as a trust relationship with the Indians. And,
in the decades since, this Court has increasingly gestured to such a plenary power, usually in the context
of regulating a tribal government or tribal lands, while conspicuously failing to ground the power in any
constitutional text and cautioning that the power is not absolute.

The majority's opinion today continues in that vein—only confirming its lack of any constitutional basis.
Like so many cases before it, the majority's opinion lurches from one constitutional hook to another, not
quite hanging the idea of a plenary power on any of them, while insisting that the plenary power is not
absolute. While I empathize with the majority regarding the confusion that Kagama and its progeny have
engendered, I cannot reflexively reaffirm a power that remains in search of a constitutional basis. And,
while the majority points to a few actual constitutional provisions, like the Commerce and Treaty Clauses,
those provisions cannot bear the weight that our cases have placed upon them.

At bottom, Kagama simply departed from the text and original meaning of the Constitution, which confers
only the enumerated powers discussed above. Those powers are not boundless and did not operate
differently with respect to Indian tribes at the Founding; instead, they conferred all the authority that the
new Federal Government needed at the time to deal with Indian tribes. When dealing with Indian affairs,
as with any other affairs, we should always evaluate whether a law can be justified by the Constitution's
enumerated powers, rather than pointing to amorphous powers with no textual or historical basis.

v

Properly understood, the Constitution's enumerated powers cannot support ICWA. Not one of those
powers, as originally understood, comes anywhere close to including the child custody proceedings of U.
S. citizens living within the sole jurisdiction of States. Moreover, [CWA has no constitutional basis even
under Kagama and later precedents. While those cases have extended the Federal Government's Indian-
related powers beyond the original understanding of the Constitution, this Court has never extended them
far enough to support ICWA. Rather, virtually all of this Court's modern Indian-law precedents—
upholding laws that regulate tribal lands, tribal governments, and commerce with tribes—can be
understood through a core conceptual framework that at least arguably corresponds to Founding-era
practices. To extend those cases to uphold ICWA thus would require ignoring the context of those
precedents, treating their loose “plenary power” language as talismanic, and transforming that power into
the truly unbounded, absolute power that they disclaim. The basic premise that the powers of the Federal
Government are limited and defined should counsel against taking that step.

A

ICWA lacks any foothold in the Constitution's original meaning. Most obviously, ICWA has no parallel
from the Founding era; it regulates the child custody proceedings of U. S. citizens in state courts—not on
Indian lands—merely because the children involved happen to be Indians. No law from that time even
came close to asserting a general police power over citizens who happened to be Indians—by, for example,
regulating the acts of Indians who were also citizens and who lived within the sole jurisdiction of States
(and not on Indian lands). If nothing else, the dearth of Founding-era laws even remotely similar to [CWA
should give us pause.
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Nor can ICWA find any support in the Constitution's enumerated powers as originally understood. I take
those powers in turn: First, the Property Clause cannot support ICWA because ICWA is not based on the
disposition of federal property and is not limited to federal lands; in fact, the Federal Government owns
very little Indian land.

Second, the Treaty Clause cannot support ICWA because no one has identified a treaty that governs child
custody proceedings—much less a treaty with each of the 574 federally recognized tribes to which [CWA
applies. . . .

Third, the Commerce Clause cannot support ICWA. As originally understood, the Clause confers a power
only over buying and selling, not family law and child custody disputes. Even under our more modern,
expansive precedents, the Clause is still limited to only “economic activity” and cannot support the
regulation of core domestic matters like family or criminal laws. See Lopez; United States v. Morrison
(2000); National Federation of Independent Business v. Sebelius (2012) (opinion of ROBERTS, C. J.);
id. (Scalia, J., dissenting).” And even Kagama itself rejected the Commerce Clause as a basis for any sort
of expansive power over Indian affairs. Therefore, nothing about that Clause supports a law, like ICWA,
governing child custody disputes in state courts.

Fourth, the Federal Government's foreign-affairs powers cannot support ICWA. For today's purposes, |
will assume that some tribes still enjoy the same sort of pre-existing sovereignty and autonomy as tribes
at the Founding, thereby establishing the sort of quasi-foreign, government-to-government relationship
that appears to have defined those powers at the Founding. Even so, the foreign-affairs powers can operate
only externally, in the context of lands under the purview of another sovereign (like Indian tribal lands)
or in the context of a government-to-government relationship (such as matters of diplomacy or peace).
But regulating child custody proceedings of citizens within a State is the paradigmatic domestic situation;
the Federal Government surely could not apply its foreign-affairs powers to the domestic family-law or
criminal matters of any other citizens merely because they happened to have citizenship or ancestral
connections with another nation. Apart from the single provision that allows tribal governments
jurisdiction over proceedings for Indians on tribal lands, ICWA is completely untethered from any external
aspect of our Nation that could somehow implicate these powers.

That should be the end of the analysis. Again, as the majority notes, our Federal Government has only
the powers that the Constitution enumerates. Not one of those enumerated powers justifies ICWA.
Therefore, it has no basis whatsoever in our constitutional system.
B

Even taking our “plenary power” precedents as given (as the majority seems to do for purposes of these
cases), nothing in those precedents supports ICWA. To be sure, this Court has repeatedly used loose
language concerning a “plenary power” and “trust relationship” with Indians, and that language has been
taken by some to displace the normal constitutional rules.. But, even taken to their new limits, the Court's
precedents have upheld only a variety of laws that either regulate commerce with Indians or deal with

® FN14: Respondents insist that Lopez and Morrison did not hold that family law is insulated from federal law. But that
misses the point. Lopez and Morrison held that the Commerce Clause cannot regulate a matter like family law, and they did
not consider whether some other constitutional power might do so. Here, no such independent power is to be found.
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Indian tribes and their lands. Despite citing a veritable avalanche of precedents, respondents have failed
to identify a single case where this Court upheld a federal statute comparable to ICWA. . . .

[I]t would make sense to limit Kagama to that conceptual root, treating regulations of tribal lands and
tribal governments as “external” to the normal affairs of the Nation.

Indeed, such a line explains almost all of the myriad cases that respondents have cataloged as showing an
unqualified power over Indian affairs. . . .

In doing so, some of those criminal law cases reasoned that the Double Jeopardy Clause permits separate
punishments by tribal governments and the Federal Government because of the tribe's separate
sovereignty, underscoring Kagama’s conceptual root. . . . In case after case, the law at issue purported to
reach only tribal governments or tribal lands, no more. . . .

As Chief Justice Marshall once stated, Indians are neither wholly foreign nor wholly domestic, but are
instead “domestic dependent nations,” akin to “ ‘[t]ributary’ ” states. Worcester. It may be that this
contradiction is simply baked into our Indian jurisprudence. And, in any event, recognizing the proper
conceptual root for these precedents makes the most sense of them as a textual and original matter—and
it is surely preferable to continuing along this meandering and ill-defined path.

Yet, even confining Kagama’s conceptual error to its roots, the majority seems concerned that other
precedents suggest that the Commerce Clause has broader application with respect to Indian affairs. But
many of this Court's precedents, even when referring to some broader power, dealt with laws that governed
trade with Indians, no more. Thus, even if those cases suggest a broader power, they must be taken in
context. . . .

Accordingly, the context of all these cases points to lines that are at least plausibly rooted in Founding-
era practices and the text of the Constitution. Congress can regulate commerce with Indian tribes; it may
be able to regulate tribal governments and lands in Kagama’s vein; and it can make treaties, dispose of
federal funds, and establish discrete trusts.!®

ICWA does not remotely resemble those practices. It does not regulate commerce, tribal governments, or
tribal lands. Nor is it based on treaties, federal funds, or any discrete trust. By regulating family-law
matters of citizens living within the sole jurisdiction of States merely because they happen to be Indians,
ICWA stands clearly outside the framework of our Indian-law precedents. To uphold ICWA therefore
would drastically expand the context in which we have previously upheld Indian-related laws in Kagama’s
framework.

10 FN 17: Nor should we be unduly tripped up by broad language like “plenary” powers. Prior to our 1995 decision in United
States v. Lopez, the Court for decades had stated that “the Commerce Clause is a grant of plenary authority” in the realm of
interstate commerce. See Hodel v. Virginia Surface Mining & Reclamation Assn., Inc. (1981); Maryland v. Wirtz (1968);
United States v. Darby (1941). Yet we then clarified that the Commerce Clause's application to interstate commerce, rather
than being unbounded, was limited only to economic activities. See Lopez. Again, it is critical to read the Court's precedents
in their context.
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But, even if that is so, the majority appears to ask “why Congress's power is limited to these scenarios.”
The majority nearly answers itself: because our Constitution is one of enumerated powers, and limiting
Congress’ authority to those “buckets” would bring our jurisprudence closer to the powers enumerated by
the text and original meaning of the Constitution. While I share the majority's frustration with petitioners’
limited engagement with the Court's precedents, I would recognize the contexts of those cases and limit
the so-called plenary power to those contexts. Such limits would at least start us on the road back to the
Constitution's original meaning in the area of Indian law.

% %k 3k

The Constitution confers enumerated powers on the Federal Government. Not one of them supports
ICWA. Nor does precedent. To the contrary, this Court has never upheld a federal statute that regulates
the noncommercial activities of a U. S. citizen residing on lands under the sole jurisdiction of States merely
because he happens to be an Indian. But that is exactly what ICWA does: It regulates child custody
proceedings, brought in state courts, for those who need never have set foot on Indian lands. It is not about
tribal lands or tribal governments, commerce, treaties, or federal property. It therefore fails equally under
the Court's precedents as it fails under the plain text and original meaning of the Constitution.

If there is one saving grace to today's decision, it is that the majority holds only that Texas has failed to
demonstrate that ICWA is unconstitutional. It declines to disturb the Fifth Circuit's conclusion that ICWA
is consistent with Article I, but without deciding that ICWA 1is, in fact, consistent with Article I. But, given
ICWA's patent intrusion into the normal domain of state government and clear departure from the Federal
Government's enumerated powers, I would hold that Congress lacked any authority to enact ICWA.

I respectfully dissent.
Justice ALITO, dissenting.

The first line in the Court's opinion identifies what is most important about these cases: they are “about
children who are among the most vulnerable.” But after that opening nod, the Court loses sight of this
overriding concern and decides one question after another in a way that disserves the rights and interests
of these children and their parents, as well as our Constitution's division of federal and state authority.

Decisions about child custody, foster care, and adoption are core state functions. The paramount concern
in these cases has long been the “best interests” of the children involved. But in many cases, provisions
of the Indian Child Welfare Act (ICWA) compel actions that conflict with this fundamental state policy,
subordinating what family-court judges—and often biological parents—determine to be in the best interest
of a child to what Congress believed is in the best interest of a tribe. . . .

Does the Constitution give Congress the authority to bring about such results? I would hold that it does
not. Whatever authority Congress possesses in the area of Indian affairs, it does not have the power to
sacrifice the best interests of vulnerable children to promote the interests of tribes in maintaining
membership. Nor does Congress have the power to force state judges to disserve the best interests of
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children or the power to delegate to tribes the authority to force those judges to abide by the tribes’
priorities regarding adoption and foster-care placement.
I

The Court makes a valiant effort to bring coherence to what has been said in past cases about Congress's
power in this area, but its attempt falls short. At the end of a lengthy discussion, the majority distills only
this nugget: Congress's power over Indian affairs is “plenary” but not “absolute.” . . . But the formulation's
pedigree cannot make up for its vacuity. The term “plenary” is defined in one dictionary after another as
“absolute.” If we accept these definitions, what the Court says is that absolute # absolute and plenary #
plenary, violating one of the most basic laws of logic. Surely we can do better than that.

We need not map the outer bounds of Congress's Indian affairs authority to hold that the challenged
provisions of ICWA lie outside it. We need only acknowledge that even so-called plenary powers cannot
override foundational constitutional constraints. By attempting to control state judicial proceedings in a
field long-recognized to be the virtually exclusive province of the States, ICWA violates the fundamental
structure of our constitutional order. . . .
Nevertheless, we have repeatedly cautioned that Congress's Indian affairs power is not unbounded. . . .
We have rarely had occasion to enforce these limits, in part because the enactments before us have often
fallen comfortably within the historical bounds of Congress's enumerated powers. But that does not mean
that we should shy away from enforcement when presented with a statute that exceeds what the
Constitution allows.

II
Congress's power in the area of Indian affairs cannot exceed the limits imposed by the “system of dual
sovereignty between the States and the Federal Government” established by the Constitution. Gregory v.
Ashcroft (1991). “The powers delegated ... to the federal government are few and defined,” while “[t]hose
which ... remain in the State governments are numerous and indefinite.” The Federalist No. 45 (J.
Madison). The powers retained by the States constitute “‘a residuary and inviolable sovereignty,’” secure
against federal intrusion. Printz v. United States (1997) (quoting The Federalist No. 39 (J. Madison)). This
structural principle, reinforced in the Tenth Amendment, “confirms that the power of the Federal
Government is subject to limits that may, in a given instance, reserve power to the States.” New York,.
The corollary is also true: in some circumstances, the powers reserved to the States inform the scope of
Congress's power. Murphy v. National Collegiate Athletic Assn. (2018). This includes in the area of Indian
affairs.

While we have never comprehensively enumerated the States’ reserved powers, we have long recognized
that governance of family relations—including marriage relationships and child custody—is among them.
It is not merely that these matters “have traditionally been governed by state law” or that the responsibility
over them “remains primarily with the States,” but that the field of domestic relations “has long been
regarded as a virtually exclusive province of the States,” Sosna v. lowa (1975). ... “Cases decided by
this Court over a period of more than a century bear witness to this historical fact.” Sosna. See, e.g., United
States v. Windsor (2013); Pennoyer v. Neff (1878).

This does not mean that federal law may never touch on family matters. . . . But we have never held that
Congress under any of its enumerated powers may regulate the very nature of those relations or dictate
their creation, dissolution, or modification. Nor could we and remain faithful to our founding. . . .
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As part of that reserved power, state courts have resolved child custody matters arising among state
citizens since the earliest days of the Nation. . . . As the cases before us attest, this historic tradition of
state oversight of child custody and welfare through state judicial proceedings continues to the present
day.

The ICWA provisions challenged here do not simply run up against this traditional state authority, they
run roughshod over it when the State seeks to protect one of its young citizens who also happens to be a
member of an Indian tribe or who is the biological child of a member and eligible for tribal membership,
herself. . ..

% %k %k

I am sympathetic to the challenges that tribes face in maintaining membership and preserving their
cultures. And I do not question the idea that the best interests of children may in some circumstances take
into account a desire to enable children to maintain a connection with the culture of their ancestors. The
Constitution provides Congress with many means for promoting such interests. But the Constitution does
not permit Congress to displace long-exercised state authority over child custody proceedings to advance
those interests at the expense of vulnerable children and their families.

Because I would hold that Congress lacked authority to enact the challenged ICWA provisions, |
respectfully dissent.
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