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IN THE UNITED STATES DISTRICT COURT =
FOR THE EASTERN DISTRICT OF VIRGINIA LA l 0
Richmond Division | MAY
LERK, U S, DISTR
RICHMOND

JOHN COREY FRASER, et al., on behalf
of themselves and all others
similarly situated as a Class,
Plaintiff,
V. No. 3:22-cv-410
BUREAU OF ALCOHOL, TOBACCO,

FIREARMS AND EXPLOSIVES, et al.,

Defendants.

MEMORANDUM OPINION

This matter is before the Court on the DEFENDANT’'S MOTION TO
DISMISS PLAINTIFFS’ FIRST AMENDED COMPLAINT (ECF No. 21) and
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT (ECF No. 28).

For the reasons set forth below, the DEFENDANT'S MOTION TO
DISMISS PLAINTIFFS'’ FIRST AMENDED COMPLAINT (ECF No. 21) will be
denied and PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT (ECF No. 28)

will be granted.
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BACKGROUND

Factual Background?

Plaintiffs John “Corey” Fraser, Joshua Clay McCoy, Tyler
Dalton McGrath, and Ian Fletcher Shackley (“Plaintiffs”) want to
buy handguns. First Amended Complaint (“FAC”) at { 54 (ECF No.
18). All four men are over the age of 18 but less than 21. FAC at
99 41-44. Federal law prohibits them from purchasing handguns from
Federal Firearm Licensed Dealers (“FFL”) solely because of their
age. FAC 9§ 49. They “are all law-abiding, responsible adult
citizens who are otherwise qualified to own a handgun and but for
the laws at issue, they would purchase a new handgun and handgun
ammunition from a federally-licensed firearm dealer.” Id.

In May 2022, Fraser attempted to purchase a Glock 19x handgun
from an FFL. FAC § 50. Because of Fraser’s age and in accordance
with federal law, the FFL refused to allow Fraser’s putative
purchase. FAC (Y 50-51. The other three Plaintiffs—McCoy, McGrath,
and Shackley—“also desire to purchase a similar handgun from an
FFL” but “have not attempted to make such a purchase due to their
awareness of the laws at issue and the inevitable futility of such

an exercise as seen by Mr. Fraser.” FAC § 53. Plaintiffs are

1 The analysis of the motion to dismiss under Fed. R. Civ. P.
12(b) (6) necessitates that the alleged facts be taken as
established. As for the summary judgment motion, the alleged
material facts are not disputed.
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challenging the federal laws as violative of the Second Amendment
(Count I) and the Due Process Clause of the Fifth Amendment (Count
II). FAC at 13-14.
Also, they sue on behalf of other similarly situated members
of a class defined as:
Natural persons and citizens of the United
States of America who have attained the age of
eighteen but who are not yet twenty-one and
who have not been convicted of a felony, who
are not fugitives from justice, have not been
discharged from the Armed Forces under
dishonorable conditions, are not unlawful
users of or addicted to any controlled
substances, have not been adjudicated as
mental defectives or committed to a mental
institution, are not on parole or probation,
are not under indictment or restraint.
FAC { 20. So, they are also requesting class certification. FAC

20-22.

Procedural Background

Fraser originally filed this action in June 2022 (ECF No. 1).
The Court held an initial pre-trial conference on November 16,
2022. On the same day, Plaintiffs filed the FAC (ECF No. 18). On
November 30, the Government filed a Motion to Dismiss the FAC (ECF
No. 21). On December 15, 2022, the Plaintiffs filed a Motion for
Summary Judgment (ECF No. 28). There are two amicus briefs, one
from the Brady and Gifford Law Center to Prevent Gun Violence
(*Brady and Gifford Amicus Br.”) (ECF No. 25) and one from

Everytown for Gun Safety (“Everytown Amicus Br.”) (ECF No. 26),
3
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both in support of the Government. The Court heard oral argument
on February 8, 2023, Minute Entry (ECF No. 37), and thereafter
ordered the parties to file replacement briefs and responses to
address the issues as required by controlling law and to respond

to questions raised during oral argument, ORDER (ECF No. 38).
Laws at Issue

Plaintiffs challenge the constitutionality of an
interlocking collection of federal 1law and regulations that
prevent 18-to-20-year-olds from purchasing handguns from FFLs. The
legal prohibitions begin with 18 U.S.C. § 922(a) (1) (A) which
specifies that anyone who “engage[s] in the business of importing,
manufacturing, or dealing in firearms, or in the course of such
business to ship, transport, or receive[s] any firearm in
interstate or foreign commerce” is required to obtain a federal
firearms license.

Then, 18 U.S.C. § 922(a) (5) specifies that only FFLs are
allowed to engage in the interstate transfer of firearms and
ammunition. And, it is:

unlawful for any licensed importer, licensed
manufacturer, licensed dealer, or 1licensed
collector to sell or deliver . . . any firearm
or ammunition to any individual who the
licensee knows or has reasonable cause to
believe is less than eighteen years of age,
and, if the firearm, or ammunition is other

than a shotgun or rifle, or ammunition for a
shotgun or rifle, to any individual who the

4
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licensee knows or has reasonable cause to
believe is less than twenty-one years of age.

18 U.S.C. § 922(b) (1) (emphasis added).

Plaintiffs also challenge several derivative regulations
which mirror and implement those statutes. Those regulations are:
27 C.F.R. §§ 478.99(b) (1); 478.102; 4.78.124(a), (c)(1)-(5), (f);
and 478.96(b). FAC at 15.

In 1983, the Chief Counsel of the Bureau of Alcohol, Tobacco,
and Firearms (“ATF”) issued a written opinion clarifying the
Government’s interpretation of those federal gun control statutes
and regulations as applied to 18-to-20-year-olds. In pertinent
part, that opinion states:

Federal firearms licensees are prohibited from
selling or delivering handguns to person under
the age of 21. However, a minor or juvenile is
not prohibited by Federal law from possessing,
owning, or learning the proper usage of
firearms since any firearm that the parents or

guardian desire the minor to have can be
obtained by the parents or guardian.

“Purchasing, possession of firearms by minors,” 23362.0 ATF (Dec.
5, 1983) (“ATF Opinion”) at 1-2 (emphasis added) (ECF No. 22-1).
In sum, these federal laws and regulations preclude the “sale
of handguns and handgun ammunition” to the Plaintiffs - indeed,
anyone aged 18-to-20 is prohibiting from purchasing a handgun from
an FFL. FAC § 39. This is a blanket age-based restriction. The

Government does not contend otherwise.
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DISCUSSION
I. The Standing Issue
The Government first posits that the Plaintiffs do not have
standing to bring this action because they failed to plead a

sufficient injury in fact. In Lujan v. Defenders of Wildlife, the

Supreme Court of the United States articulated the three canonical,
irreducible requirements for standing:

First, the plaintiff must have suffered an
injury in fact—an invasion of a legally
protected interest which is (a) concrete and
particularized. . . and (b) actual or
imminent, not conjectural or hypothetical
. . Second, there must be a causal
connection between the injury and the conduct
complained of--the injury has to be fairly
traceable to the challenged action of the
defendant, and not the result of the
independent action of some third party not
before the court. . . . Third, it must be
likely, as opposed to merely speculative, that
the injury will be redressed by a favorable
decision.

504 U.S. 555, 560-61 (1992) (emphasis added) (cleaned up). The
burden is on the Plaintiff(s) to prove standing. Id. at 561. The
Government challenges only the first facet of the test—whether
Plaintiffs have successfully pled an injury in fact.?

Plaintiffs take the view that they have suffered an “injury

in fact” because all of them wish to, but are prohibited from,

2 Gov. Memo in Supp. of Motion to Dismiss at 8-10 (ECF No. 22);
Gov. Op. to Pls. Motion for Summary Judgment at 3-4 (ECF No. 30).
6
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purchasing handguns from FFLs. Compl. {{ 50, 53-54. And, of course,
Fraser has attempted to purchase a pistol from an FFL and has been
turned down. The Government argues that this is not an injury
because Plaintiffs can legally receive and possess handguns as
gifts from parents or guardians. Gov. Memo in Supp. of Motion to
Dismiss at 8.3

For their part, the Plaintiffs acknowledge that, according to
the ATF Opinion, 18-to-20-year-olds can obtain a new handgun from
an FFL purchased by their parent or guardian. Pl. Replacement Br.
at 24 (ECF No. 44). But, they say, that is simply not the point.
Eighteen-to-twenty-year-olds themselves cannot purchase the
handguns from an FFL dealer. And, it is undisputed that parents or
guardians may, for whatever reason, decide not to buy an 18-to-
20-year-old a handgun. It is also undisputed that there is no
recourse from such a parental refusal.

It is beyond question that the deprivation of a right
conferred by the Constitution is an injury in fact. So, 1if, as
they allege, the Plaintiffs have a right under the Second Amendment

to buy handguns, and if the challenged laws and regulations

3 Under the ATF Opinion and the Government'’s argument, one of the
Plaintiffs could supply the entirety of the purchase money to a
parent or guardian who could buy the handgun at the FFL’s store
and walk outside and hand it to the Plaintiff. That is otherwise
known as a “straw purchase,” and is, but for the ATF Opinion,
illegal. 18 U.S.C. § 922(a) (6).

7
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infringe that right, they are injured. It is of no moment that a
parent, as a matter of grace, might help the Plaintiffs to skirt
the statutory and regulatory prohibition.

The Government’'s argument assumes that requiring an adult,
law-abiding citizen to exercise the claimed right through, and at
the grace of, a third-party is not an infringement of the alleged
right. The Government, however, cited no decision that has gone so
far. Nor do there appear to be any.¢* And, indeed, in Brown v.

Entertainment Merchants Association, 564 U.S. 786, 802 (2011) the

Supreme Court rejected a similar argument on the merits in the
First Amendment context, wherein the Supreme Court struck down a
California law prohibiting the sale (but not the possession) of
violent video games to children under the age of 18. Like this
statute, the California law allowed parents (or aunts and uncles)
to purchase and provide the games to children. Id. Yet, the Supreme
Court found that this prohibition on the sale of games implicated
children’s First Amendment rights and proceeded to strike down the

regulation under a strict scrutiny analysis. Id. at 805.

4 In fact, the Government’s briefing on the standing issue is
bereft of any decision on the topic except for a citation setting
forth the standing factors and a decision commenting generally on
an effort to manufacture standing.
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Furthermore, the Government’s argument is predicated on a
limited, and erroneous reading, of the fundamental right protected
by the Second Amendment. As explained infra, Discussion § II(A) (1),
the Second Amendment protects the right to purchase, not just to
possess, a firearm. So, even though an 18-to-20-year-old can
possess a gun given by a parent, the constitutional right of the
18-to-20-year-old to purchase that gun would still be implicated
by the regulations.

The Government next attempts to downplay the significance of
the infringement wrought by the challenged laws. Rather
surprisingly, the Government alternatively suggests that the
Plaintiffs lack standing to challenge the laws and regulations
governing the right to purchase new handguns (which are safe and
warranted by the manufacturer) because the Plaintiffs could buy
used handguns from a private person or at a gun show. While
“[tlhere is, of course, a de minimis level of imposition with which

the Constitution is not concerned,” Bell v. Wolfish, 441 U.S. 520,

540 n.21 (1979) (citation and quotation marks omitted), that
concept does not come into play as part of the standing analysis.
Instead, it is considered at the merits stage of the analysis. See

e.g. United States v. Jacobsen, 466 U.S. 109, 125-26 (1984)

(finding that any intrusion on defendant’s privacy interests was

de minimis and constitutionally reasonable but not gquestioning
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plaintiff’s standing). In any event, that concept is not implicated
in this case, because, as explained infra, Plaintiffs are subject
to an age-based, blanket prohibition from buying a certain type of
gun and the challenged statutes and regulations present more than
a de minimis intrusion on the right to “keep and bear arms.” U.S.
Const. amend. II.

Moreover, there are well-reasoned decisions that support a
finding that these Plaintiffs have standing. For example, in Reese
v. ATF, the court addressed the same argument made by the
Government here. F.Supp.3d _ , No. 6:20-cv-1438, 2022 WL
17859138 (W.D. La. Dec. 21, 2022). Citing a decision of the United
States Court of Appeals for the Fifth Circuit, the district court
in Reese found that the plaintiffs there had adequately satisfied
the injury in fact requirement by alleging that, “but for the
challenged laws, they would be eligible to purchase handguns from
FFLs and would in fact do so.” Id. at *3.

In National Rife Ass’n v. ATF, 200 F.3d 185, 191-92 (5th Cir.

2012), the Fifth Circuit held that the plaintiffs there, who were
similarly situated to the Plaintiffs here, had standing. On that
point, the Fifth Circuit explained that, “by prohibiting FFLs from
selling guns to 18-to-20 year-olds, the laws cause those persons
[18-to-20-year-olds] a concrete particularized injury-i.e., the

injury of not being able to purchase handguns from FFLs.” Id. at

10
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191-92. In so doing, NRA, like Reese, rejected precisely the
parental gifting and purchasing at a gun show (or from a private
seller) arguments on which the Government bases its standing
position in this case.

The reasoning in NRA and Reese are persuasive, and,
considering that the Government cites no authority to the contrary,
NRA and Reese stand unopposed.5 The decision of the Fourth Circuit

in Lane v. Holder, 703 F.3d 668 (4th Cir. 2012), is informative.

In Lane, the Court of Appeals considered the question of standing
in the Second Amendment context. Although the Court of Appeals
held that the Lane plaintiffs (would-be firearms purchasers) had
no standing, it reached the conclusion by contrasting the
regulations in question there with regulations that would burden
consumers “directly.” Id. at 672. The statute and regulations here
at issue do just that.

Furthermore, there is no requirement that, to have standing,
Plaintiffs must attempt to purchase the guns and risk criminal
penalties. A plaintiff does not first need to “expose himself to

actual arret or prosecution to be entitled to challenge a statute

5 Mindful that standing is a jurisdictional doctrine that should
be raised by a court sua sponte, it is significant that the Fourth
Circuit did not raise the issue in Hirschfeld v. ATF, 5 F.4th 407
(4th Cir. 2021), vacated as moot, 14 F.4th 322, 328 (4th Cir.
2021).

11
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that he claims deters the exercise of his constitution rights.”

Susan B. Anthony List v. Direhaus, 573 U.S. 149, 158 (2014)

(quoting Steffel v. Thompson, 415 U.S. 452, 459 (1974)). In this

case, as shown by Fraser’s attempt to purchase a handgun, there
has been “past enforcement against the same conduct” which is “good
evidence that the threat of enforcement is not ‘chimerical.’” Id.
at 164. There thus “exists a credible threat of prosecution” if an
under-aged Plaintiff attempts to purchase a handgun when age-based

prohibitions are fixed by law. Id. at 159 (quoting Babbitt v. Farm

Workers, 442 U.S. 289, 298 (1979)). For that additional reason,
the Plaintiffs have satisfied the imminence requirement of injury

in fact. See also Worth v. Harrington, __ F.Supp.3d __, No. 21-

cv-1348, 2023 WL 2745673, at *19 (D. Minn. March 31, 2023).

For the foregoing reasons, the Plaintiffs have suffered an
injury in fact that is “concrete and particularized” and “actual
or imminent.” Lujan, 504 U.S. at 560-61. And, they have met all of
the other Lujan requirements. Accordingly, they have standing to
bring this action and the Court has subject matter jurisdiction to
decide the pending motions.

II. Second Amendment

The Second Amendment to the Constitution of the United States

provides:

A well regulated Militia, being necessary to
the security of a free State, the right of the

12
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people to keep and bear Arms, shall not be
infringed.

U.S. Const. amend. II. In District of Columbia v. Heller, 554 U.S.

570 (2008) and McDonald v. Chicago, 561 U.S. 742 (2010), the

Supreme Court ‘“recognized that the Second and Fourteenth
Amendments protect the rights of ordinary, law-abiding citizens to

possess a handgun in the home for self-defense.” N.Y. State Rifle

& Pistol Associations, Inc. v. Bruen, 142 S. Ct. 2111, 2122 (2021).

In Bruen, the Supreme Court held, *“consistent with Heller and
McDonald, that the Second and Fourteenth Amendments protect an
individual’s right to carry a handgun for self-defense outside the
home.” Id.é¢
And, importantly for today’s case, the Supreme Court in Bruen
clarified the proper framework for analyzing asserted violations
of the Second Amendment caused by regulatory statutes.
Specifically, Bruen explains:
We reiterate that the standard for applying
the Second Amendment is as follows: When the
Second Amendment’s plain text covers an
individual’s conduct, the Constitution
presumptively protects that conduct. The
government must then justify its regulation by

demonstrating that it is consistent with the
Nation’s historical tradition of firearm

6§ In so doing, the Supreme Court invalidated a state law that
conditioned the exercise of the Second Amendment right on
satisfaction of a state licensing regime which infringed the Second
Amendment. N.Y. State Rifle & Pistol Associations, Inc. v. Bruen,
142 S. Ct. 2111, 2122 (2021).

13
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regulation. Only then may a court conclude
that the individual’s conduct falls outside
the Second Amendment’s ‘unqualified command.’

142 S. Ct. at 2129-30 (emphasis added).’

In other words, Bruen requires two distinct analytical steps.
First, it must be determined if “the Second Amendment’s plain text
covers an individual’s conduct.” Bruen, 142 S.Ct. at 2126 (citation
and quotation marks omitted). If it does, *“the Constitution
presumptively protects that conduct.” Id. Second, if the conduct
is presumptively protected, “the government must demonstrate that
the regulation is consistent with this Nation's historical
tradition of firearm regulation.” Id. To do so, the Government
*must affirmatively prove that its firearms regulation is part of
the historical tradition that delimits the outer bounds of the
right to keep and bear arms.” Id. at 2127.

When establishing that analytical construct, Bruen explicitly
prohibited courts from engaging in any means-end scrutiny. The
Supreme Court also ‘“expressly rejected the application of any
judge-empowering interest-balancing inquiry that asks whether the
statute burdens a protected interest in a way or to an extent that

is out of proportion to the statute’s salutary effects upon other

7 As explained in Bruen, that standard is consistent with how the
Supreme Court has protected other constitutional rights under the
First and Sixth Amendments. 142 S.Ct. at 2129-30.

14
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important governmental interests.” Bruen, 142 S.Ct. at 2129
(cleaned up). Bruen marks a sea-change in Second Amendment law,

throwing many prior precedents into question. See United States v.

Rahimi, 61 F.4th 443, 450 (5th Cir. 2023) (“Bruen clearly
fundamentally changed our analysis of laws that implicate the
Second Amendment”) (cleaned up).

When determining if federal regulations are “consistent with
the Nation’s historical tradition of firearm regulation,” Bruen
instructs courts first to look to evidence from the Founding-era
because “[clonstitutional rights are enshrined with the scope they
were understood to have when the people adopted them.” Bruen, 142

S.Ct. at 2130, 2136 (quoting District of Columbia v. Heller, 554

U.S. 570, 634-35 (2008)). In the Second Amendment context, that
necessitates an examination of evidence from (and around) 1791
when the Second Amendment was adopted. Moreover, when evaluating
the scope of the right at issue, the Court must be wary of
“[h]listorical evidence that long predates” 1791 and “guard against
giving postenactment history more weight than it can rightly bear.”
Id. The further the evidence is removed from 1791, in either
direction, the less salient the evidence becomes. In other words,
the strongest evidence concerning the scope of the right here at
issue comes from the late-eighteenth and early-nineteenth

centuries.

15
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To uphold its burden, the Government must “identify a well-
established and representative historical analogue, not a
historical twin. So even if a modern-day regulation is not a dead
ringer for historical precursors, it still may be analogous enough
to pass constitutional muster.” Bruen, 142 S.Ct. at 2133. When
determining if the Government’s proffered analogous restrictions
pass constitutional muster, the analysis considers “how and why
the regulations burden a law-abiding citizen’s right to armed self-
defense.” Id.

Mindful of these instructions from Bruen, the following

analysis proceeds in the format that Bruen specified.®

8 Tt is also well to remain mindful that, in Heller, the Supreme
Court explained that:

nothing in our opinion should be taken to cast
doubt on longstanding prohibitions on the
possession of firearms by felons and the
mentally ill, or laws forbidding the carrying
of firearms 1in sensitive places such as
schools and government buildings, or laws
imposing conditions and qualifications on the
commercial sale of arms.

554 U.S. at 626-27. This list from Heller was not reiterated in
Bruen. So, it is not clear how these “longstanding prohibitions”
fit within the Bruen framework. 554 U.S. 570, 626-67 (2008). But,
the absence of this list from Bruen does not mean that the
“longstanding prohibitions” mentioned in Heller were removed by
Bruen. Infra Discussion, § II(C); see Bruen, 142 S.Ct. at 2162
(Kavanaugh, J. concurring); at 2189 (Breyer, J. dissenting).
16
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A) Does The Restricted Conduct Falls Within the Text of the
Second Amendment?

The first step of the Bruen analytical framework is to
determine if the relevant conduct falls within the plain text of
the Second Amendment. In this case, that question is a two-fold
one:

(1) Does the right to “keep and bear arm” include the right
to purchase arms? and

(2) Are law abiding 18-to-20-year-olds part of the *“the

people” protected by the Second Amendment?

1. The Right to Keep Arms Includes the Right to Purchase Arms

Plaintiffs argue that the right to purchase or receive a
handgun falls within the Second Amendment’s textual right to “keep
and bear arms.” Pl. Replacement Br. at 12 (ECF No. 44). According
to Plaintiffs, “[tlhe plain meaning of the verbs ‘have’ or
‘possess’ inherently include the act of receipt.” Id. The
Government, however, takes the view that the right to “keep and
bear” arms does not include “a right to purchase arms, let alone
the right to purchase a handgun from a particular source.” Gov.
Replacement Br. at 13 (ECF No. 43). “This conclusion,” says the
Government, “is consistent with Heller, which held that ‘'laws
imposing conditions and qualification on the commercial sale of

arms’ are ‘presumptively lawful.’” Id. at 14 (quoting District of

Columbia v. Heller, 554 U.S. 570, 626-27, n.26 (2008)).

17
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When conducting a textual interpretation of the Amendment,
courts “are guided by the principle that. . . its words and phrases
were used in their normal and ordinary as distinguished from

technical meaning.” District of Columbia v. Heller, 554 U.S. 570,

576 (2008) (citation and quotation marks omitted). Based on this
guiding principle, the Supreme Court concluded that "“the most
natural reading of ‘keep Arms’ in the Second Amendment is to ‘have
weapons’” and to ‘“bear arm” means “simply the carrying of arms.”
Id. at 582, 589. At its core, the Second Amendment “guarantee [s]
the individual right to possess and carry weapons in case of
confrontation.” Id. at 592.

Commonsense and logic tell us that, unless one is a maker of
guns, the right to “keep”/have a gun necessarily means that one
must purchase it, steal it, be given it by another, or find one
that another has lost. That, of course, includes a handgun which
was the subject “arms” in Heller. 554 U.S. at 628. Thus, given its
ordinary, commonsense, and logical meaning the right to “keep arms”
(the right to “have”) of necessity includes the right, inter alia,
to purchase arms. That then puts an end to the textual inquiry
with the conclusion that the conduct at issue is protected by the
plain text of the Second Amendment.

However, it must be acknowledged that the text of the Second

Amendment does not specifically contain the word “purchase.”

18
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Several courts have held that, to determine whether the textural
phrase “keep and bear arms” in the Second Amendment includes a
right to purchase, it is appropriate to consider other parts of
the text of the Second Amendment and assess whether that text
supports a right to purchase. See Joseph E. Sitzmann, “High-Value,
Low-Value, and No-Value Guns: Applying Free Speech Law to the
Second Amendment,” 86 U. Chi. L. Rev. 1981, 2015-16 (Nov. 2019).
The Second Amendment accords protection of “the right of the
people to keep and bear Arms,” by providing that the right “shall
not be infringed.” U.S. Const. Amend. II (emphasis added). The
Second Amendment is unique in its use of “infringed” for the word
does not appear anywhere else in the Constitution. Despite its
uniqueness, the term “infringed” has received little attention by
scholars or courts. However, Heller took the view that “infringed”
“implicitly recognizes the pre-existence of the right.” 554 U.S.
at 592. As articulated in Heller, the Second Amendment does not
serve to grant a right but rather preserves a right that the people
already possessed. Therefore, to “keep and bear” serves to identify
the right protected, not to define the right in the first instance.
The definition of “infringe” further supports the conclusion
that the pre-existing right includes a right to purchase.
“Infringe” is defined in modern dictionaries as “to encroach upon

in a way that violates law or the rights of another.” “Infringe,”

19
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Merriam-Webster.com. “Encroach,” in turn, has two definitions: “to

enter by gradual steps or by stealth into the possessions or rights
of another” and “to advance beyond the usual or proper limits.”

“Encroach,” Merriam-Webster.com. Those words have possessed the

same meaning since the sixteenth century and the Founders would
have understood them in the same way.? Not simply protecting the
heartland of the preserved right, the Second Amendment protects
the environs surrounding it to prevent any encroachment on the
core protections. Thus, by virtue of the word “infringed,” the
Second Amendment’s protective textual embrace includes the conduct
necessary to exercise the right (“to keep and bear”) and that, as
explained above, includes the right to purchase arms so that one
can keep and bear them.

This is fully consistent with discussions of numerous federal
courts of appeal which, when ascertaining the textual reach of the
Second Amendment, “have held that the Second Amendment protects
ancillary rights necessary to the realization of the core right to

possess a firearm for self-defense.” Teixeira v. Cnty. of Alameda,

873 F.3d 670, 677 (9th Cir. 2017). Among these rights is “the

ability to acquire arms.” Id. at 677-78 (citing to Ezell v. City

9 Merriam-Webster identifies the first use of “infringe” in 1513
with the meaning as defined above. “Encroach” was first used in
1528 with the meaning defined first above. *“Infringe” and
“Encroach,” Merriam-Webster.com.

20
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of Chicago, 651 F.3d 684, 704 (7th Cir. 2011)); but see Nat’l Rifle

Assoc. v. Bondi, 61 F.4th 1317, 1324-25 (11lth Cir. 2023) (declining

to decide the question). So too have district courts. United States

V. Quiroz, __ F.Supp.3d __, PE:22-CR-00104-DC, 2022 WL 4352482, at

*3 (W.D. Tex. Sept. 19, 2022); Ill. Ass’'n of Firearms Retailers v.

City of Chi., 961 F.Supp.2d 928, 930 (N.D. Ill. 2014).1° As the

Northern District of Illinois concluded, “the ban on guns sales
and transfers prevents [individuals] from fulfilling. . . the most
fundamental pre-requisite of legal gun ownership—that of simple

acquisition.” Ill. Ass’n of Firearms Retailers, 961 F.Supp.2d at

938.

The Fourth Circuit has not explicitly ruled on this question,
but its precedent supports a finding that the right to purchase a
firearm is corollary to the right to keep a firearm. In United

States v. Hosford, 843 F.3d 161, 166 (4th Cir. 2016), the Fourth

Circuit found that the Second Amendment does not include a right
to sell firearms. Citing to the four *“longstanding” Heller
exceptions, the Fourth Circuit determined in Hosford that the “the

prohibition against unlicensed firearm dealing is a longstanding

10 state courts have reached the same conclusion. Andrews v. State,
50 Tenn. 165, 178 (1871); Elhert v. Settle, 105 Va. Cir. 544,
CL20000582, at *3 (2020) (unpublished) (“The lack of a right to
buy and sell arms would negate the right to keep arms”)
(interpretating the Virginia constitutional right which is co-
extensive with the federal Second Amendment).
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condition or qualification on the commercial sale of arms and is
thus facially constitutional.” Id. But, the Fourth Circuit did not
extend its holding to the purchasing of firearms. And, notably,
the oft-quoted language of Heller, on which Hosford relied, extends
only to the commercial sale, not the commercial purchase, of arms.
Hosford also distinguished the constitutional regulations in
question, governing the commercial sale of firearms, £from
regulations infringing on individuals’ ability to “purchase or
sell firearms owned for personal, self-defensive use.” Id. at 168.
This teaches that the Fourth Circuit too considers the right to
purchase a firearm corollary to the right to keep one. One able
commentator has reached that conclusion. Sitzmann, “High-Value,
Low-Value, and No-Value Guns,” 86 U. Chi. L. Rev. at 2023 (“the
Fourth, Ninth, and Seventh Circuits all support a single,
underlying message: there is no individual right to sell a firearm
conferred by the Constitution, even though there is a right to
acquire and use one”).

For the foregoing reasons and, consistent with the text and
logic of the Second Amendment, the Court finds that the right to

purchase a gun falls within the Second Amendment’s plain text.
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2. Eighteen to Twenty-One-Year-Olds Fall Within “the people” the
Second Amendment Protects

The Second Amendment protects the right of “the people” to
keep and bear arms. U.S. Const. amend. II. But, who are the people
to whom this right extends?

Plaintiffs argue that “[l]law abiding citizens who are
eighteen and older fall within the ‘the [sic] people’ due to their
unqualified presence as law-abiding adults within the body-politic
and political community.” Pl. Replacement Br. at 4. According to
Plaintiffs, the “age of majority” is the determinative factor for
whether an individual is one of “the people” and that, in many
contexts, 18 is the age of majority today. Id. at 4-5. The
Government, on the other hand, argues that “individuals under the
age of 21 are not included in the phrase ‘the people’ within the
meaning of the Second Amendment.” Gov. Replacement Br. at 11. This,
says the Government, is because, at the time of the Founding, 21—
not 18—marked the divide between minority and majority. Id. at 16.

Although the Supreme Court “has not precisely defined” the
meaning of “the people” in the Second Amendment, it has provided
guidance as to the reach of the term as used in the Constitution.

United States v. Jackson, No. ELH-22-141, 2023 WL 2499856, at *6

(D. Md. March 13, 2023). Thus, in United States v. Verdugo-

Urquidez, the Supreme Court explained that:
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“the people” protected by the Fourth
Amendment, and by the First and Second
Amendments, . . . refers to a class of persons
who are part of a national community or who
have otherwise developed sufficient
connection with this country to be considered
part of that community.

494 U.S. 259, 265 (1990) (emphasis added). Moreover, in Heller,
the Supreme Court began its analysis “with a strong presumption
that the Second Amendment right is exercised individually and

belongs to all Americans.” District of Columbia v. Heller, 554

U.S. 570, 581 (2008) (emphasis added). Further, citing Verdugo-
Urquidez, the Supreme Court in Heller instructed that the term
“the people” “unambiguously refers to all members of the political
community, not an unspecified subset.” Id. at 580. Heller also
identifies Second Amendment rightsholders as “all Americans,”
“citizens,” “Americans,” and “law-abiding citizens” at various
points. Pratheepan Gulasekaram, “'The People’” of the Second
Amendment: Citizenship and the Right to Bear Arms,” 85 N.Y.U. L.

Rev. 1521, 1530-31 (2010) (quoting Heller, 128 S.Ct. at 2790, 2791,

2815 n.24, 2816, 2818).

Even with this language, Heller does not settle the inquiry
because the definition of the “political community” is no more
specific than that of “the people.” Dictionaries provide no help

on the inqui because the term “political community” is not
ry p Y
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defined by Merriam-Webster, the Oxford English Dictionary or any
other contemporary dictionary.

In its telling, Bruen does not provide much further guidance.
Nor does Bruen contain a thorough discussion of the definition of
“the people.” But, Bruen does deem it “undisputed” that “ordinary,

law-abiding, adult citizens” are part of “the people.” N.Y. State

Rifle & Pistol Assoc. v. Bruen, 142 S.Ct. 2111, 2134 (2022).%

Taken as a whole, Supreme Court precedent teaches that “the
people” comprise all “members of the political community,” Heller,
554 U.S. at 580, which includes, at a minimum, all “ordinary, law-
abiding, adult citizens,” Bruen, S.Ct. at 2134. See also Robert H.
Churchill, “Gun Regulation, the Police Power, and the Right to
Keep Arms in Early America: The Legal Context of the Second
Amendment,” 25 Law & Hist. Rev. 139, 159 (2007) (the Founding
generation “attempt[ed] to preserve the connection between the
right to keep arms and membership in the body politic”). With the

foregoing in mind, the inquiry turns to whether ordinary, law-

11 In his Bruen concurrence, Justice Alito noted “[the Bruen
decision] does not expand the categories of people who may lawfully
possess a gun, and federal law generally. . . bars the sale of a
handgun to anyone under the age of 21.” 142 S.Ct. at 2157-58.
However, in so stating, Justice Alito did not conduct a historical
analysis. Because that observation is in a concurrence and is a
cursory comment at that, the Court notes it but gives it no
analytical weight.
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abiding 18-to-20-year-olds are considered part of the “political
community.”

a) wWhat is the “Political Community”

The first task in determining who is a member of the
“political community” is to determine at which point in time to
base the analysis—in 1791 (the date the Second Amendment was
adopted) or 2023.

At its base, the position taken by the Government and amicus
Everytown for Gun Safety requires the Court to consider the
definition of “the people” at the time of Founding. The Government
argues that Congress has the authority to select the minimum age
to directly purchase a handgun and it is within Congress’s
authority to vest this right at 21 because “[tlhe Constitution
established only one right that vests at the age of 18: voting.”
Memo. in Supp. of Motion to Dismiss at 10 (ECF No. 22). To support
its conclusion, the Government argues that 21 was the age of
majority at the time of Founding and, that therefore, the Second
Amendment allows for the regulation of the sale of firearms to
those under that age. Id. at 10-11. Though the Government does not
explicitly make this point, it is, in effect, asking the Court to
apply Founding-era principles in determining to whom the Second

Amendment applies. Everytown does too, stating “those younger than
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21 are [not] considered part of ‘the people’ covered by the
Amendment’s text.” Everytown Amicus Br. at 9.

The Plaintiffs, on the other hand, urge the Court to adopt
today’s understanding of 18 as the age of majority. Pl. Response
in Opp. to Motion to Dismiss at 6 (ECF No. 27). Under this view,
“the people” applies to everyone considered part of the political
community today, not just those considered part of it in 1791.

Without exploring the full implications of the argument,
other courts have accepted some version of the Government’s
argument. The Fifth Circuit tentatively suggested, but refused to
hold, that the Second Amendment did not protect the ability of 18-
to-20-year-olds to purchase handguns citing to the fact that 21

was the age of majority at the Founding. Nat’l Rifle Ass’'n. V.

ATF, 700 F.3d 185, 201, 203 (5th Cir. 2012) .2 After Bruen, a
district court reiterated this determination in 2022. Reese V.
ATF, _ F.Supp.3d _ , No. 6:20-cv-014382022, WL 17859138, at *10
(W.D La. Dec. 21, 2022).

Evaluating a state law, the Western District of Pennsylvania
also determined that “age-based restrictions limiting the rights
of 18-20-year-old adults to keep and bear arms fall under the

‘longstanding’ and ‘presumptively lawful’ measures. . . evading

12 see Appendix A.
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Second Amendment scrutiny” and pointed to a “strong consensus”
among lower courts “that such restrictions fall outside the scope
of the rights protected by the Second Amendment.” Lara V.
Evanchick, 534 F.Supp.3d 478, 489, 491 (W.D. Pa. 2021). Having so
found, those courts concluded that such regulations are not subject
to any further scrutiny.

While Reese and Lara are informative, they certainly are not
dispositive. Other district courts have come to the opposite
conclusion and have held that 18-to-20-year-olds are part of “the
people.” For instance, the Northern District of Texas held that
law-abiding 18-to-20-year-olds are part of the national community

and thus part of “the people.” Firearms Policy Coalition v. McCraw,

___ F.Supp.3d __, No. 4:21-cv-1245, 2022 WL 3656996, at *4 (N.D.
Tex. August 25, 2022). And, earlier this year, the District of
Minnesota determined that those aged 18 and up are part of the

people. Worth v. Harrington, __ F.Supp.3d_ , No. 21-cv-1348, 2023

WL 2745673, at *7, *9 (D. Minn. March 31, 2023). Worth looked to
the “normal and ordinary meaning of ‘the people’” and determined
it “includes all Americans who are part of the national community.”
Id. at *7. The analysis in Worth is an especially well-reasoned
approached.

No federal appellate court, much less the Supreme Court, has

squarely determined that the Second Amendment’s rights vest at age
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21. To date, three circuits, the Fifth, Seventh, and Eleventh,
have looked at this question head-on and have declined to answer

it. Nat’l Rifle Ass’n., 700 F.3d at 203-04; Horsley v. Trame, 808

F.3d 1126, 1131 (7th Cir. 2015); Nat’l Rifle Assoc. Vv. Bondi, 61

F.4th 1317, 1324 (11th Cir. 2023). Both the Fourth and the Ninth
Circuit held that 18-to-20-year-olds are part of “the people”

protected by the Second Amendment. Hirschfeld v. ATF, 5 F.4th 407

(4th Cir. 2021), vacated by 14 F.4th 322 (4th Cir. 2021); Jones V.

Bonta, 34 F.4th 704 (9th Cir. 2022), opinion vacated on reh'g, 47

F.4th 1124 (9th Cir. 2022). Hirschfeld and Bonta were decided

before Bruen. Hirschfeld was vacated as moot because the plaintiff

turned 21 when the case was on appeal. 14 F.4th 322 at 326-27.
Bonta was vacated and remanded to the district court because of
Bruen. 47 F.4th at 1124.

The analysis of the issue in Hirschfeld is especially

instructive. After reviewing the use of “the people” in rights
enumerated in the First and Fourth Amendments and less analogous
rights, such as due process, equal protection, and to be free from
cruel and unusual punishment, the Fourth Circuit expressed the
view that “it is hard to conclude that 18-to-20-year-olds have no
Second Amendment rights where almost every other constitutional

right affords them that protection.” Hirschfeld, 5 F.4th at 424.

Although that decision has been vacated and thus is neither binding
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nor of precedential effect, the analysis of the issue is sound and
logically persuasive on the point. And, the analyses and the
conclusions are the views compelled by the record here.

Nor has any district court within the Fourth Circuit decided
this question. Thus, the only decisions determining whether 18-
to-20-year-olds fall outside, or within the protection of, the
Second Amendment are out-of-circuit district courts. The decisions
in McCraw and Worth are more persuasive and better-reasoned on the
point so the Court here follows their lead.

Moreover, their view is in keeping with what the Supreme Court
has done not to restrict the analysis of the term “the people” to
the Founding-era. That is because: (1) taken to its logical extent,
the Government’s argument would remove Second Amendment
protections for vast swaths of the American population; and (2)
Heller and Bruen support adopting a modern understanding of the
definition of “the people.”

First, taken to its full extent, the Government’s argument
leads to a constitutionally untenable result. It is no secret that
the American political community has not always been as inclusive
as it is today. Throughout our Nation’s history, the definition of

“the people” has evolved and changed—for the better. See generally

A.E. Dick Howard, “Who Belongs: The Constitution of Virginia and

the Political Community,” 37 J. Law & Pols. 99 (2022) (evaluating
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this question in the context of the Virginia Constitution). Also,
“if ‘members of the political community’ is taken to mean ‘eligible
voters’ — which is not an unreasonable definition, though certainly
not the only one,” the political community at the time of the
Founding only included white, landed men - the lauded independent
(white, male) yeoman farmers. “The Meaning(s) of ‘'The People’ in
the Constitution,” 126 Harv. L. Rev. 1078, 1085 (2013).%3

It is well to recall that, since the early days of the
Republic, we have gone from a Nation whose Supreme Court firmly
declared that the free descendants of slaves were not citizens,

Dred Scott v. Sandford, 60 U.S. 393, 406 (1857), to one that

bestows citizenship regardless of race, U.S. Const. amend. XIV. We
have also gone from a Nation where a husband’s legal status
subsumed his wife’s to one where women are treated as full and

equal members of society. Blackstone, 1 Commentaries, c¢h. 15, at

13 gee also Sanford Levinson, “The Embarrassing Second Amendment,”
99 Yale L.J. 637, 647 (1989); Churchill, “Gun Regulation, the
Police Power, and the Right to Keep Arms in Early America,” 25 Law
& Hist. Rev. at 156, 166 (2007) (arqguing that the right extended
to all free white men, regardless of property status); but see Op.
of Judge Appleton, 44 Me. at 523 (determining that minors and
married women are members of the political community despite
“labor[ing] under numerous disabilities of person and property”
and lacking suffrage and observing “Were the right of suffrage
necessary to constitute citizenship, three-fourths of the free
people of the country would, by reason of age, sex, or the poverty
of their condition, be disfranchised”).
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430 (“*the husband and wife are one person in law: that is, the
very being or legal existence of the woman is suspended during the
marriage, or at least is incorporated and consolidated into that
of the husband; under whose wing, protection, and cover, she

performs everything”); Hargaves & Butler, 2 First Part of the

Institutes of the Laws of England, Notes on Lord Coke's First

Institute, Or Commentary Upon Littleton, ch. 11 § 183; Saul

Cornell, “‘Infants’ and Arms Bearing in the Era of the Second
Amendment: Making Sense of the Historical Records,” 40 Yale L. &
Pol'y Rev. 1, 21 (Fall, 2021). In fact, at the time of the Founding,
as one scholar—ironically arguing in favor of a 1791 interpretation
of the meaning of “the people”-noted, “[i]ln many respects, the
situation of minors under twenty-one resembled that of married
women under coverture.” Cornell, “‘Infants” and Arms Bearing in
the Era of the Second Amendment,” at 9. Membership in the political
community has grown to include numerous groups—women, minorities,
and minors—that were denied inclusion at the time of the Founding.

This observation is not to disparage the Founders or their
times. Instead, it is a testament to the ideals engrained in our
Constitution by the Founders that our Nation has greatly expanded
its definition of “the people” in the 232 years since the adoption
of the Second Amendment. Tara Smith, “Originalism's Misplaced

Fidelity: Original Meaning is Not Objective,” 26 Const. Comment.
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1, 13-14 (2009) (“[Tlhe ‘will of the people’ [as articulated in
the Constitution] at best reflects the will of some people, but
far from all”). But it is to say that, if the Court were to accept
the Government’s position of 1limiting the definition of ™“the
people” to those understood to fall within it at the time of the
Founding, the Second Amendment would exclude protections for vast
swaths of the American population who undoubtably are members of
the political community today.?*

The Supreme Court’s language in Heller and Bruen further
reinforces this conclusion. When Heller used the term “the people,”
it did not limit “the people” to only the members of the political
community at the time of Founding. Instead, Heller clarified that
the term included “all members. . . not an unspecified subset.”
Heller, 554 U.S. at 580. The Court specifically rejected limiting
the political community to those who were members of the militia,
a group consisting of “free able-bodied white male citizens [within
the ages of 18 and 45],” that may loosely map on to the Founding-

era understanding of political community. Id. at 596. Instead,

14 This is neither the time nor place to thoroughly define and
discuss each contour of “the people” at the time of the Founding.
But, it appears that, at the minimum, all those of African
descendent (many of whom were still enslaved), Native Americans,
and likely many white married women would not be included. Though
this is doubtlessly not the Government’s intent, this is the
logical end of the Government’s argument, and it is a view to which
the Court simply cannot subscribe.
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Heller held that there is a “strong presumption that the Second

Amendment right. . . belongs to all Americans.” Id. at 581

(emphasis added) .

In Bruen, the Supreme Court did not conduct a historical
analysis of the meaning of “the people.” It treated the question
as a simple one and concluded that, at least, the term applied to
all “adult citizens,” and the Court did not make any attempt to
determine if the petitioners in question would have been considered
“adult citizens” at the time of the Founding. Bruen, 142 S.Ct. at
2134. The approach manifest in Heller and Bruen supports a finding
that today’s understanding of “the people” is appropriate when
considering the reach of the Second Amendment in the context
presented by the motions under consideration.?S

b) Eighteen-to-Twenty-year-olds are Members of the Political
Community

With that conclusion in mind, the analysis now turns to
whether, under today’s standards, 18-to-20-year-olds are members

of the political community.

15 There is, of course, a logical inconsistency in applying an
Originalist understanding of “keep and bear arms” and a modern
understanding of “the people.” But, fealty to the teachings of
Heller and Bruen and the need to avoid the unacceptable reach of
the Government’s position warrants the result reached here.
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The text of the Constitution does little to guide the inquiry
because the Second Amendment itself includes no reference to age.
U.S. Const. amend. II. And the Constitution “does not set forth an

age of majority.” Horsley v. Trame, 808 F.3d 1126, 1130 (7th Cir.

2015).

Of course, the Founders made reference in the Constitution to
age and, in so doing, made age a criterion for enjoyment of rights.
For example, they imposed age limits on the right to hold offices.1¢
Later amenders twice referenced age in terms of voting. U.S. Const.
amend. XIV § 2 (granting the right to vote to male citizens over
the age of 21); amend. XXVI (granting the right to vote to all
citizens over the age of 18). From these facts, we know that, when
they thought it necessary to do so, the Founders used age to
regulate access to important rights. That the Founders choose not
to so circumscribe access to the Second Amendment rights to keep
and bear arms is probative of their intent as to the age limit (or
lack thereof) on the access to the right itself. However, that is
certainly not dispositive of the issue. Therefore, it is necessary

to look beyond the text of the Constitution itself.

16 The Constitution set forth the minimum age for holding certain
offices: 25 for members of the House of Representatives, U.S.
Const. art. 1, § 2; 30 for Senators, U.S. Const. art. 1, § 3; and
35 for President, U.S. Const. art. II, § 1.
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It is true that the age of 18 is an arbitrary age to determine
adulthood and the full vesting of the rights of citizenship. This
has always been true. Blackstone himself admits that the age of

majority is “merely arbitrary.” 1 Blackstone Commentaries, ch. 17,

at 452; see also In re Dewey, 11 Pick. 265, 271 (Mass. 1831) (“The

age of maturity or full age is a matter of arbitrary regulation”);

United States v. Blakeney, 3 Gratt. 405, 415 (Va. 1847) (op. of

Baldwin, J.) (“It is a matter of substance and not of form; and a
man has as much dicretion [sic] at the age of twenty years, eleven
months and twenty-five days, as he has at the full age of twenty-
one”). But, “[tlhe age of 18 is the point where society draws the
line for many purposes between childhood and adulthood.” Roper v.
Simmons, 543 U.S. 551, 574 (2005).

Today, many of the rights and responsibilities of citizenship
fall upon the shoulders of 18-year-olds. At 18, individuals receive
the franchise, the most fundamental symbol of membership in the
political community. U.S. Const. amend. XXVI. Voting is a key right
of citizenship but, with it, come various obligations. When young
men turn 18, they are required to register with the Selective
Service. 50 U.S.C. § 3802(a). Eighteen is also the age that

individuals are eligible to enlist in the military without their
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parents’ or guardians’ permission. 10 U.S.C. § 505(a).'” Likewise,
individuals become eligible for federal jury duty at 18. 28 U.S.C.
§ 1865(b) (1). And, at 18, they lose the Eighth Amendment’s shield
from the death penalty and become fully answerable for their crimes
as adults. Roper, 543 U.S. at 574. These examples teach that, upon
achieving their eighteenth birthday, individuals have gained
admittance into the political community.

It is, of course, true that some privileges of citizenship
are denied to individuals under the age of 21. To the continued
consternation of college students across the country, the drinking

age remains 21. See South Dakota v. Dole, 483 U.S. 203, 205-06

(1987) . And, Congress recently raised the age to purchase tobacco
products to 21. 21 U.S.C. § 387(f) (d) (5).

These delayed privileges of citizenship are distinguishable
from the right to keep and bear arms because that right is
enshrined in the Constitution. There is no similar constitutional
right to consume alcohol or to use tobacco. Therefore, when it
comes to controlled substances and health, legislatures
constitutionally may regulate these matters within reason and
their determinations are due significant judicial deference. In

contrast, in the Second Amendment context, “judicial deference to

17 Individuals may join the military at 17 with their parents’ or
guardians’ permission. 10 U.S.C. § 505(a).
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legislative interest balancing. . . 1is not deference that the

Constitution demands.” N.Y. State Rifle & Pistol Assoc. v. Bruen,

142 S.Ct. 2111, 2131 (2022). “The Second Amendment ‘is the very
product of an interest balancing by the people’ and it ‘surely
elevates above all other interests the right of 1law-abiding,

responsible citizens to use arms’ for self-defense.” Id. (quoting

District of Columbia v. Heller, 554 U.S. 570, 635 (2008)). This

accords the Second Amendment the same respect as other
constitutional rights.

If the Court were to exclude 18-to-21-year-olds £from the
Second Amendment’s protection, it would impose limitations on the
Second Amendment that do not exist with other constitutional
guarantees. It is firmly established that the rights enshrined in
the First, Fourth, Fifth, Eight, and Fourteenth Amendments vest

before the age of 21. See Firearms Policy Coal. Inc. v. McCraw,

___ F.Supp.3d _, No. 4:21-cv-1245-P, 2022 WL 3656996 at *4-5
(finding that the Second Amendment includes 18-to-20-year-olds
because the First, Fourth, Fifth, Eight, and Fourteenth Amendments

apply to all Americans regardless of age) (citing to W. Va. State

Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943) (free exercise);

Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506,

(1969) (free speech); New Jersey v. T.L.O., 469 U.S. 325, 334

(1985) (Fourth Amendment); Fisher v. Univ. of Tex., 579 U.S. 365

38



Case 3:22-cv-00410-REP Document 47 Filed 05/10/23 Page 39 of 71 PagelD# 1967

(2016) (equal protection); Goss v. Lopez, 419 U.S. 565, 574 (1975)

(due process); Kent v. Dulles, 357 U.S. 57, 65-66 (1958) (travel) ;

Roper v. Simmons, 543 U.S. 551, 574 (2005) (Eighth Amendment);

Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954) (equal educational

opportunities)); see also Worth v. Harrington, __ F.Supp.3d__, No.

21-cv-1348, 2023 WL 2745673, at *7 (D. Minn. March 31, 2023)
(*Although one can find certain limitations upon the rights of
young people secured by both the First and Fourth Amendments,
neither has been interpreted to exclude 18-to-20-year-olds from

their protections”); Carey v. Pop. Servs. Internat’l., 431 U.S.

678, 692 n.14 (1977).

Like these other rights, the Second Amendment’s protections
apply to 18-to-20-year-olds.l® By adopting the Second Amendment,
the people constrained both the hands of Congress and the courts
to infringe upon this right by denying ordinary law-abiding
citizens of this age the full enjoyment of the right to keep and
bear arms unless the restriction is supported by the Nation’s
history.!® That is what Bruen tells us. To that inquiry, we now

turn.

18 This, of course, does not mean that the Second Amendment applies
to individuals under the age of 18 who have not yet attained full
admittance into the political community.

19 Furthermore, it is not at all clear that the age of majority at
the Founding is the appropriate measure for measuring the reach of
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B) Prohibitions on the Rights of 18-to-20-year-olds to Purchase
Handguns are not Supported by our Nation’s History and Tradition

Having determined that the «conduct in question, the
purchasing of handguns by individuals between the ages of 18-to-
20-years, is covered by the Second Amendment, the next step is to
determine if the regulating statute and implementing regulations
are “consistent with this Nation’s historical tradition.” N.Y.

State Rifle & Pistol Assoc. v. Bruen, 142 S.Ct. 2111, 2135 (2022).

The burden is on the Government to “affirmatively prove that its
firearms regulation is part of the historical tradition that
delimits the outer bounds of the right to keep and bear arms.” Id.

at 2127.20 The Government has not met its burden.

the Second Amendment. On that score, it should be kept in mind
that the Second Amendment, although not confined to the militia
did nonetheless consider the militia as a factor prompting its
enhancement. Heller, 554 U.S. at 582-83. And, as explained below
in, Discussion § II(B) (1), the age of 18, not the age of 21, was
the relevant age for membership in the militia. That fact cuts
against a finding that the age of majority was what the Founders
had in mind as a limitation on the reach of the Second Amendment.

20 As many of our sister courts have done, the Court “pause[s] to
note the challenges created by Bruen’s assignment.” United States
v. Jackson, No.: ELH-22-141, 2023 WL 2499856, at *10 (D. Md. March
13, 2023); see for example Nat’l Rifle Assoc. v. ATF, 700 F.3d
185, 204 (5th Cir. 2012) (“we face institutional challenge in
conducting a definitive review of the relevant historical
record”); Worth v. Harrington, __ F.Supp.3d __, No. 21-cv-1348,
2023 WL 2745673, at *9 (D. Minn. March 31, 2023); Bruen, 142 S.Ct.
at 2177 (Breyer, J. dissenting). The Court is staffed by lawyers
who are neither trained nor experienced in making the nuanced
historical analyses called for by Bruen. There is a reason that
historians attend years of demanding schooling and that their
40
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When determining if a regulation is part of our Nation’s
historical tradition, “not all history is created equal.” Bruen,
142 S.Ct. at 2136. The Court must most heavily credit the
historical sources from around the time of the ratification of the

Second Amendment (1791).2! Id. at 2135-36; see also id. at 2163

scholarship undergoes a rigorous peer-review process before
publication. And, history is a vocation itself. The analytical
construct specified by Bruen is thus a difficult one for non-
historians. Of course, Bruen lessens the difficulty to some extent
by requiring the parties to assemble the historical record. Bruen,
142 S.Ct. at 2130 n.6. But, that approach is itself problematic
because, as this case shows, important parts of the historical
record can be overlooked or ignored by the parties. And, of course,
the role of advocate is not conducive to objective presentation of
what counsel considers to be the historical record. Nevertheless,
Bruen clearly prescribes the approach to be taken, and the Court
will proceed as instructed.

21 Amicus Everytown for Gun Safety argues that 1868, when the
Fourteenth Amendment was adopted, is the correct focus for Second
Amendment analysis. Everytown Amicus Br. at 5. It argues that the
ratification of the Fourteenth Amendment requires courts to apply
an “updated 1868 understanding of the Bill of Rights” even when
considering federal law. Id. (quoting Kurt T. Lash, “Respeaking
the Bill of Rights: A New Doctrine of Incorporation,” 97 Ind. L.J.
1439, 1441 (2022)). But, because this case concerns federal law,
the Court is bound, under Bruen, to give the most weight to
Founding-era evidence. The Fourteenth Amendment did nothing to
affect the meaning of the Second Amendment when adopted. Unlike
when considering the constitutionality of state laws, the Court
does not need to assess the understanding of the Second Amendment
at the time of the passage of the Fourteenth Amendment. Bruen, 142
S.Ct. at 2136; see Nat’l Rifle Assoc. v. Bondi, 61 F.4th 1317,
1321-22 (11lth Cir. 2023) (considering Reconstruction-era laws when
discussing the Second Amendment as applied to the states) in
contrast to United States v. Rahimi, 61 F.4th 443, 456 (5th Cir.
2023) (considering Founding-era laws when discussing the Second
Amendment as applied to the federal government) .
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(Barret, J. concurring) (*today’'s decision should not be
understood to endorse freewheeling reliance on historical practice
from the mid-to-late 19th century to establish the original meaning

of the Bill of Rights”); United States v. Rahimi, 61 F.4th 443,

456 (5th Cir. 2023).

The analysis now proceeds on the basis of the record created
by the parties: (1) militia laws and (2) laws regulating the age
of purchasing handguns. 22

1. Militia Laws

The militia laws in the record do not support a finding that
prohibiting the purchase of handguns by individuals between the
ages of 18 and 20 comports with our Nation’s history and
traditions.

Although District of Columbia v. Heller determined that,

textually, “the right to ‘keep Arms’...[is] unconnected with
militia service,” 554 U.S. 570, 582 (2008), the age of militia
enrollment is relevant in helping to determine the history and
tradition of firearms regulations. The fact that an individual
could, or was required to, serve in the militia indicates that

society believed that he lawfully could, and should, keep and bear

22 In collecting these sources that Court has mostly, but not
exclusively, relied on the historical sources compiled by the
parties. Bruen, 142 S.Ct. at 2130 n.6.
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arms. Furthermore, because militiamen generally were responsible
for providing their own firearms, it is logical to conclude that
18-to-20-year-olds were not prohibited from purchasing them.

The Government rightly points out that possessing guns in a
militia setting is not identical to having the constant use of