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FILED

April 25, 2022
IN THE UNITED STATES DISTRICT COURT CAREN
FOR THE NORTHERN DISTRICT OF TEXAS MITCHELL

FORT WORTH DIVISION CLERK, U.S. DISTRICT
COURT

UNITED STATES OF AMERICA
V. Ne. 4:21-CR-00005-O

THE BOEING COMPANY

MOTION FOR LEAVE TO FILE AMICUS CURIAE LETTER BRIEF TO REQUEST
THAT THE COURT INVITE FURTHER BRIEFING ON PROPER REMEDIES

TO THE HONORABLE REED O’CONNOR, UNITED STATES DISTRICT JUDGE:

Proposed amicus, United States Senator Ted Cruz, respectfully requests leave to file the
attached amicus curiae brief to request that this Court invite further briefing on the proper remedy
or remedies are appropriate in this matter instead of the collusive deferred prosecution agreement
(“DPA”) that was submitted by the United States Department of Justice and the Bocing Company.
See Local Rule 7.2(b) (“An amicus brief may not be filed without leave of the presiding judge.”).
Pursuant to Local Rule 7.1(a), proposed amicus states that he has contacted counsel for both
Plaintiff and Defendant, and both parties take no position on the instant Motion for Leave to File
the filing of said amicus curiae brief. Pursuant to Local Rule 7.2(b), the attached brief specifically
sets forth the interests of the amicus in the resolution of the litigation.

In support of this motion, proposed amicus states as follows:

1. Proposed amicus is a United States Senator representing the State of Texas.

2. Proposed amicus should be granted leave to file the accompanying brief for three
reasohs. First, as a member of Congress, amicus has a strong interest in ensuring that the Executive
Branch follows and enforces federal law, especially the Crime Victims® Rights Act, as written in

the plain text of the statute. Second, proposed amicus has a significant interest in ensuring that
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collusive settiements are not used to achieve policy ends that Congress has not authorized, that
embroil the Executive Branch in endless compliance monitoring, or that undermine the rule of law.
Third, as an elected representative of the State of Texas, proposed amicus has a unique interest in
protecting the public interest of Texans from collusive settlements that negatively impact Texas
citizens.

3. There is no Federal Rule of Civil Procedure that controls motions for leave to
appear as amicus curiae in federal district court. “The Court has discretion to consider amicus
briefing where the proffered information is timely and useful or otherwise necessary to the
administration of justice.” United Stares ex rel. Long v. GSD & M Idea City LLC, No. 3:11-CV-
1154-0, 2014 WL 11321670, at *4 (N.D. Tex. Aug. 8, 2014) (quoting Does -7 v. Round Rock
Indep. Sch. Dist., 540 F. Supp. 2d 735, 738 n.2 (W.D. Tex. 2007); sec also Club v. Fed. Emergency
Mgmt. Agency, No. CIV.A, H-07-0608, 2007 WL 3472851, at *1 (S.D. Tex. Nov. 14, 2007)
(quoting Waste Mgmt. of Pa., Inc. v. City of York, 162 F.R.D. 34, 36 (M.D. Pa. 1995)); Ryan v.
Cmty. Futures Trading Comm’n, 125 F.3d 1062, 1063 (7th Cir. 1997) (stating amicus briefs should
be allowed “when the amicus has unique information ot perspective that can help the court beyond
the help that the lawyers for the parties are able to provide”) (citation omitted).

CONCILUSION
For these reasons, proposed amicus respectfully requests that he be granted leave to file

the attached amicus curiae brief.
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Respectfully submitted,

United States Senator Ted Cruz

U.S. Senate Committee on Commerce,
Science, and Transportation

U.S. Senate Committee on the Judiciary
127A Russell

Washington, DC 20510

202-580-9805
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CERTIFICATE OF CONFERENCE
Pursuant to Local Rule 7.1(b), counsel for Senator Ted Cruz conferred with counsel for the
parties to determine whether they oppose Senator Cruz’s motion for leave to patticipate as an
amicus curiae. By email dated April 14, 2022, counsel for defendant Boeing stated that Boeing
takes no position on the Motion for Leave to File. By email dated April 18, 2022, counsel for the
U.S. Department of Justice indicated that the Department takes no position on the Motion for

Leave to File.

/s/ Nicholas J, Ganjei
Nicholas I. Ganjei
Chief Counsel to U.S. Senator Ted Cruz
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CERTIFICATE OF SERVICE
I certify that on April 18, 2022, the foregoing document was mailed to the Court for
inclusion on the Court’s docket in the above-captioned case, effectuating service on the parties to

the proceedings.

/s/ Nicholas J. Ganjei
Nicholas J. Ganjei
Chief Counsel for U.S. Senator Ted Cruz
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TED CRUZ COMEMITEES
TEHAS FOREIGN RELATIONS
COMMERCE
. . . JUDICIARY
lﬁﬁitfg %E&t{g ﬁ%gnﬁtg AULES AND ADMINISTRATIGH

JOBT ECONOMIT COMMITTEE

The Honorable Reed O’Connor

U.S. District Court for the Northern District of Texas
501 West 10th Street, Room 201

Fort Worth, TX 76102-3673

Re: United States v. the Boeing Company, Case No. 4:21-CR-00005-0

Dear Judge O’Connor:

I am writing as amicus curiae to share my concerns about the collusive deferred
prosecution agreement (‘DPA”) recently submitted to this Court by the U.S.
Department of Justice and the Boeing Company. See ECF No. 4. As explained
below, the ongoing dispute about this DPA is important for at least two reasons.
The first is obvious: the family members who have objected to the DPA are “yictims”
within the meaning of the Crime Victims’ Rights Act (“CVR ” or “the Act”), 18
U.8.C. § 3771, and they have not received the process guarantees required by that
Act. The second problem is that this case is illustrative of why collusive settlements
are an increasingly serious problem in our legal system that require careful judicial
attention and real consequences when the government fails to follow the law.

1. The Families are “Victims” of Boeing’s Criminal Conduct.

Boeing engaged in criminal conduct that defrauded government regulators and left
hundreds of people dead in preventable plane crashes. The government’s professed
handwringing about who is actually a “victim” here 1s belied by the entire
settlement. This is not a mine-run fraud case where some low-level employee lied or
committed a technical violation; it is a long-running conspiracy that directly led to
some of the worst air travel disasters of the 21st century. The deferred prosecution
agreement is therefore a landmark settlement and, among other things, requires
Boeing to pay $500 million to those who lost family members in the two plane
crashes, including the families that the Justice Department now argues aren’t
really victims at all. The government’s position is simply nonsensical.

The CVRA defines “crime victim” as any person who has been “directly and
proximately harmed as a result of the commission of a Federal offense.” 18 U.5.C. §
3771(e)(2). As the victim’s briefs explain at length, this includes the family members
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of those who were killed in the two crashes—both because they were victims of
criminal conduct that the government has agreed to not prosecute (such as
voluntary manslaughter) and because it is likely that the crashes would never have
occurred if Boeing had been honest with regulators about the problems with the
Maneuvering Characteristics Augmentation System on the Boeing 737 MAX
aircraft. If the government did not think these people were victims, it is hard to see
why it thought a half-billion dollar compensation fund was appropriate. The Justice
Department’s attempt to have it both ways now is simply not credible.

What the victims complain of is exactly what the CVRA forbids: being excluded
from the process and not treated with respect. Compensation is of course very
important, and indeed a requirement of federal laws like the Mandatory Victim’s
Restitution Act, 18 U.S.C. § 3663A. But so is being heard. The government knows
this, which is why it has tried to retroactively remedy its misconduct by holding
meetings with victims, including the very unusual step of giving the victims a
meeting with the Attorney General. Such meetings, however, cannot undo the fact
that it appears to have excluded victims from the negotiation process and may have
actively misled them. Belated meetings and an apology are no substitute for
following the law, and this Court should say so.

This need not intrude on prosecutorial discretion. After all, the problem here is not
that the Justice Department exercised its discretion, but that it did so in violation of
Congressionally mandated procedural requirements that ensure that prosecutorial
decisions are informed by the experiences of crime victims. It is important that the
government does not walk away from this case with a mere slap on the wrist,
especially since, as explained next, collusive settlements are an increasing problem
in federal enforcement.

9. Collusive Settlements are Incompatible with the Rule of Law.

Busy courts understandably want to clear their dockets, and when a suit involves
only private parties, basic principles of economics counsel in favor of deferring to
their judgements about settlements. But in government enforcement proceedings—
whether civil or criminal—it is important that Courts carefully scrutinize parties’
agreements to make sure that they comply with federal law, serve the public
interest, and protect the rights of victims. This is certainly true with respect to
criminal cases, as the CVRA requires courts to “ensure” that victims are afforded
their CVRA rights. 18 U.S.C. § 3771(b)(1).

Tt is also true more broadly, as collusive settlements are often used to achieve policy
ends that Congress itself has not authorized or that embroil the Justice Department
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in endless compliance monitoring, rather than following their congressionally
required mission of searching out and prosecuting crimes.

This DPA has many such flaws. Like all DPAs, it hangs the threat of prosecution
like a Sword of Damocles over the company so that it will comply with a laundry list
of requirements that prosecutors think will remedy the harms and prevent future
violations. But the “enhanced reporting requirements” set forth in Attachment D to
the DPA are troublingly open-ended and are not grounded in any source of legal
authority that the government cites in that agreement. Maybe the compliance
program will be good; maybe it won’t, but what is certain is that all the important
decisions will be made behind closed doors, away from public accountability. See
ECF No. 4, at 55 (“[T]he reports and the contents thereof are intended to remain
and shall remain non-public” because “public disclosure of the reports could
discourage cooperation, impede pending or potential government investigations and
thus undermine the objectives of the reporting requirement.”). This cedes enormous
oversight authority to lawyers at the Justice Department. These lawyers may be
experienced in criminal law, but they are not experts in corporate compliance for
aeronautics companies, which is regulated by the FAA and financial regulators like
the SEC. Nor has the government’s conduct so far given much reason to believe that
its lawyers will act in accordance with the law or in the public interest.

The DPA also puts the Justice Department in charge of who gets victim
compensation. An “administrator” selected by the parties makes recommendations
about who should receive payment and how much, but “[o]nly the Fraud Section [at
the Justice Department] shall be empowered to make final decisions regarding: (a)
the individuals who should receive the victim payments from the Crash-Victim
Beneficiaries Compensation Amount; and (b) the compensation amounts that these
individuals should receive.” Id. at 13. Again, maybe the Justice Department will
rightly determine which victims should get what. But its shabby treatment of the
victims thus far gives one reason to doubt.

Leadership at the Justice Department, especially under Democratic
administrations, also has a troubling history of directing money to its political
friends and allies. Take for instance the settlements negotiated by the Obama
administration’s Department of Justice following the 2008 financial crisis. While
crooked executives got off largely scot-free, senior DOJ lawyers used the threat of
crushing punishment to extract enormous “donations” to be made to democratic
political allies, such as the National Community Reinvestment Coalition and La
Raza, See, e.g., John Allison, et al., Improper Third-Party Payments in U.S.
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Government Litigation Settlements, The Regulatory Transparency Project (Feb. 22,
2021) (footnotes omitted), https:/tinyurl.com/sdv7jubd.

Thankfully, the Justice Department has since prohibited such corrupt deals. See
Prohibition on Settlement Payments to Non-Governmental Third Parties, 85 Fed.
Reg. 81,409 (Dec. 16, 2020).! But there are other ways that improper payments can
be made. Here, the Justice Department has final say over a fund that will disburse
$1,770,000,000 to airline customers and “$500,000,000 to the heirs, relatives, and/or
legal beneficiaries of the crash victims of Lion Air Flight 610 and Ethiopian Airlines
Flight 302.” ECF No. 4 at 12. Without accountability, it is likely only a matter of
time before improper payments are made.

Courts must respect prosecutorial discretion, of course. But prosecutorial discretion
should not mean unfettered discretion to ignore the requirements of federal law
regarding victim’s rights or to leverage the threat of prosecution to become some
kind of independent special master. Yet that it is what the Justice Department
demands here, arguing that “neither a court’s inherent supervisory powers nor the
Speedy Trial Act empower federal courts to exercise substantive oversight over the
terms of a DPA.” ECF No. 62 at 13.

These are troubling arguments. The details of the parties’ contentions should
receive careful judicial attention free from the presumption—too common in federal
criminal law—that “the government always wins.” As the Supreme Court recently
reminded us, “If men must turn square corners when they deal with the
government, it cannot be too much to expect the government to

turn square corners when it deals with them.” Niz-Chavez v. Garland, 141 8. Ct.
1474, 1486 (2021).

This Court should invite further briefing on the proper remedy or remedies.

Respectfully submitted,

Ted Cruz
United States Senator

i On his fivst day in office, President Biden directed DOJ to consider revising or rescinding this
regulation. See Executive Order 13990; Fact Sheet: List of Agency Actions for Review, Actions
Address the COVID-19 Pandemic, Provide Economic Relief, Tackle Climate Change, and Advance
Racial Equity, 85 Fed. Reg. 81409 (Dec. 16, 2020). The Justice Department has thus far wisely not
taken any action against this important anti-corruption regulation.
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