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INTRODUCTION
A. Overview

This Report follows an extensive three-and-a-hahth independent investigation (the
“Independent Investigation”) into allegations thaenured professor in the Brain and Cognitive
Sciences Department (“BCS”) at the University otRester (“‘UR” or the “University”)
engaged in an historical pattern of behavior shle@rrived at the University in 2007 that
violated UR policies on intimate relationships watiudents (“UR Intimate Relationships
Policy”),* conflicting employment relationships (“UR Policg1")? and gender-based
discrimination and sexual harassment (“UR Polic§”1.0 thereby also creating a hostile work
and academic environment for female graduate stade®CS, in violation of Title VII of the
Civil Rights Act of 1964, 42 U.S.C. § 2000e, et.s¢djitle VII”), Title IX of the Education
Amendments of 1972, 20 U.S.C. § 1681, et seq.l€TX”) and the New York State Human
Rights Law, N.Y. Executive Law § 290, et seq. (“NYBL"). At the most relevant times of the
allegations, UR policies strongly discouraged, didtnot then prohibit: (1) consensual intimate
relationships between faculty and students, incgavith undergraduate and graduate students
over whom the faculty member had academic authanity2) sexual or romantic relationships

between supervisors and their employees who armanied or cohabitating. All forms of

1 University of RochesteFaculty HandbooKrevised May 2017) (attached as Exhibit 1).

2 University of RochestePolicy 121(revised Sept. 2015) (attached as Exhibit 2).

3 University of RochestePolicy 106(revised June 2014) (attached as Exhibit 3).



sexual harassment, as defined in UR Policy 106e weywever, prohibited throughout the
relevant period.

The professor in question is Florian Jaeger, wk@yre coming to UR, had been an
acclaimed graduate student at Stanford Univeraibgre in 2006 he received his Ph.D. in
linguistics, with a cognitive science designatiand a post-doctoral fellow at the University of
California at San Diego (*UCSD”). He began as ssistant professor in BCS in 2007 at the age
of 31, received tenure in July 2013 and was recoma@e for promotion to full professor in
April 2016, which went into effect in July 2017 in8e coming to UR, Jaeger has been a very
successful researcher and achieved considerableestss a scientist and academic authority in
his field. Jaeger also had a reputation at Stdrdad thereafter for being outgoing and sexually
promiscuous.

The gist of the allegations against Jaeger is #ftdr coming to UR in 2007, he blurred
the lines between professional and personal sphesatnued to lead a promiscuous lifestyle
involving students in BCS and others in the cogaisciences field, attended student social
events uninvited, talked and joked about sex ardade¢opics openly, harshly criticized
students’ work in demeaning ways and unfairly tocgdit for their work, commented
occasionally on the attractiveness of female greadsiadents, held off-site lab retreats at which
there were hot tubs and illegal drugs and createzkalusionary “cult” around his lab, all of
which allegedly combined to create a hostile anidhidating work environment, especially for
female students in BCS. Despite being labeled“as»al predator” by his accusers, there have

never been allegations of sexual assault, unwagrtgaing, any use of force, or exhibitionism

4 Exhibit 3.



outside of consensual relationships, and we hawedi@mo evidence of such behavior ever
occurring®

While the specific allegations of misconduct agaileeger focus primarily on the period
2007-2013 (with emphasis on 2007-2011), they adserd continuing and present-day violations
and problems. The allegations against Jaeger hwigce reported to the University on March
10, 2016, are serious and disturbing. They weoedint forward, not by a student, but by
Professor Richard Aslin, a highly respected, tremas member of the BCS faculty and former
Dean of the College of Arts & Sciences. His conmtlan the first instance, was prompted by
predominantly second- and third-hand informationdezived in a phone call on March 5, 2016,
from Professor Jessica Cantlon, another BCS facodétmber; Cantlon filed a similar claim with
the University in April 2016. Aslin was outragendeoffended by what he heard from Cantlon
about Jaeger’s sexual relationships with studemds@d her, within days of reporting the matter
to the University and as the investigation was gtiatting, “I will not let this rest until he is bu
of the department”

Aslin and Cantlon, both before and after filingitr@mplaints, actively sought out or
endeavored to generate information supportive @f ttlaims against Jaeger from potential
witnesses at UR and elsewhere. They also discuibseatllegations and the University’s
investigative findings with others at UR and elseveh before and after the University had

completed its investigation and rendered its denistat times, contrary to the instructions and

We are sensitive to the possibility that the ¢epliscussed in this Report may trigger past
experiences for which readers may want to get sapMith the help of the Susan B.
Anthony Center Director, we have compiled a listedources and attach it here as
Appendix A.

¢ Mar. 11, 2016 Email from R. Aslin to J. Cantlon.



expectations of the UR Office of Counsel (“OOC”)maintain confidentiality. There is no
evidence that Jaeger sought out withesses duringmiiversity investigation, though he
responded to inquiries from former students anttagles and confirmed that there was an
investigation, without providing details.

In response to the Aslin and Cantlon reports ofjtdes sexual misconduct by Jaeger and
another claim made in July 2016 alleging retalm@gainst Celeste Kidd, a former BCS
graduate student and now an assistant profes8€C %) the University followed its standard
procedures and process for investigating clainseafial harassment against faculty members.
(Aslin, Cantlon and Kidd are sometimes referredddhe “claimants.”) UR’s investigations
ultimately concluded, on June 2, 2016, that Jasgemduct did not violate any UR policy
applicable at the time of the conduct and, on Qatdh 2016, that no retaliation against Kidd
had occurred, but that Jaeger had exhibited gapses$ in judgment and that there had been
aspects of his behavior in the past that “warratfeview and discussion” with Jaeger by BCS
Chair Gregory DeAngeli§. The claimants appealed both decisions, which wpheld by senior
University officials® Unbeknownst to University officials, the claimsnivhile their appeals

were pending, had decided “to go public” if thgipaals were deniet.

” June 2, 2016 Letter from R. Clark to R. Aslin @ncantlon (attached as part of Exhibit 4).

8 On August 15, 2016, Dean of the Medical SchootkVizaubman upheld the decision of
now Provost Robert Clark on the underlying claimaiast Jaeger. On November 17, 2016,
Clark upheld, on appeal, the decision of Gloriav€ul Dean of the School of Arts &
Sciences, on the Kidd retaliation claim. The alitvritten decisions and the decisions on
appeal, which were provided to Aslin and Cantlont(e claimants), as well as Jaeger, are,
in redacted form, collected in Exhibit 4 attachedris Report.

®  Aug. 15, 2016 Email from R. Aslin to J. Cantl&h,Piantadosi, C. Kidd, B. Mahon, B.
Hayden and E. Newport. From the outset, claimdistsussed the plan to file the claim
against Jaeger, the ongoing investigation, thea@el its aftermath with others, including
Steven Piantadosi (BCS assistant professor), Bradfiahon (BCS associate professor),

4



The review and follow-up discussions between DeAisgand Jaeger focused on areas
related to the inherent risks and conflicts of ggg in consensual, intimate relationships with
students, excessively socializing with studentsJasjer’s very blunt, unfiltered way of
conversing, including, at times, talking and jokadgput sex and using language carrying sexual
innuendo. On August 29, 2016, DeAngelis sent m&bietter admonishing Jaeger to be mindful
of the requirements of the stricter, current URqyobn faculty relationships with students; the
need to maintain appropriate boundaries in interastwith students; and how every member of
the faculty, because of their position and dispropoate influence on the academic and work
environment for students, has a special respoitgitnl demonstrate appropriate behavior and
choice of words at all timée'S.

While noting that Jaeger had not engaged in inemealationships with students in recent
years and that the University’'s investigator hab alot found evidence that he had made
offending comments of a sexual nature in recentsyd2eAngelis expressed his personal view
that all intimate relationships between faculty atictudents should be prohibited and
emphasized that “comments which are sexual in satuotherwise sexually inappropriate are
not acceptable in the academic environment or wadeg™ He also warned Jaeger that any
recurrence of such behavior could be grounds fthéu discipline’?> Since 2014, intimate

relationships with undergraduate students and estegcany academic authority over a graduate

Ben Hayden (formerly BCS assistant professor) disgd&Newport (formerly Chair of
BCS), who left UR in 2012 to go to Georgetown Unsity.

19 SeeAug. 29, 2016 Letter from G. DeAngelis to F. Jaggétached as Exhibit 5). This letter
was placed in Jaeger’s personnel file.

4.
12 4.



student with whom faculty has or has had suchaiogiship have been prohibitét.There is no
allegation and we have found no evidence suggestatglaeger has engaged in any sexual
relationship with any BCS student or former studdter these policy changes were made, or at
any time after 2011.

DeAngelis further directed Jaeger to complete, bgddnber 1, 2016, one-on-one training
on respectful workplace behaviors (sexual and ptivrluding training on “the dangers and
risks inherent in entering even consensual relaligms.”* That training was successfully
completed on November 9, 2016. Jaeger sent a tdtégology to the BCS faculty on
December 7, 2018, but declined DeAngelis’ request to send it to Bsh®lents. He also drafted
a longer explanation of his perspecti¥eyhich accompanied a summary of the allegations and
investigative findings prepared by the OOC to pldewyreater transparency to the BCS faculty
about the matter. In addition, he apologized tedlstudents with whom he had had
relationships, expressing regret for having beerctuse of their being drawn into the

allegations against him. Many of the follow-uppst@nd remedial measures just discussed have

13 University of RochesteFaculty HandbooKrevised May 2014).

14 Exhibit 5. DeAngelis’ August 29, 2016 letterXaeger was reviewed and approved by the
OO0C, which had previously advised that, since ni@cypeiolation had been found,
DeAngelis should not impose any financial or otthsciplinary sanctions and that any
written statement DeAngelis provided to the BCSultigon the matter needed to be
consented to by Jaeger because of privacy andt@dtéefamation concerns. DeAngelis
drafted such a statement. Jaeger reviewed angrdewith its characterization of his
conduct. (Sept. 6, 2016 Email from F. Jaeger tD€Angelis and S. Wormer.) DeAngelis
never sent his statement to the BCS faculty. $¢plsr for reasons purportedly unrelated to
the investigation, Dean Culver in spring 2017 askaeber to step down early from his
position as the Director of the Center for Langu&gences (“CLS”).

15 Dec. 7, 2016 Email from F. Jaeger to BCS Fadaittached as Exhibit 6).

18 F. Jaeger's Written Statement.



not been previously made public because of theidentiality ordinarily accorded to personnel
matters, leading the claimants and others to cdecicorrectly that no action had been taken in
response to the findings of the University’s inigetion of the allegations against Jaeger.

DeAngelis also continued more broadly to seekdgbtén the relevant policies for at least
BCS (to prohibit all intimate relationships withegiuate students); formed the Workplace
Behavior Committee, a committee of BCS faculty andlents, to discuss how to raise
awareness about UR’s sexual harassment policiepracédures and to develop guidelines for
workplace behavior; and explored bringing in alfitor to help restore a collegial and
constructive environment among BCS faculty. Sofrihase efforts are still ongoing.

The claimants strongly disagreed with the Univgisitlecision on Jaeger and, within
days of the initial June 2, 2016 decision findihgttthere had been no policy violation, were
planning their appeal and talking about an altéveabute to getting Jaeger out of BCS by
making his professional life miserable in variousys!’ The claimants also pressed for
sanctions against Jaeger, notwithstanding thabenbt been found to have violated any UR

policy.*® Citing inherent conflicts of interest, lack officient support for claimants, confusion

17" June 6, 2016 Email from R. Aslin to J. CantlonNEwport, B. Hayden, C. Kidd, S.
Piantadosi and B. Mahon; June 23, 2016 Email froril&/den to B. Mahon, J. Cantlon, S.
Piantadosi, C. Kidd and S. Heilbronner; Jan. 5,72Bfnails between Faculty 19, Faculty 13,
Faculty 20, G. DeAngelis and Faculty 7.

18 While their appeal was pending, Cantlon preparést of possible “demands to Florian in

order for us to back off.” Their demands inclugrdblicly admitting to the facts, as laid out
in UR’s investigative report and as alleged inmolants’ appeal papers, publicly
apologizing, stepping down as the administrativeaor of CLS, not taking on new
graduate students for two years, and trainingetimsan B. Anthony Center. (July 21,
2016 Email from J. Cantlon to R. Aslin.) Thesengy plus close monitoring of Jaeger’s
relationships with students, were reiterated in &ler by Aslin in a “call for action” letter
to Joel Seligman, University President, and Peséemie, Dean of the Faculty. (Nov. 30,
2016 Letter from R. Aslin to J. Seligman and P.rien



about the reporting and investigative process aokl bf transparency in reporting investigative
results and remedial actions, the claimants algedichanges and enhancements to the relevant
policies, procedures and process used by the Wiitye¢o address claims of sexual misconduct
by faculty members.

In July 2016, partially in response to their betiedit Jaeger was telling people that he had
been “cleared” and the lack of information being\pded by the University, the claimants
decided that other members of the BCS faculty shbalinformed of the allegations and
investigative findings and took it upon themseli@so so, joined by Newport and others at
BCS (Mahon and Hayden). These efforts raised fogumt concerns on the part of the OOC, the
deans, and DeAngelis about confidentiality andpibtential for undermining official processes,
and it offended a number of other BCS faculty, tlevhom referred to the claimants’ conduct
as vigilantism?

On July 26, 2016, Deans Lennie and Culver serttert®m BCS faculty telling them that
the investigation was concluded, its findings wireonfidential employment matter” and that
the matter was on appéal.They criticized the “gossip” about the claims‘am®st regrettable
and unprofessional,” but they emphasized that thély endorse the rights of individuals to
make good faith complaints and they will ensure tttaone will be retaliated against for their

participation in the investigatiorf® Kidd, who filed a retaliation claim on July 21018, as a

19 Jan. 5, 2017 Emails between Faculty 19, FaculfyFa8ulty 20, G. DeAngelis and Faculty
7; Oct. 20, 2017 Interview with Faculty 7.

20 July 26, 2016 Letter from P. Lennie and G. CubeeBCS Faculty (“July 2016 Letter”)
(attached as Exhibit 7).

21 d.



result of some of the ongoing conversations whiskstjoned her credibilit§? welcomed this
belated admonition from the University. Other lants resented this “gag order” and believed,
in any event, that they had a first amendment tigltiscuss the mattét.

During the period from July 2016 to March 2017 réhevere numerous discussions
between the claimants, the BCS Chair, Deans CalndrlL_ennie, Provost Clark and other senior
UR officials, including, eventually, President §efian, about possible process changes and how
best to move forward. DeAngelis also continue@ress for a stricter code of conduct for BCS
and other changes. These latter efforts were stynm his view, by the OOC, which did not
think it was appropriate to have different standdat different departments, and the Executive
Committee of the Faculty Senate, which, at the siebieDeAngelis and Lennie, considered a
prohibition on any intimate relationships betweaoaulty and students in the same department,
but ultimately took a different approach to strdwgting the policy. On November 30, 2016,
Aslin sent his “call for action” letter to Seligmand Lennie, informing them that he would
retire early from UR if the process for handlingis@l harassment claims against faculty
members was not improved and that he would leaveitu&y event, if Jaeger was not gone by
June 30, 2017

Aslin also sent a letter directly to Jaeger inyarbvember 2016, which specified
alternative paths forward for Jaeger, which Jaémend inappropriate and threatenfrigOn

November 29, 2016, largely in response to Asliatselr to Jaeger and in an effort to move past

22 C. Curtin’s Notes from Aug, 16, 2016 Interview WiE. Kidd.
23 Nov. 30, 2016 Letter from R. Aslin to J. Selignam P. Lennie.
2 1d.

% Nov. 2, 2016 Letter from R. Aslin to F. Jaeger.



the discord in BCS, Provost Clark sent a memoranauBCS faculty telling them that the
University considered the Jaeger matter closedlztdhe University valued and supported him
as it does all faculty membe?.In that memorandum, there was no mention orciti of any

of Jaeger’s conduct that had been found problenmatize investigation, but Clark informed
faculty that they could view a summary of the fantthe Intercessor’s office. This unbalanced
communication angered the claimants, their suppoeed other, more neutral members of the
BCS faculty.

Eventually, and reluctantly, in order to deal witle continuing tensions in BCS and to
provide more transparency about the allegationglaadhvestigation, as claimants and others in
BCS were seeking, the OOC prepared a summary f flatéate November 2016, and provided
it to interested BCS faculty who would agree togkgee information confidentidl. Jaeger’s
written statement and Aslin’s November 2, 2016lettb him were also, at Jaeger’s request,
made available.

As with other steps the University took to try tove past the ongoing controversy and
tensions in BCS, these efforts were not succes$fialtters were further exacerbated when, in
January 2017, the OOC provided DeAngelis with ¢erdéthe claimants’ emails that had been
preserved when UR was notified in July 2016 thdinfend Cantlon had retained a lawyer. The
emails had been reviewed by the OOC in connectitdntive complaints about violations of

confidentiality and in anticipation of providingein to the outside lawyer working on Kidd’s

26 Nov. 29, 2016 Memorandum from R. Clark to BCS HgotiNovember 2016 Memo”)
(attached as Exhibit 8).

27 Of the BCS faculty who supported the claimanidy élayden reviewed the summary;

Piantadosi refused to commit to confidentiality aoddid not review the summary.
Cantlon, Aslin and Kidd had reviewed the entiresistigative report.

10



retaliation claim. In a January 2017 BCS faculigeting, without naming names, DeAngelis
told the group that he believed that he had beeaided and manipulated after he had reviewed
emails from those who had complained about JaegetUniversity. Cantlon took his remarks
to be referring to her, as well as Aslin, and wasaged. Later, it was asserted that DeAngelis’
remarks constituted retaliation for their havingnpdained about Jaeger and participated in the
investigation. The revelation and discussion efémails caused the BCS faculty to become
further divided. All subsequent efforts to reghie faculty relationships in BCS have also been
unsuccessful.

A number of BCS faculty and members of the Unitgradministration have found the
claimants’ unrelenting pursuit of this matter, whitie University believed it had thoroughly,
fairly and in good faith investigated and resoluedler its established procedures, both
frustrating and inexplicabf@. For their part, the claimants and their suppsrfek insulted and
very troubled by the University’s perceived lackre$ponsiveness to them and their concerns
about the sexual harassment of students and UBtsrayfor dealing with sexual harassment
claims against faculty members.

Ultimately exasperated by their lack of successrivdlly to reverse the University’s
investigative findings, to sanction Jaeger or tange UR’s policies and procedures, the
claimants (together with others) filed a complauith the Equal Employment Opportunity
Commission (“EEOC”) on August 30, 2017 (the “EEOGngplaint”), which repeated many of
the allegations reported to UR in 2016. The complats in the EEOC Complaint were four

current BCS faculty members (Cantlon, Kidd, Mahad ®iantadosi), three former BCS faculty

28 Seligman personally read the University’s invgstive report “multiple times” and found it

to be thorough and persuasive. (Jan. 8, 2018viatewith J. Seligman.) He also read the
appeal papers and other subsequently-filed complaitd.)

11



members (Aslin, Hayden and Newport), and Keturatbfgia female BCS graduate student who
completed her Ph.D. in 2017 (collectively, the “BEGomplainants”). The named defendants
were UR, Jaeger, Catherine Nearpass (the Univergitymary investigator), DeAngelis and
Clark, who was the University’s decision-maker ba tlaims made about Jaeger by Aslin and
Cantlon and the senior University official who affied, on appeal, Culver’s decision that there
was no retaliation against Kidd. The EEOC Complaias made public through the media on
September 7, 2017.

The University, on September 29, 2017, respondeéldetdEOC Complaint in a Position
Statement, denying many of the allegations andndixfig the fairness and robustness of their
investigations® In September 2017, Jaeger agreed to go on adratiis leave, pending the
outcome of the Independent Investigation of thegaitions raised in the EEOC Compl&iht.
There is no evidence that, at any time prior tophblication of the EEOC Complaint, the Board
of Trustees was informed about this matter, byeeithe University Administration or the
claimants.

In late November 2017, the EEOC dismissed the EEO@plaint and issued “right to
sue” letters to all of the claimants, as well aS#&wah Heilbronner, a former post-doctoral fellow
at the University and Hayden’s spouse, who filetilbsequent complaint with the EEOC,

alleging that she did not receive an offer for dipalar tenure-track position in BCS as a result

29 Sept. 29, 2017 University of Rochester Posititaté3nent (“UR Position Statement”)
(attached as Exhibit 9). The UR Position Staterhastnot previously been made public.

30 The terms of Jaeger's administrative leave pibhin from teaching classes, but, for the

sake of his students, permitted him to continueadk with them if they chose to do so.
(Nov. 14, 2017 Interview with G. Norris.) Jaegeriso scheduled, as previously approved,
to be on sabbatical for the spring semester of 2018

12



of UR'’s retaliation for actions taken by her husthadayden, and the other EEOC
Complainants—a claim also raised in the originaDEEComplaint*

On December 8, 2017, the EEOC Complainants andbtdeiher (collectively, the
“Complainants”) filed a federal complaint in the itéd States District Court for the Western
District of New York (the “federal complaint®: largely, though not entirely, based on the
allegations in the EEOC Complaffit. The federal complaint was brought against URig8ein,
and Clark; Jaeger, DeAngelis and Nearpass arengeimmamed as defendants. The University
is currently scheduled to file its initial responeeghe federal complaint on February 5, 2018.

Today, the University Administration, Faculty Sena@CS Chair, the Commission on
Women and Gender Equity and the Students’ Associdtask Force to Review University of
Rochester Sexual Misconduct and Title IX Policied Brocedures, among others, continue to
review and work on the policy and procedural consend related issues that this matter has
brought forward and into the open for broader dis@n and scrutiny by the University
community of sexual harassment and other gendateckissues. While consideration of these

issues is ongoing with the full support of Prestdgeligman and the Administration, the

31 The issuance of “right to sue” letters did ndtee a decision by the EEOC on the merits of

the complaints. Of the original EEOC Complainaatsbut one received a “right to sue”
letter at their request. An EEOC claimant mayfasla “right to sue” notice if he or she
does not want to “wait for EEOC to complete theeshigation and make a determination on
the charge”; such a letter does not reflect a a@ectisn the merits by the EEOC in either
direction. SeeDonald R. LivingstonEEOC Litigation and Charge Resolutid31 (2018).
Newport received a “Dismissal and Notice of RigH&dter, indicating that her case had
been dismissed by the EEOC and that she had thietoidpring suit in federal court.

32 Seehttps://www.documentcloud.org/documents/43252544aRsuit.html.

33 Any new allegations added to the federal compla@ve been reviewed by the Independent

Investigation and we note in the Report where atiegs in the EEOC Complaint have been
dropped or materially changed. In some casesfficigmt information was provided in the
federal complaint to identify the people and evdig alleged.
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Administration has also made clear that it belietas the current policies, process and
procedures for addressing sexual harassment dyedrpliant with Title VII, Title IX and best
practices’ Recently, the Executive Committee of the Fac8Bkyate has made certain
recommendations for changes in procedures andizeiti the Administration for not making at
least interim changes pending the outcome of thegandent Investigation and this Regort.

It would be a significant understatement to say these allegations, Jaeger’s underlying
actions and the University’s and the claimantspogses to them have torn at the fabric of BCS
and the broader UR community. They have, for examed to: the filing of the EEOC
Complaint; a subsequent, recently-filed federaklaiwvhich is ongoing; protests; demands that
Jaeger be fired; a letter dated March 13, 2017 ft8rformer graduate students who worked
with Jaeger to Dean Culver in strong support of:fficalls for President Seligman’s resignation;
an alumni petition making five demands, includinguélic written apology from Seligman;
acceleration by Aslin of his previously plannedreshent from UR; fractured personal
relationships among the BCS faculty; a letter, athhared by a former BCS graduate student and
advisee of Aslin’s and signed by over 400 faculgnmbers at other schools, saying that they will
not recommend that any student of theirs go to @&udy or work under present circumstances

and encouraging UR’s Trustees to think about chaitigey will make; and the formation of a

3 SeeExhibit 9. The University issued a statement tfifie policies and practices in place at

the University of Rochester are regularly benchredritgainst those of peer institutions, and
we believe they currently provide appropriate prttas and support for both complainants
and respondents.” Brian ShaFaculty Leaders: Inaction by Administration Has Dsged
UR, DEMOCRAT& CHRONICLE (Dec. 14, 2017).

% Op-Ed,After Administration’s Inaction, Harassment and @&Misconduct Policies Need

Oversight CampusTIMES (Dec. 14, 2017).

% Mar. 13, 2017 Letter from 18 former students .id&eger’s lab to G. Culver.
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Special Committee of the UR Board of Trustees tomassion and oversee a comprehensive,
independent investigation, which is now the subpé¢his Report.

There have also been some attacks on the Speacianiie and on our independence
and competence since being retained to condud¢ntiependent Investigation. That comes with
the territory when the matters being investigatedsa critical and deeply felt by so many who
are not in agreement about what happened, whatpiepriate remedies should be or what
should happen more generally going forward, leathng general climate of mistrust. All of this
is also occurring in an unprecedented environméhighly publicized instances and allegations
of sexual assault, abuse and harassment in a araktywof workplaces, including Hollywood,
media, the federal bench, Congress and at othea&dnal institutions.

All of these instances, like the one before theddRmunity, raise very troubling
allegations and, in some cases, acknowledgemesexa&l misconduct by men in powerful
positions of various kinds where female subordméteve been victimized. We share the hope
of many others that the public dialogue about thegk-profile situations and the actions taken
in response will heighten sensitivity, significanthise the bar for acceptable behavior, lead
generally to much more rigorous efforts by emplsyeand others in authority to prevent sexual
misconduct in the workplace, and enhance poliarisséronger enforcement of policies and
laws designed to ensure a work and educationat@mwent free from any form of
discrimination against anyone based on their sexder-preference, race, religion or on any
other basis that does not respect the objectieatabnd performance of each individual.

As many we spoke with have said, a very positiv @nstructive outcome here would
be for UR to emerge as the thought leader andmolgel for the academic community of how to

prevent and optimally address sexual harassmeheiworkplace and, more broadly, to ensure
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that UR remains—and is perceived to be—an este@taed of higher learning where all
students, staff and faculty flourish and feel pctdd to pursue their education, research, jobs and
dreams in an environment supportive of all. Inheantime, what must not be lost in the

current environment, turmoil and extensive publgcdurse is that each situation has its own
unique facts and circumstances and that othepttterns are not the subject of this

investigation or the allegations that promptedtitis critical that we be very clear-eyed about

that and thoroughly and impartially examine andweai& the evidence, findings and
recommendations that are at issue here.

As one law professor commented recently, in theenafkquick public judgments about
alleged sexual harassers, “[z]ero tolerance shgaoldand in hand with two other things: due
process and proportionality” The distinguished jurist, Learned Hand, had dlaimsoncern
and worried, in a different context, about whath#ed “a spirit of general suspicion and
distrust [of a community], which accepts rumor gadsip in place of undismayed and
unintimidated inquiry.®

Some have urged us to simply accept as fact tegalbns in the EEOC Complaint and
the federal complaint (the “complaints”). We canhdo that. Claims and allegations are not
proven facts and are not always true. To be sheecomplaints here contain a number of
important allegations that the Independent Invesiog has completely substantiated, including
that, in his early years at UR, Jaeger, as themiptexd by UR policy, had intimate consensual
relationships with a number of BCS students, madppropriate sexual remarks, blurred

personal and professional boundaries and createdative academic environment for some

37 Zephyr Teachout'm Not Convinced Franken Should Quit.Y. TIMES (Dec. 11, 2017).

3 Speech to the Board of Regents, State Univeo$iNew York (Oct. 24, 1952).
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BCS students. At the same time, the complaints @miske assertions that the Independent
Investigation has disproven, and still others wheller context is necessary to accurately
understand the import and impact of certain behavio

The EEOC Complaint, for example, suggests in twasse places that Jaeger engaged
in sexual activity with a prospective student whtaysd with Jaeger and his partner during a visit
to UR in 2015 To the EEOC Complainants’ credit, their subsegéedteral lawsuit, where
Rule 11 pleading requirements apflyyithdraws that assertion, noting that the stuthestnow
confirmed that she did not experience any sexuamees or other misconduct by Jaeger during
her visit**

It is also important to recognize that the comgkgontain numerous allegations having
nothing to do with sexual harassment, which areoitgmt to distinguish for legal and fairness
reasons. A number of these allegations have &so found not to be true. For example, Jaeger
is criticized for selfishly taking unwarranted “di¢ for the academic work of his students.
Although the federal complaint omits many of thedit-related allegations that were in the
EEOC Complaint, it continues to incorrectly allé¢gat:

On one occasion, Jaeger found out that he andfdms former
collaborators, then a graduate student at Stanfiawdljointly won

an award for a project they did together. Jaegey wcensed that
he had to share recognition with this student.caélked members

3% EEOC Compl. 11 153, 164.

40 “By presenting to the court a pleading, writteatimn, or other paper . . . an attorney or

unrepresented party certifies that to the best@pierson’s knowledge, information, and
belief, formed after an inquiry reasonable underdincumstances: . . . the factual
contentions have evidentiary support or, if spealify so identified, will likely have
evidentiary support after a reasonable opportuoityurther investigation or

discovery . ...” Fed. R. Civ. P. 11(b)(3).

*1 Fed. Compl. 212 n.43.
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of the awarding body and told them that the idewsraost of the
work were not the student’s but Hfs.

The opposite is actually true. Contemporaneouslgiinam that time among the awards
committee, Jaeger and the student make clearabgedwas initially given the award alone, but
then informed the awards committee that the studastresponsible for 50% of the work and
urged that the student also be given the awardommittee member, in a break from prior
precedent, agreed that Jaeger and the student slitlthe award money and be named as joint
recipients. In an email to Jaeger and the stutlemicommittee member reported that the two
would be joint recipients of the award and splg #ward money, “given that Florian has let me
know about 50/50 contribution to this piece of eesb.” Jaeger responded, “lI think this would
be awesome! Thank you for making this possible @nthst). . . Congratulations, [Post-doctoral
Fellow 8] =).”*

More broadly, as numerous witnesses with first-hamalvledge told us, there are many
specific incidents alleged in the complaints thatusred in some form, but have been
embellished and “distorted” into something they&veot in order to sensationalize Jaeger’s
objectionable conduct and to support the assedi@pervasively hostile environment for
women students in BCS. One current BCS faculty beerdescribed the EEOC Complaint as
“very engaging,” “like a novel,” “but it called intquestion how much was fiction versus non-
fiction for me.”* The complaints are also frequently vague abo@nwelevant alleged events

occurred. This is particularly important here, hetause past acts and problems are irrelevant

42 SeeEEOC Compl. 1 60; Fed. Compl. 1 100.
43 Mar. 3, 2008 Emails between F. Jaeger and PosoddEellow 8 (attached as Exhibit 10).

* Oct. 20, 2017 Interview with Faculty 11.
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or unimportant, but because the current environnsesbviously of greatest concern to the
University, its students and potential studénits.

We cite examples of inaccurate or misleading atiega in the complaints, not to
minimize the allegations that have been broughwdod or to undermine the overall credibility
of the Complainants, but to underscore the impeodarf proof and basing ultimate judgments
on full facts, not on unproven allegations, incotr®nclusions drawn from the facts or
allegations that are demonstrably false. The stake high for everyone involved and it would
be a disservice and unfair to everyone not to reqtlarity and rigor in assessing these very
serious allegations of misconduct.

We urge everyone to read the full report and thebits before making judgments and to
remember, as we found over and over during thestigegtion, BCS is an extraordinarily
impressive department, and UR is a University whieeeAdministration, faculty, students,
alumni and the Board of Trustees are deeply engagédommitted to its welfare and that of its
students. No one we talked with disputed thas#fety and education of UR’s students are
paramount. This includes the former and curren§ B€aduate students who, despite the
guestions, disruptions and pain surrounding thesatse, generally praise the high quality of
their education, while at the same time worryingwttihe negative impact on their research,

reputations and careers that may flow from thistenatnd how it has proceed&d.

% Legal liability for claims of this kind are alswdinarily governed by statutes of limitations

of three years under Title IX and the NYSHRL an@ 8ays under Title VII.

*® " The release of the complaints has profoundly otgzhJaeger’s current students. One

student, who spoke very favorably about Jaegeeradviser, said that the complaints had
“derailed her entire year.” (Dec. 8, 2017 Intevwi@ith Graduate Student 6.) She explained
that others in the field were “boycott[ing]” hergeas, because with Jaeger as a co-author,
they were refusing to read her work. She notetldheger had offered to remove his name
from papers, but she declined, saying “that isfamt” The experience of being boycotted,
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We have done our best to conduct a thorough, ingpartjuiry to consider the
allegations in light of all the known facts. Weplecthat our efforts will be helpful in providing
more complete information and some perspectivbded serious allegations that have deeply
engaged, divided and negatively impacted BCS staderd faculty and the University
community as a whole. It is always possible tleat evidence or allegations emerge, from the
Complainants or others, that could alter or reine conclusions. However, given the unusually
extensive written record here and the extraordicapperation that we have received from so
many witnesses with first-hand knowledge of relé\erents, we are able to have a high level of
confidence in our findings. We also hope thatrde®smmendations we make, which are
significantly informed by a number of the well-faded concerns and thoughtful suggestions
expressed by the Complainants and others, willideoa partial roadmap for a constructive path
forward.

B. Scope and Independence of the Investigation

On September 19, 2017, a Special Committee of dadBof Trustees of the University
of Rochester retained Debevoise & Plimpton LLPdaoduct an independent, comprehensive
investigation of all matters raised in the 111-pB§®©C Complaint; review the University’s
policies, procedures and processes for addreskimgscof sexual misconduct and harassment
by faculty members; and make any appropriate recamiiations for changes in those policies,
procedures and proces$ésDebevoise does not represent the University poéthe parties

before the EEOC or in federal court.

she told us, has led her to tentatively decide ghatis “not going to stay in academia.” As
she put it, it is “already hard [enough] to fingba.”
*" The Board of Trustee’s resolution announcing tention of the Special Committee and
the Special Committee’s statement on retaining Deise are at Exhibit 11.
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The matters raised in the EEOC Complaint, now masttried forward in the federal
complaint, include: (a) allegations about Jaegesisduct over a period of years beginning in
2007; (b) the University’s actions in respondinghese allegations, including the adequacy and
impartiality of its investigations of the claimsali Jaeger’s conduct, the resulting academic
environment in BCS for female graduate students$,kidd’s claims of retaliatior!® and (c) the
allegations raised in the complaints of broadaaligion against some of the Complainants who
made or discussed the claims or who provided inddion about Jaeger’s conduct or discussed
the allegations and the University’s investigation.

When the Special Committee was established, refpthe extreme importance of this
matter, it was made clear that its work would peact conclusion, irrespective of any decision
by the EEOC or any other person to pursue claiim®e Special Committee is chaired by Trustee
Richard B. Handler; the other Trustee members am@iM1. Bergman, Carol (John) Davidson,
Launcelot F. Drummond and Lizette M. Pérez-Deiskogdn October 11, 2017, Professor Jean
Bidlack, Professor and Associate Chair of the Depant of Pharmacology and Physiology and
a member of the Executive Committee of the Facbédtgate, and Kolja Keller, a fifth-year Ph.D.
student in the Philosophy Department, joined thectsh Committee as full members and as

representatives of, respectively, the faculty aratigate students.

8 UR conducted two separate investigations: (@jrimeng in March 2016 and concluding in

May 2016, Nearpass investigated the claims mad&shy and Cantlon about Jaeger; and
(2) beginning in August 2016 and concluding in $egter 2016, Cynthia Maxwell Curtin,
an outside lawyer at Curtin & DeJoseph, investigatield’s retaliation claim, the crux of
which was that Nearpass had improperly revealed’Kidame and questioned her
reliability in the investigative report made availe, per UR practice, to Aslin and Cantlon
(the claimants) and Jaeger (the accused), whidlyim allegedly led to criticisms of Kidd
and her credibility being discussed by Jaeger wiliers inside and outside of BCS.
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The Debevoise Investigative Team is headed by Maryhite, Senior Chair of the firm
and the former Chair of the Securities and Exchabg®amission and the former United States
Attorney for the Southern District of New York, ahdr partner, Mary Beth Hogan, the co-chair
of Debevoise’s litigation department, who also ssran the Board of Directors of Catalyst, a
worldwide nonprofit organization dedicated to tlkkeancement of women at all levels in the
workplace, including into leadership and board fimss. They are assisted by Debevoise
Counsel Winston Paes, a former Assistant UniteteStattorney and Section Chief in the
Eastern District of New York, and several other &ealise lawyers, as well as two outside
professional investigators retained by DebevdisBoth Debevoise and the outside investigators
have extensive experience in conducting investigatof sexual misconduct.

On September 28, 2017, the Special Committee amweduhat it had structured its role
primarily to help secure full cooperation from tbeiversity community for the Debevoise
Investigative Team, making clear that the Specah@ittee would not be directing or
influencing the investigation in any way, nor remxsg factual briefings on witness interviews or
document reviews prior to the completion of Debeetsi final written report® As the Special
Committee further determined, Debevoise’s writtgmort would be simultaneously presented to

the Special Committee and the Board of Trustees gpmpletion of the Independent

%9 The investigators are Anthony P. Valenti, a fori®@pecial Agent of the IRS and Senior

Criminal Investigator of the United States Departref Justice, Office of the United States
Attorney for the Eastern District of New York, aBtephen Korinko, a former federal law
enforcement agent and supervisor with the UnitetieStPostal Inspection Service. Both are
with the investigative firm of Stroz Friedberg.

0 Message from the Special Committee of the UnityersfiRochester Board of Trustees,

September 28, 2017 (attached as Exhibit 12). Dmbespoke with the Special Committee,
typically once a week, to report, at a high leeslthe progress of the investigation, the
cooperation being received and other relevant,faotual developments.
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Investigation and thereafter made available tgtiigic on the same day, without change or
edit>*

As directed by the Special Committee, the Debevimgestigative Team has functioned
entirely independently in conducting the investigaiand preparing this Report. No changes or
edits were made to the Report by anyone outsidieeoDebevoise Investigative Team at any
time. No draft of the Report was shown to anyouiside of Debevoise or the Debevoise
Investigative Team and no advance copy of the Repoany part of it, was shown or read to
anyone else. The findings and recommendationseiflReport are exclusively those of the
Debevoise Investigative Team.

In conducting the Independent Investigation, wened full cooperation from the
University Administration, including the OOC, acade deans, and Title IX office. We also
spoke with many members of the UR faculty (past@medent), including Jaeger, 64 past and
present UR students and post-doctoral fellows,esttgdand faculty from other institutions and
others with relevant information. Notably, we watde to interview 14 of the 17 graduate
students (including all female graduate studeats),seven out of the 10 post-doctoral fellows
(including three female post-doctoral fellows), whiorked in Jaeger’s lab from 2007 through
the present® In connection with our examination of the Unixigrs policies and procedures
and our policy recommendations, we interviewed b&&rsity officials regarding UR’s policies
and investigative procedures, reviewed UR poliaied procedures addressing sexual

harassment, sexual misconduct, faculty-studentiosakhips, conflicting employment

51 Exhibit 12.

2 Two of the three male graduate students dectinde interviewed, and one did not respond

to our interview requests. One of the female plosttoral fellows declined to be
interviewed, and two male post-doctoral fellows dad respond to our interview requests.
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relationships and information technology and beratied UR’s policies against those of 19
other schools, as described in further detail ipéxmix B.

In all, during the course of the investigation, weerviewed over 140 witnesses, some
multiple times, and reviewed over 6,000 relevartuhoents, including University policies,
interview notes and reports from the Universityigdastigations, emails, Facebook messages and
other correspondences. We also received veryuietgfut from the Executive Committee of
the Faculty Senate, chaired by Mary Jane Currykawin McFarland; Dr. Catherine Cerulli, the
Director of the Susan B. Anthony Center, and JofSianith, the faculty and student co-chairs of
the Students’ Association Task Force to Review Brsity of Rochester Sexual Misconduct and
Title IX Policies and Procedures; and Antoinettedeand Amy Lerner, the student and faculty
co-chairs of UR’s Commission on Women and Gendeiitiin Academia® Debevoise’s total
bill for its work is $4.5 million.

The majority of withnesses who agreed to be intevet requested anonymity and we
have honored that request in conducting the Inddg@rinvestigation and in preparing the
Report; to the extent we discuss what these wigsessid in interviews, emails or documents,
we have assigned them an appellation that cortdisieir current academic status and a random
witness number.g, Former Graduate Student 3. We have also giveamnanymous

appellation to individuals with whom we did not age At times, we do not reveal the identity

> Seligman called for the formation of this Comritisson September 14, 2017; the

Commission announced its formal establishment adolégs 25, 2017 and that it would
function independently of the President’s Officel élmne University Administration and
report to the University community as a whole. nitismbers include faculty, students and
trainees from across the University, and its mis$soa broad review of the policies,
procedures and culture that affect women and LGBm@Viduals in the academic settings
of UR. SeePress Release from Amy L. Lerner, Antoinette Esteal., Comm’n on Women
and Gender Equity in Acad. (Oct. 25, 2017), httpsviv.rochester.edu/commission-
women-gender-academia/.
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of an interviewee in our citations to interviewses doing so would make the person
identifiable. We do not adopt the pseudonyms ursélde complaints—and instead use the
appellations noted above—due to concerns raisedrimmber of the women we spoke to that
people have been able to identify them despitentdasures taken by the Complainants to
conceal their identity* In reporting our findings, we have also been erso the fact that
several of the Complainants, Jaeger, as well ay wider withesses remain part of BCS, UR
and/or the broader academic community and thereferkave not reported on certain facts of a
personal and private nature if they were not neagds our findings and their disclosure might
unnecessarily damage reputations or current andefytersonal or working relationships. We
have not, however, omitted any such information ikhaelevant and might reflect unfavorably
on Jaeger.

On the advice of counsel, the Complainants, ancesafithe witnesses referred to in the
complaints by name or under an alias, did not agrée interviewed by the Debevoise
Investigative Team. For all eight of the EEOC Ctampants, however, we were able to review
detailed notes of interviews and information thayeyin the University’'s prior investigations of

this matter, including those from the interviewslod two EEOC Complainants—Kidd and

> Two key witnesses told us that they had not beetacted before sensitive information

purportedly coming from them or about them undealaas was included in the complaints.
These witnesses complained that they were not cieatan advance, that their identities
were not protected and were apparent despite thefuaiases and, in some respects, that
the information included in the complaints abo@inthwas not accurate. At least one other
central witness given an alias in the complainid éme of the Complainants, as well as the
Complainants’ lawyers, that part of the informataieged about her was not accurate
before the filing of the federal complaint.
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Bixby—who had the most meaningful first-hand infatron based on direct, relevant
interactions with Jaegér.

Significantly, the detailed notes of interviews paiged by the University investigators
were also reviewed by the interviewed EEOC Comaplaiis for accuracy and completeness prior
to being finalized. That was also true of at lesssten of the witnesses referred to in the EEOC
Complaint by their names or aliases. In additfive of those witnesses agreed to be
interviewed directly by the Debevoise Investigafiesam (one additional witness sent us a
written statement), including all of the former Wiidents referred to in the complaints with
whom Jaeger had a romantic or sexual relationshig Independent Investigation discovered
an additional intimate consensual relationshipdf&with an undergraduate student, whom we
also interviewed. We were also able to examintageFacebook messages and email
communications between and among all of the Comalds, the witnesses referenced in the
EEOC Complaint and others, as well as speakinghter avithesses with whom they had spoken
or otherwise communicated. A number of the EEO@@lainants, primarily Kidd and Cantlon,
have also spoken extensively to the media, inctpdimtelevision and radio, and those sources

were available to us. We were also able to ligbemthree-hour recording of Kidd'’s interview

% Kidd and Bixby were interviewed by and exchangédrimation with University

investigators several times in 2016. Bixby (arér&idd, as well as another woman, Post-
doctoral Fellow 13) also met in 2013 with BCS Cha&Angelis. The information provided
by Aslin and Cantlon, who in March and April 20Xéspectively, filed the claims against
Jaeger with the University, as well as the infoiioraprovided by the other four EEOC
Complainants, was largely based on informationivecefrom others (many of whom we
were able to interview). Although Cantlon has beerthe BCS faculty since 2009 and has
asserted that she witnessed sexually harassingibebg Jaeger toward students for years,
she provided very limited information based ontfltand experiences or observations.
(Apr. 7, 2016 Email from J. Cantlon to C. Nearpgss.
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by Curtin. Finally, the collective views of the @plainants are detailed in the allegations in the
complaints.

We, of course, would have preferred to interviewheaf the Complainants and all
witnesses referred to in the complaints ourselard,we made a number of efforts to secure
their cooperation, but also respected that cowathased them not to be interviewed in the
Independent Investigatiofi. While we were required to expand the scope ofamrk to some
degree as a result of the Complainants’ decisidriancooperate in the Independent
Investigation (by interviewing more witnesses withom they had spoken and reviewing more
extensive written communications among them anH athers), we believe that the
investigative record we compiled fully and fairiflects the Complainants’ collective and, in
most cases, their individual views and informatiasitimately, the decision of the Complainants
and certain of the witnesses referred to in thepdaimts not to be interviewed did not affect our
ability to make findings and recommendations ortatke issues. One of the attorneys for the
Complainants has suggested that our investigasisnmehow “fraudulent” because her clients
were not made available for intervieWsThat, of course, is not the case, as we have dpgies

clear in this Report that we were not given theaspmity to interview the Complainants and

% |n an effort to obtain cooperation from the Conmaats, we made clear that we would

agree to any reasonable terms and conditions ferviews, including the participation by
their counsel and on the understanding that theldadecline to answer any question and
stop the interview at any time. The Complainatitsgugh counsel, nevertheless declined
both to be interviewed and/or to provide their poes “statements” and “testimony” cited,
but not included, in the EEOC Complaint releasedary September to the media. These
“statements” and “testimony” are represented inEB®C Complaint as pre-existing
documents, which will presumably be provided ircdigery in the federal litigation and thus
could have been provided without creating any nggation risk of inconsistent statements
and without the necessity of giving a new interview

> SeeFed. Compl. 1 49.
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certain other potential witnesses, we discussrtipact of not being able to do so, and we
specify in detail the evidence on which we havestasur findings and recommendations,
including in part, that provided by the Complairatd the University, in emails and Facebook
messages, to the media and in conversations witdr atitnesses we have interviewed.

We have provided citations throughout the Repodrder to make clear the source of the
information included, whether an email, anotheetgp document or an interview. We do not,
however, always attach the emails or other docusresiexhibits. We have made judgments
about what is necessary to include in full, as gegdo describing the document or providing
guoted language in the Report and noting its souve have endeavored to be thorough and
transparent, while also not attaching documentisaiesensitive and/or not crucial to our
findings and/or were not, when they were writteteinded for the public.

C. Summary of Key Findings and Recommendations

As more fully discussed below, on the basis obathe interviews conducted and
documents reviewed, applicable UR policies andahe we arrived at a number of key findings

and recommendations which are summarized here.

Findings

1. Jaeger’s Conduct: 2014 to the Present. Thare evidence of which we are

aware suggesting that there is currently, or has Bence at least 2014, a hostile work or
academic environment for any female graduate stadeBCS. Indeed, all of the current BCS
graduate students and post-doctoral fellows we\i@eed from Jaeger’s lab (female and male)
were positive about Jaeger as a scientist and mantbsaid that they had not experienced or
witnessed sexual harassment or other inappropr@aatduct by him. We are also not aware of

evidence suggesting that any BCS female graduadiest who started at BCS since 2014 has
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avoided Jaeger and the educational opportunitiggdvades on account of any sexually-related
behavior or verbiage.

We also did not find any evidence that, during gresiod, Jaeger violated UR Policy 106,
the UR Intimate Relationships Policy, UR Policy Iitlany other UR policy. There is no
evidence that Jaeger engaged in any sexual redaimsin this period with anyone other than his
current partner, who moved to Rochester in theofa®013. The allegation in the EEOC
Complaint suggesting a 2015 sexual encounter wittogpective graduate student is inaccurate
and has not been included in the federal complaiithough the complaints do not make this
clear, nearly all of the allegations against Jaagereither undated or from a time period at least
three years, and often up to nine years, prionéditing of the Aslin/Cantlon complaints in

2016.

2. Jaeger’s Conduct: 2007-2013. We credit, asohnaplaints allege, that during
the earlier period of 2007-2013 (and especiallyrduthe earlier years in that period), Jaeger
engaged in behavior that was inappropriate, unpsafeal and offensive. Among other things,
he engaged in four consensual sexual relationstithscurrent, former or prospective UR
students between 2007 and 2011, he was flirtatastiisother students, he blurred appropriate
faculty-student boundaries in other ways, includaygenting a room in his home to a female
graduate student, and he sometimes made commesusial and academic settings that
included inappropriate sexual content or innuends the Complainants also allege, we agree
that these behaviors were harmful in a variety aysy for example, a number of female
graduate students from that time period told ug Hea result of Jaeger’s reputation or behavior,
they made a conscious decision to avoid him anedoeational opportunities he offered, which

we found to be very troubling. We further notewloer, that the narrative presented in the
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complaints is also exaggerated and misleading imymaspects, including, for example, the
allegations concerning Jaeger’s living arrangemetfit and treatment of Kidd.

Despite our conclusions that Jaeger’s conductigngérlier period was inappropriate and
harmful to some in the UR community, we nevertrelso believe that UR was correct in
concluding that his conduct did not violate UR pgli UR’s Intimate Relationships Policy in
effect at the time (which has since been substgntevised) did not prohibit, though it strongly
discouraged, consensual sexual relationships batatedents and faculty. We also do not
believe that any potential claimant or plaintiff wd be able to sustain a legal claim for sexual
harassment in violation of Title VII, Title IX, NYERL (or UR Policy 106, which substantially
mirrors the standards under those laws) basedegeda conduct. There is no evidence that
Jaeger ever engaged in so-caligitd pro quosexual harassment, or ever had any non-
consensual sexual contact with any person. Althowg find Jaeger’s behavior inappropriate,
unprofessional and offensive, the governing “sewerngervasive” legal standard for hostile
environment harassment is a demanding one, andwetdoelieve any claimant or plaintiff
would be able to show that it was met as to her.

We emphasize that this is a legal conclusion (mabeal or social judgment), based on
applying the governing legal standards to the fasta/e understand them. We also note that
many employers, educational institutions and juctsohs have made a reasonable judgment to
impose standards for defining prohibited sexuahfsiment that are more exacting than the
standards which governed Jaeger’s conduct in thegpbefore 2014; indeed, UR’s own relevant
policies have become more exacting since then. légat conclusion here, however, is based on

the standards that governed his conduct at theanei¢ime. By providing our legal conclusion,
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we do not imply that Jaeger’s conduct was accept@abpresume to opine on questions of moral
culpability.

3. Intimate Relationships with Students. During B907-2011 period, Jaeger had

consensual intimate relationships with two studémte graduate and one undergraduate) and
one prospective student. We interviewed eachedehlwomen. While ill-advised and
contributing to Jaeger’s reputation as a “womanizesne of these relationships, as the
University found, violated UR’s faculty-studentimiate relationships policy or any other UR
policy applicable at the time. We also credit thatger disclosed the relationship with the
prospective BCS student with a senior BCS facultyy@time. There is also no evidence that
Jaeger ever engaged in any intimate relationshighsstudents after 2011.

4, Relationship with Recently Graduated Studemant2010-2011, Jaeger had a

consensual intimate relationship with an employee aifferent lab who had graduated from UR
six months before the relationship began. We weered this woman as well. Their
relationship did not violate UR Policy 121 or arifper applicable UR policy. There is also no
evidence that Jaeger has ever had any other seta@bnship with any other UR employee who
was or who had ever been a BCS student.

5. Complaints to the University about Jaeger's Befra Despite the negative views

of some students about Jaeger, especially durggdrly years, we are unaware of any
complaint about his behavior, including any clairs@xual harassment, being brought to the
attention of the Administration, BCS leadershiptrer faculty prior to 2013 and no explicit

claims of sexual harassment before March 2016.
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Sometime in the spring of 2013, Keturah Bixby, tB8nyears old and a third-year BCS
graduate student, spoke first to Aslin, then anofdneulty memberP? and then DeAngelis about
her discomfort with Jaeger. DeAngelis did not usthend the conduct about which she
complained to be sexual, and to the best of hsllexmtion, confirmed that with her. We note,
however, that the contemporaneous documents arigaonis. Bixby’s written complaint
mentions “harassing” conduct, but in an email foemd at the time, said that it “was not at the
level of sexual harassment.” In editing the ndtes her March 24, 2016 interview with
Nearpass, Bixby confirmed in writing that she “dtdntend” her 2013 complaint to be one of
sexual harassment. In August 2016, however, Badny four other former BCS female graduate
students, including the two DeAngelis interviewe®013 or early 2014, sent a letter to
DeAngelis and several deans stating that they Baperienced and/or witnessed harassment and
inappropriate sexual comments,” which was forwaretthe OOC? Bixby also conveyed in a
cover email her belief that UR’s 2016 investigatiad been “inadequate” and the process
“flawed,” and offered to meet to share her viewshow to improve UR’s process for handling
sexual harassment claims to better protect stuffents

We certainly do not rule out, as the complaintgdssghat it is possible that issues about
Jaeger’s alleged sexual harassment were not bréagbdrd because potential claimants may

have been afraid of not being taken seriously bemhegative consequences or because they did

8 The professor suggested that she raise the condttr DeAngelis, which she did in

November 2013.

% Aug. 23, 2016 Letter from K. Bixby, Graduate Stnd14, Graduate Student 17, Graduate
Student 4 and Post-doctoral Fellow 13 to UniversitiRochester Administration (attached
as Exhibit 13).

0 Aug. 23, 2016 Email from K. Bixby to P. Lennie, Gulver, W. Heinzelman and G.
DeAngelis.
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not recognize the behavior as harassment at tleeitiotcurred. We note, though, that during
much of the most problematic period of time (20@2-B), the Chair of BCS was Newport, one
of the female Complainants, who is described incbraplaints as strong and proactive in
addressing sexual harassm&ntwe also want to clearly acknowledge that whetietot Bixby
earlier recognized or articulated her discomfothwiaeger as sexual harassment, she is to be
commended for her courage in coming forward in 284@ for her considerable efforts in 2016
to improve UR’s process for responding to and agking claims of sexual harassment in
academia. As we also note below in Finding 11cwesider it a missed opportunity in 2013 not
to have recognized Bixby’'s complaint, however laldelas one involving potential sexual
harassment.

Once complaints and concerns were raised abouedadghavior, both in November
2013 and in March 2016, they were dealt with seslypand professionally by the BCS Chair and
the University. In both cases, DeAngelis counsdkeeber and took other remedial steps, which
appear to have been at least somewhat successielpimg sensitize Jaeger to the impact of
certain of his border-pushing behaviors and inappate manner of speaking to and about
students.

6. The Adequacy and Impatrtiality of the Universstynivestigations of Jaeger’s

Conduct in 2016. The University’'s investigatioetating to Jaeger in 2016 were conducted in

good faith, impartially, professionally and in aotance with UR Policy 106. And we agree

with its ultimate conclusion of no policy violatien At least in hindsight, however, there are

L Newport chaired BCS from 1997-2010. It is asskinethe complaints that she was quite

vocal that sexually harassing behavior “would r®tdlerated” and that she “would protect”
students when it did occur. EEOC Compl. § 15.ef&ample of Newport causing a male
BCS professor to be terminated for sexual miscondgainst the advice of the OOC, is
also cited in the complaints. EEOC Compl. § 24&].FCompl. § 348.

33



aspects of the initial University investigationtticauld have been done differently, and better,
which might have avoided some of the troublesonrmengonications about the investigation that
occurred in BCS and certain of the Complainantsicisms. We also acknowledge the inherent
difficulty for the OOC, even with its investigattwalled off” and functioning in a purely human
resources role, to conduct an entirely indepentheetstigation in both fact and appearance. Our
recommendations address that difficulty. As fowhbe investigation might have been
improved:

First, the instructions given to interviewees witspect to confidentiality were neither
uniform nor always clear, leaving claimants, Jagg#inesses and other BCS faculty uncertain
about what they could discuss with others with eespo both the investigations themselves and
their outcomes. We note that Nearpass, in Septe?i®, prepared and began using a standard
form of instruction to claimants, witnesses andabeused about confidentialft§.

Second, while it would not have affected the firgdaf no policy violation in this case,
and we appreciate the privacy concerns that meiilvas exclusion, the University should have
included in its report the fact, anonymized, tresger had also had a sexual relationship with a
recent undergraduate. Although this relationsksp did not violate University policy, it might
have been relevant to the decision-maker or tarstiiethe University who had discretion over

what remedial steps to take.

%2 University of RochestePolicy 106 Investigation, Information for Witnesgatached as

Exhibit 14).
% We note that Nearpass did not include this mestiip in the written report, which would be
seen by claimants, Jaeger, DeAngelis and varioosrégtrators, in order to better safeguard
the identity and privacy of the former student.
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Finally, as Nearpass now acknowledges, she shawe teviewed Jaeger’'s Facebook
messages to Kidd that Kidd offered to provide. ©again, however, doing so would not likely
have altered Nearpass’ findings and, ironicallpéarpass had also obtained Kidd’'s Facebook
messages responding to Jaeger’'s messages, as &vabieto do, the messages viewed in full
context would likely have cast further doubts odds claims of unwanted, partially sexual
banter with Jaeger and that he “forced” her toilivhis home in 2007.

7. Retaliation Claims. The University did not tigte against the Complainants for

the claimants filing the complaint against Jaegdooparticipating in the University’s
investigations and their aftermath. Retaliatisntreat term is defined under applicable law,
requires a materially adverse employment actiooh(sts a termination or other conduct that
would dissuade a reasonable person from complgiimngsponse to protected activity (such as
complaining about or opposing harassment). WhieGomplainants felt that they were
disrespected and unfairly criticized for the acsidiney took in this matter, such purported harms
do not constitute material adverse employment astfor purposes of a legal claim of
retaliation. In addition, many of the statementgdmand actions taken by UR to which the
Complainants object were, in our view, not takeretaliate against them for any protected
activity, but rather as a good faith, albeit notessful, effort to lessen the divisiveness within
BCS.

8. The University’s Policies, Procedures and PeémsAddressing Claims of

Sexual Harassment Against Faculty Members. Whag tan and should be enhanced in a
number of ways, as the claimants and Bixby haveeabed, UR’s policies on sexual harassment
and its existing procedures and process for addgeskaims of gender-based discrimination and

sexual harassment by faculty members are consistdnboth applicable law and in line with
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the policies and procedures of comparable schddk.Policy 106 and the Student Sexual
Misconduct Policy (dealing with sexual harassmerdassault claims against students), for
example, track closely federal and state laws aedre product of detailed benchmarking
against 18 other similarly-situated schools. T&aad, the claimants and Bixby have very
constructively pointed out a number of areas whieeeUniversity should change or enhance its
policies, procedures and process. We agree and enakmber of recommendations for change,
including considering a more prohibitive UR Intira&elationships Policy, having sexual
harassment claims handled by an office and invatstighdependent of OOC, providing at the
outset of every investigation a clear “statemenigifts and process” to every complainant,
witness and accused and providing access to asgegiviser for claimants and the accused, to
assist them in understanding the process and liee stipport resources that are available to
them.

9. Reviewing Faculty Emails. Although emails ofd#ty and students are rarely

reviewed by the UR Administratioff,the OOC's preservation and review of BCS facuttagés
relating to the claimants’ complaints about Jadgiky complied with UR’s Information

Technology Policy (“UR’s IT Policy”§> Sharing a sample of those emails with DeAngelis i

% According to Gail Norris, University General Ceeh email searches are rarely done, and

when they are, they are performed pursuant to Rs U Policy. Email searches are done
most frequently when they are viewed as relevaantemployment dispute, but even then,
they are uncommon. (Dec. 27, 2017 Email from Grris@o Debevoise & Plimpton LLP.)
Mark Fischer, the Director of the Department ofeébafconfirmed for us that his office has
never searched or collected a student’s emailmmection with a sexual assault
investigation or any other type of investigatiq@ec. 27, 2017 Email from M. Fischer to
Debevoise & Plimpton LLP.)

®  University of Rochestetformation Technology Policrevised July 2014) (attached as

Exhibit 15). The policy provides that all emakdating to “the University’'s activities and
functions, including, but not limited to, admingtive functions in the areas of teaching,
student life, patient care and research, as wallpportive administrative services” are
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January 2017, while not prohibited and done inféorteto help DeAngelis effectively lead BCS,
reflected questionable judgment under the circuncgsand exacerbated the tensions in BCS.
For security, investigative and other legitimatasans, the University needs to retain the ability
to search and review emails on its servers, justlar employers and educational institutions
do. Reviewing the emails of faculty, studentstaffshowever, should not be done lightly and
should be governed by new, more specific critersaywe recommend below.

10. The University’'s Response to the Controvensid®CS and on Campus in the

Aftermath of its Decision on the Sexual Harassn@mtplaint against Jaeger. Itis clear from

the documents and from our interviews with allle# key University personnel that extensive
efforts were made to try to deal with the aftermaftthe University’s investigations, though it is
equally clear that those efforts were not effectifée challenge was immense, starting with an
unusual complaint, breaches of confidentiality dgrihe investigation that threatened the
integrity of the investigation, claimants who sdwe facts very differently and rejected the
University’s investigation and process and theerlgdok matters into their own hands, all while
a preeminent department was in turmoil. We thivét the University acted in good faith and
appropriately under its then-current policies dmat the steps it took in an effort to navigate an
unusually difficult situation were reasonable. T&aid, there were some steps taken and missed
opportunities that, in hindsight, seem to have exaated the situation. Missteps included
promoting Jaeger before the appeals process wakdh a move that understandably angered
the claimants, sharing emails with DeAngelis andh@ps Seligman’s decision not to personally

intervene during key moments of departmental ten@wen though it appears that nothing less

“University Communications” that can be accessetheyUniversity “as needed for the
purpose of carrying out University Business withseg¢king prior approval.”ld.)
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than Jaeger's termination or forced exit would hsatisfied Aslifi® or likely some of the other
Complainants). Below, we address the missed oppibies.

11. Missed Opportunities. In addition to actingtbe recommendations set forth in

this Report, the University community should reflen the missed opportunities that it had to
act on and respond to these issues sooner. Thesedopportunities included:

(a) Newport, while she was Chair of BCS, was informe@007-2008
by BCS administrative personnel that Jaeger, tleyears old and a first-year BCS faculty
member, and Kidd, a 24-year old first-year BCS gedd student, were living in Jaeger’'s home.
While Newport did once speak to Jaeger, after alfiapeneeting, about the inadvisability of the
living arrangement, when Jaeger asked whether tn@dsithrow Kidd out, Newport evidently
did not engage further. When Kidd was asked attmiairrangement by BCS administrative
personnel in 2007-2008, she said that she and Jaege adults and comfortable with the
arrangement. While it does not appear that thaeever a sexual relationship between Kidd
and Jaeger (both deny it), Kidd does now allege thaing this period, Jaeger engaged in
various conduct that she now considers to have beeanted and, in part, sexually harassing,
causing her emotional stress and to avoid Jaegkecerain educational opportunities he offered.
Newport should have interceded and directed Jaegard that arrangement and taken the
opportunity to counsel him, a very junior facultgmber at the time, more generally on how to
appropriately observe and handle boundaries betveesity and students.

(b) When Bixby reported her discomfort with Jaeger shirdand

DeAngelis in 2013, whether or not she characterdseer’'s conduct as sexual harassment, she

% Nov. 2, 2016 Letter from R. Aslin to F. Jaegegrh 11, 2016 Email from R. Aslin to J.
Cantlon.
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did report that the conduct was causing disconohter and other students, all of whom were
women®’ With better training and enhanced sensitivitpséhto whom she reported her
concerns might have viewed the situation as patininvolving sexual harassment or a hostile
educational environment for women, and, as a rdsudadened their investigation and taken
different remedial action. It bears noting, howeweat DeAngelis did in early 2014 counsel
Jaeger on Bixby’s concerns, as those concernstiweneunderstood by DeAngelis, and Jaeger
appears to have modified his behavior positively.

(c) After UR’s investigations were completed and thpesis
exhausted, without finding any violations of politut with pointed observations about
inappropriate conduct, DeAngelis worked tirelesstgd with commendable commitment to the
welfare of BCS, its students and faculty, to regjtivat Jaeger take responsibility and express
accountability for his conduct, to include addiabtraining on sexual harassment and workplace
behavior, to hold discussions with BCS faculty ahatents on the issues and to make changes
in BCS and University-wide policy on student-faguielationships to enhance the protection of
students. At several junctures, including when bg#lis wanted to make a statement to faculty
on the investigation and implement a stricter codeonduct, DeAngelis felt thwarted in these
efforts by the OOC. While we do not find fault tvihe sincerity or substance of the concerns
expressed to him by the OOC, it was not made seiffity clear to DeAngelis that he could have
proceeded with at least some of the measures heamsglering even in light of the concerns
expressed by the OOC. As a result, the situatiotitued to deteriorate, some remedial steps
were delayed or not taken and the resulting effettkis entire matter on students and faculty of

BCS were likely exacerbated.

7 Letter from K. Bixby to G. DeAngelis.
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(d)  Anenhancement to the UR Intimate Relationshipg@alas on
the Faculty Senate’s agenda as early as 2010,dsihot acted upon until 2014. The changes
might well have resulted in Jaeger’s not partiaqgabn the examination and thesis review
committees of the graduate student with whom hehiaalda romantic relationship, five years
before she came to UR. It would have been bdtter had not, as Jaeger now acknowledges.
There was also a delay in amending UR Policy 1Zdbte@r relationships between supervisors
and employees who are in romantic or sexual relahips. While hindsight is always a
wonderful thing and an often unfair way of analggpast actions, we do credit, as Jaeger told
us, that he paid attention to what the Universipodicies permitted and prohibited. While that
does not excuse Jaeger’s inappropriate and habmhaviors, whether or not prohibited by
policy, there is nevertheless a message to be lamgrdemembered. Stronger policies can be
helpful in combatting these issues, but they nedzktpromptly put into place to have any effect.

(e) We also consider it a lost opportunity that neithezsident
Seligman nor any of the Complainants evidentlyfraatithe University’s Board of Trustees of
this matter, and the turmoil and dissension it eaassing in BCS, prior to the Complainants
going to the news media. Doing so would have gihenTrustees the opportunity to intercede to
try to help address the situation, which might haesulted in a quicker and more effective
response by the University, with less damage tdJthgersity and its students.

This matter has fractured BCS and the Universityominity generally. The concerns
brought forward by the Complainants are serious @uang to the heart of the protection of
students and the integrity and fairness of the ewacenvironment. The University now needs
to promptly take a number of bold steps, includig not limited to acting on the

Recommendations in this Report, to repair the tiegulvounds and distrust that have occurred.
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The University must be proactive in respondingsame cases beyond what its peer
institutions have done and beyond what would beseary if this matter had never arisen and so
significantly undermined trust in the UR communit$trengthening the relevant policies and
procedures for addressing claims of sexual harassiyefaculty members is not all that will be
required. Heightened understanding of and seitgity the varieties of sexual harassment that
may occur and the asymmetry in power between alilfiaand students might have prevented or
at least accelerated the detection and remediatitre problematic conduct that occurred here.
In addition, some former female graduate studenBdS had to endure behaviors and
inappropriate remarks that they should never hawdktd, at UR or at any educational institution.
The University should consider, along with the othetions we are recommending and it is
considering, what actions it might take to dematstits support for those students who had

these painful experiences.

Recommendations

For the President and General Counsel

1. No later than three months from today, prepackkeegin using, a plain English
“Advice of Rights and Procedures” brochure for lants or potential claimants, witnesses and
the accused, to be provided at the outset of argstigation of a sexual harassment claim
against a faculty member, or any inquiry about mglsuch a claim, or upon first contact with a
claimant, witness or any accused. This writteth sbould include clear information on, among
other topics: how and where claims may be made; dioy investigation will proceed; sources
of support; the obligations of confidentiality, baturing and after the investigation is concluded
and a decision is rendered; and how, whether amhwlaimants, witnesses and the accused will

be informed about the progress, conclusion andaatign taken in response to a claim. In
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addition, a protocol and template should be deeddpr communicating appropriate
information about the conclusion of an investigatio the complainants, the accused and all
witnesses.

2. Immediately develop a list of University persehwho can serve as advisers to
claimants, potential claimants or an accused iner&tnvolving claims of sexual harassment by
a faculty member. The list should reflect a diegpsol of trained advisers, including academic
deans, faculty members and other officers, sinbddhe pool of advisers made available to those
participating in investigations pursuant to thedstt Sexual Misconduct Policy, which is
coordinated by the University’s Judicial Officedotify all claimants, potential claimants, staff
and the faculty of the availability of such advsespecifying the range and purpose of such
service and the confidentiality accorded to thesodiations. Notify the Board of Trustees when
this has been done and communicated to the releeastituencies.

3. No later than three months from today, hire heav counsel to be initially
assigned to the OOC, one of whom will serve asdsisar to claimants or potential claimants on
a claim of sexual harassment or sexual misconawotving a faculty member and the other to
serve as an adviser to the accused. These adwidlenst serve as the lawyers for claimants or
the accused, but will be able to knowledgeably s&lwn matters of policy, procedure, process,
appellate rights and other sources of supportthHeof the new advisers will advise or
represent the University on claims or litigatiomalving claims of sexual harassment, sexual
discrimination or other kinds of employment disanation, although they may be assigned
other legal duties, including duties involving sakharassment training. If a separate office is
established to investigate claims of sexual harassr sexual misconduct by faculty members,

these advisers should be transferred to that office
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4. Within three months from today, undertake anmglete a review of the current
mandatory training the University provides on séXsassment to faculty, students, staff and
trainees with the objective of providing statedod-tart mandatory training to the entire
University community on at least an annual basgwahen anyone first enters the University
community. Provide additional resources for tragnio achieve this objective.

5. Within three months from today, amend UR Polifg to specify: (a) examples
of acts that may constitute sexual harassmenthéjange of discipline and other remedial
action that may be taken when there is a violatibtie policy; and (c) the range of discipline
and other remedial actions that may be taken bgsiaad chairs of departments for problematic
conduct that does not rise to the level of a viofabf the policy, but nevertheless counsels some
remedial steps. In addition to these amendmdmd Jhiversity should consider adding to UR
Policy 106 a statement encouraging members of theelsity community who believe that
anyone subject to UR Policy 106 has engaged inaddrarassment to report such conduct,
similar to the language in the University’s Stud8ekual Misconduct Policy that encourages
reporting.

6. Retain expert outside counsel to advise theid&neisand General Counsel on
developing new procedures regarding confidentialftinvestigations of claims of sexual
harassment or sexual misconduct by faculty membetis the objective of adopting formal
procedures that more carefully and flexibly balatieerequirements and needs of confidentiality
and the need for and benefits of transparencyh 8aw procedures should be finalized and
implemented within six months of today. The Geh@aunsel should consult with the
Commission on Women and Gender Equity in Acadeth@Executive Committee of the

Faculty Senate, the leadership of the GraduateetsidAssociation (“GSA”) and relevant deans
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and department chairs before finalizing these mhoes. Following the adoption of the new
procedures, the General Counsel should publish thethe UR website.

7. The University should publish an annual repéthe number of complaints made
alleging gender-based discrimination and sexuadsanent, whether made by the faculty,
students or other staff, and information on howdbmplaints were resolved. Both Yale and
Cornell may be useful resources in developing ¢naplate for this report.

8. The President and General Counsel should congblthe Executive Committee
of the Faculty Senate to discuss the implementatigogrocedures for reviewing faculty emails
on the University’s servers in appropriate circuanses. The President and General Counsel
shall report to the Board of Trustees by April 2018 on the procedures that have been
implemented. We recommend that UR’s IT Policy stidne amended to specify: (a) that the
University respects the privacy of individuals dwmekps user files and emails as private as
possible; and (b) procedures for the distributibrrails by administrators authorized to access
and review user emails.

9. The University should continue to provide easlin@ access to relevant policies,
procedures and resources, including UR Policy U Policy 121 and the UR Intimate
Relationships Policy. In addition to ensuring thkpolicies and training materials are readily
available online, the University should provideinealinformation regarding the Title 1X
Coordinator, any newly created office in this am@a] the Intercessor. Such information should

include actual names and contact information, nextety descriptions of their roles.
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For the Board of Trustees, President, Provost, liEkec Committee of the Faculty Senate,
Leadership of GSA and the Commission on Women aamb€&r Equity in Academia

1. The Board of Trustees should direct the Presidet Provost to initiate
consideration by the Faculty Senate of proposedhdments to the UR Intimate Relationships
Policy so that, in addition to prohibiting facultyembers from accepting academic authority
over students and post-doctoral fellows with whbeythave, or have had, an intimate
relationship, regardless of department, to redflatéy prohibiting all intimate relationships
between faculty and students in the same departnidr President, Provost and Faculty Senate
should seek the recommendation of the CommissioWomen and Gender in Academia and
the GSA on such a policy and then recommend apiatepaction to the Board of Trustees by
April 10, 2018. As part of the process, input dddae solicited from outside experts and other
universities that have adopted such a policy.

2. The Board of Trustees should direct the Presiteconsider establishing a
dedicated office separate from the OOC to handlensl of sexual harassment or sexual
misconduct against faculty members and institusioigie or all of the procedures provided for
investigating and adjudicating claims of sexuablsament or sexual misconduct by students as
overseen by the Title IX Coordinator. As partlutconsideration, the President and the
Executive Committee of the Faculty Senate shoultider establishing an appropriately
comprised committee to recommend corrective adotlowing the conclusion of every UR
Policy 106 investigation of a faculty member foxwsa& harassment or sexual misconduct. The
decision-making structures used by the Univerditg€licago and UR’s College of Arts,
Sciences & Engineering (“AS&E”) for claims invohgracademic dishonesty may be useful
resources to review. The President shall repatiddoard of Trustees on the results of his
consideration of this recommendation by April 1018.
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For the President and Board of Trustees

1. For the President, appoint a senior, cabinettlefficial to oversee the
implementation of these recommendations, includmgpliance with any deadlines, as well as
other initiatives the President may develop to caingexual harassment, misconduct,
discrimination and retaliation throughout the Umsitgy.

2. For the Board of Trustees, appoint a Trustegpacial Committee of the Board
of Trustees to oversee the implementation of thesemmendations, including compliance with
any deadlines, as well as other initiatives as b&pursued by the University to combat sexual
harassment, misconduct, discrimination and retahatroughout the University.

* * *

We recognize that the University, Board of Trusté¢les Faculty Senate, students, staff,
alumni and others are deeply impacted by the eweatwere asked to investigate. The focus
now will shift to pursuing the most constructivedasptimal path forward, so that the University
community can heal and progress. We make no reemdations with regard to the
University’s response to the pending federal complar as to specific personnel actions,

because decisions about those matters are beyersdape of what we were asked to examine.

I. THE FACTS
A. Jaeger’s Pre-2014 Conduct

The complaints contain serious allegations aboegelés conduct prior to 2014. To
evaluate their veracity, we spoke with 90 individuaith knowledge of Jaeger’s conduct prior

to 2014 and reviewed contemporaneous writingsudiof emails and social media posts from
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this period®® We found that some of the complaints’ allegatioese true, and Jaeger's
behavior and statements, at times, were vieweddryr{both male and female) as insensitive,
unprofessional, cruel and occasionally containgxual innuendo, and this perception,
combined with Jaeger’s reputation as a womanizsryigely caused some female students to
avoid him socially and academically. At the sameef the complaints’ narrative—framed
through the language of sexual predation and edtair animus towards women—is largely
without factual basis.

Jaeger unquestionably generated strong reactionsthhose who knew him and worked
with him before 2014. His conduct during this gagrériod reflected poor judgment, immaturity
and a naive and stubborn belief that continuingghasluate student lifestyle, including extensive
socializing with students, was permissible and gaserisks. At the same time, this earlier
period was also marked by close and productivéioelships with many graduate students (both
male and female), academic success and recograsonell as the end of his promiscuous

habits.

®  We interviewed Jaeger on three separate occaswn®f which occurred in person, for a

total of nine hours, and through his attorney, &g tesponded to multiple follow-up
requests. Jaeger has also provided extensive @gmtation to the investigation.

In addition to Jaeger, we interviewed 26 gradgaidents, 9 post-doctoral fellows, 10
undergraduates, 2 visiting scholars, 15 UR facmémbers, 3 visiting speakers, 4 BCS
employees, 4 UR administrators, 13 other colleagmels3 other witnesses who had
knowledge of Jaeger’s conduct during this timeqxeri
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1. Jaeger’'s Characteristics and Behavior
(a) Jaeger’'s Background

Jaeger started his position as a faculty membBGS at UR in January 2007 when he
was 31 years old, although already a “rock statiignfield®® Prior to joining UR, Jaeger was a
graduate student at Stanford University and a gosteral fellow at UCSD. Although he had
been hired to a faculty position in BCS, the fliatf of 2007 was intended to be an extension of
Jaeger’s post-doctoral year, and he did not begiching until fall 2007.

A number of Jaeger’s characteristics distinguidtedfrom his faculty colleagues at the
start of his career. Raised in Germany by paractige in labor unions, Jaeger eschewed
hierarchy, maintaining the view that he was on étpating with both students and faculty,
respect was earned (not simply conferred by holdipgsition of authority) and “anything could
be discussed by anybod{”With a cutting and sarcastic sense of humor,elaegjoyed
“push[ing] people’s buttons,” in particular by idéying and digging into their unique
vulnerabilities and by taking arguments to the @xie to get a rise out of his audieriteThese
traits are consistent with Jaeger’s expectatidseiimisguided, that he need not filter himself, as

others were “in charge of their own emotions” arabid push back if he went too far or crossed

%9 Oct. 31, 2017 Interview with Colleague 5.

0 C. Nearpass Notes of Apr. 19, 2016 Interview Witldaeger; Oct. 12 & Dec. 8, 2017
Interviews with F. Jaeger; Oct. 19 & 23, 2017 Iniews with Graduate Student 9.

I Oct. 16 & 18, 2017 Interviews with Graduate StudE9; Oct. 23, 2017 Interview with
Graduate Student 21; Oct. 24, 2017 Interview withdbate Student 10; Nov. 7, 2017
Interview with Colleague 2; Nov. 9, 2017 Interviewith Colleague 3; Nov. 21, 2017
Interview with Graduate Student 21; Dec. 8, 201@érview with F. Jaeger.
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any lines’? As a graduate student and post-doctoral fell@egér also had a reputation for
being promiscuous, having open relationships witmen (many of whom were other
academics in his field) and acting flirtatiouslgcasionally with sexual innuendd.This
reputation followed him from Stanford to UCSD aodimately, UR.

Jaeger had difficulty adjusting to his new roleagsofessor. In his first few years at UR,
Jaeger’s “work hard, play hard” approach mirrorexdgnaduate student behavior. Although he
had been warned by a Stanford colleague beforengptoiUR that he would need to alter his
behavior when he was a faculty memBene did not give up the highly social lifestylemas
used to living, which included pursuing sexual angers with fellow academics and students.
In particular, between 2007 and 2011, Jaeger hadskxual relationships with either

prospective, current or former UR studefitsAs a professor, Jaeger likewise did not cut lmack

2 Qct. 27, 2017 Interview with Visiting Speaker\&v. 9, 2017 Interview with Colleague 3;
Nov. 21, 2017 Interview with Graduate Student 21.

3 QOct. 31, 2017 Interview with Colleague 5; Nov2@17 Interview with Colleague 2; Nov.

17, 2017 Interview with Colleague 8; Nov. 20, 20aférview with Colleague 10; Nov. 21,
2017 Interview with Colleague 1.

4 Nov. 21, 2017 Interview with Colleague 1.

> Interviews of Witnesses. The fourth brief relaship took place in spring 2008 with an

undergraduate student and has never been menimaeg of the complaints. (Oct. 26,
2017 Interview with Undergraduate 16.) The wonvaing has requested anonymity,
confirmed to us that the relationship with Jaegas Wrief, consensual, and did not involve
any supervisory interactions. At the time, Jaegtur relationships with students, although
we believe inadvisable, did not explicitly violaay University policy, as discussed further,
infra, at Section II.A.2.b.

We are also aware of two other sexual encountdrgden Jaeger and UR faculty, as well as
other sexual encounters between Jaeger and vispeakers (some of which occurred years
prior to visits to UR for colloquia, including wkildaeger was still a graduate student or
post-doctoral fellow). Although none of these ss»ncounters implicates any relevant
University policy, it is likely that all those thatere known contributed to and perpetuated
Jaeger’s reputation.
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the extremely demanding and critical character beatad always brought to both his academic
pursuits and social interactions. He bristled whenvas treated differently in his new role as
faculty, since this clashed with his belief thagrlrchy was irrelevant. A Facebook message
from Jaeger to Kidd in March 2007, before Kidd lcathe to UR, illustrates his difficulty with
adapting to his new professional role: “[Y]ou wawik believe how differently [I]'m suddenly
being treated by most people” because of “this wistlipid professor thind®

(b)  Academic Settings

Jaeger was unquestionably a demanding teacheadmgkr, whose direct and unfiltered
style of questioning permeated all of his intei@tsiin the field, including with his students in
groups, one-on-one with his colleagues or with kpesaat conferences. Although some
witnesses we spoke with did not mind this stylenoeenting that Jaeger’s demanding, direct and
critical way was in search of scientific excellefitenany others described it as insensitive,
cruel, and at times, humiliating and bullyiffg To Jaeger, his style was intended to challenge

students and colleagues to push them to impfoude had high expectations for his students,

®  Facebook Messages from F. Jaeger to C. Kidd,aat ¥ 2007 10:54 AM (attached as
Exhibit 16). Exhibit 16 includes both the screeotstf the entire conversation as provided
by Jaeger, as well as a transcription of the camtethe messages prepared by Debevoise &
Plimpton for ease of reading.

T QOct. 20, 2017 Interview with Graduate Studentéy. 3, 2017 Interview with Graduate
Student 13; Nov. 14, 2017 Interview with Post-doaté-ellow 5; Nov. 15, 2017 Interview
with Post-doctoral Fellow 7.

8 QOct. 16, 2017 Interview with Graduate StudentQgt. 17, 2017 Interview with Graduate
Student 11; Oct. 20, 2017 Interview with Post-doaitéellow 2; Oct. 25, 2017 Interview
with Graduate Student 20; Nov. 7, 2017 Interviewhv@raduate Student 28.

9 Dec. 8, 2017 Interview with F. Jaeger.
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and when a student failed to meet these expecsatiencould be, depending on one’s
perspective, “direct” or “harsh” in his criticism.

Several male and female graduate students anelpotral fellow&® described Jaeger

81 « n82 83 « n84

as “mean,® “overly critical,”®? “pretty scathing,®® “cruel,”®* and a” bully,®® and reported that
his particular style of criticism tended to recdmgir understandable mistakes as personal
failings® Some of Jaeger's harsh comments were made indfather students, causing the
targeted student to feel additionally “humiliatéd.’Even those students who did not personally
feel attacked by Jaeger acknowledged that sonteofdlassmates “suffered” under Jaeger’s

style of supervisiof® His “demeaning” language and harsh criticismdethe students of both

80 Oct. 12, 2017 Interview with Graduate StudentQ@8t. 13, 2017 Interview with Graduate

Student 14; Oct. 16, 2017 Interview with Graduated&nt 12; Oct. 17, 2017 Interview with
Graduate Student 11; Oct. 19 & 23, 2017 Intervienth Graduate Student 9; Oct. 20, 2017
Interview with Post-doctoral Fellow 2; Oct. 25, Z0hterview with Graduate Student 20;
Oct. 26, 2017 Interview with Graduate Student 2dyNL, 2017 Interview with Graduate
Student 1; Nov. 3, 2017 Interview with Graduatedsgnt 13; Nov. 7, 2017 Interview with
Colleague 2; Nov. 14, 2017 Statement from Grad8atdent 8; Nov. 16, 2017 Interview
with Post-doctoral Fellow 3; Nov. 7, 2017 Intervievith Graduate Student 28; Dec. 20,
2017 Interview with Post-doctoral Fellow 12.

8 Oct. 20, 2017 Interview with Post-doctoral Fellaw
8 1d.

8 Oct. 25, 2017 Interview with Graduate Student 20.
8 Oct. 16, 2017 Interview with Graduate Student 12.

8  Dec. 20, 2017 Interview with Post-doctoral Fellb@:

8  Oct. 20, 2017 Interview with Graduate Student 7.
87 Oct. 17, 2017 Interview with Graduate Student 11.

8  Oct. 19 & 23, 2017 Interviews with Graduate Shide
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genders to stop attending Jaeger’s lab meetingshsadvisers, or choose not to pursue
language as a field of research altogetfer.

That said, other students thrived in this chalieggnd competitive environmefit.
These students generally viewed Jaeger as a siygporentor who was generous with his time
and advice, which helped them to succeed in the. fid/hen the talk and criticism about Jaeger
persisted after the investigation and appeals weneucted, 18 former students from Jaeger’s
lab sent a supportive, but balanced, letter to O&aamer on March 13, 2017, describing their
experiences with Jaeg®r.As the students recounted, Jaeger tended to {haumesty over
diplomacy,” and some of his criticism was incorrecaimed at undermining students
personally’> Nevertheless, on balance, the letter concludesgly that Jaeger “made a lasting
impression on all of us through his generosity agator,” noting that everyone could recall
numerous occasions when Jaeger “met with us forsh@ausing all parties involved to miss

other meetings or dinner appointments), returnegatfe manuscripts with incredibly detailed

89 Oct. 13, 2017 Interview with Graduate StudentQdt. 25, 2017 Interview with Graduate
Student 4; Nov. 1, 2017 Interview with Graduatedsgnt 1; Nov. 7, 2017 Interview with
Graduate Student 28; Nov. 2, 2017 Interview witldirate Student 2.

% Since its inception in 2007, Jaeger’s lab, asntep on his website, has included a total of

17 male graduate and post-doctoral fellows ancehtafe graduate and post-doctoral
fellows. We interviewed 12 of the 17 male gradustelents and post-doctoral fellows and
9 of the 10 female graduate students and post-gddelows. Three former students (two
male graduate students and one female post-do&dical) refused our interview requests,
and three former students (one male graduate dtaddrtwo male post-doctoral fellows)
did not respond to our interview requests.

°L Mar. 13, 2017 Letter from 18 former students .id&eger's lab to G. Culver.

2 d.
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edits, questions and suggestions in under 24 fayysomoted our work in conference
presentations when professional etiquette did equire him to do so®

The EEOC Complaint includes other allegationsragjalaeger that are non-sexual,
including that Jaeger took credit for students’ kitir Four witnesses echoed this concern about
credit®® although Jaeger’s students with this view ultiryaseiccessfully resolved their concerns

by talking to Jaeger directly to achieve their besicredit® While Jaeger’s requests for credit

93 Id
% EEOC Compl. 1 63.

% Oct. 31, 2017 Interview with Colleague 5; Nov2817 Interview with Graduate Student
13; Nov. 14, 2017 Interview with Post-doctoral Bell5; Nov. 21, 2017 Interview with
Colleague 1.

% Nov. 3, 2017 Interview with Graduate StudentM8y. 14, 2017 Interview with Post-
doctoral Fellow 5.

Although not cited in the complaints, we learnedin the course of our investigation that
both Kidd and Piantadosi apparently experiencagessvith Jaeger’s credit allocation.
Three students told us that Kidd had warned thema (o 2008, and the other two around
2012 or 2013) against working with Jaeger becaeseds “too grabby about credit.” (Oct.
19 & 23, 2017 Interviews with Graduate Student &.Q0, 2017 Interview with Post-
doctoral Fellow 2; Nov. 14, 2017 Interview with Rasctoral Fellow 5.) Of Kidd and
Jaeger’s three joint presentations in 2008, Jasdisted ahead of Kidd in one of the three
and last on the other two presentations. (F. J@@dé (updated June 2017).)

For Piantadosi, Jaeger reviewed a paper writteRigytadosi and his adviser at MIT (who
had previously advised Jaeger) that Jaeger beli@ed to properly acknowledge similar
previous work (including his own). Based on docuoteave have reviewed, Piantadosi and
Jaeger disagreed on the significance of Jaegentsilbotion and the extent to which he
deserved to be cited and credited. (Nov. 2012 Erbatween F. Jaeger and S. Piantadosi.)
Jaeger told us that, while he may have been mareecned about credit allocation at the
beginning of his career, he appropriately creditslesnts whenever possible for their
contributions in papers or presentations. (De208y7 Interview with F. Jaeger.)

We reviewed slide decks from presentations comfignthat students’ work is

acknowledged upfront and clearly labeled throughl@itdeck. Per Jaeger’s CV, he is listed
as the first author in only two of the first temjaal papers or chapters with his advisees
from before 2014. (F. Jaeger C.V. (Updated JurigRp
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were apparently problematic for two colleaguesuweerstand that credit allocation is a
common topic in academic circles. Although muclhef“credit hogging” allegations have not
been included in the federal complaint, the speaistance that appears in both complaints is
false?’
(c) Social Settings

During these early years, Jaeger’s behavior rerddargely unchanged from when he
was in graduate school. He was not, in other waalsieone who suddenly had power and
started to use it in order to gain sexual acéesRather, Jaeger largely continued the same
lifestyle from his graduate student and post-dadtt@llow years. He frequently hosted
gatherings at his home and attended social evetiistudents, who, like Jaeger, were largely
single and close in age to JaedeiSocial events included graduate student partiddacal bar

nights—all of which was well known to at least soB@S faculty'®® These events tended to

% Whereas the complaints allege that Jaeger demaudedredit for research that had been

granted a joint award, (EEOC Compl. 1 60; Fed. Aoff00), the opposite is true. When
Jaeger initially received the award alone (not withstudent collaborator), Jaeger called the
awarding committee to request that his studentestier award, including the associated
prize money. (Exhibit 10; Dec. 8, 2017 Email fr@mst-doctoral Fellow 8 to Debevoise &
Plimpton LLP.)

% While it certainly does not excuse Jaeger’s cahduring this time period, Jaeger

seemingly rejected, as a matter of principle, thigom of an asymmetry of power existing
between faculty and students. With the benefitiodlsight, Jaeger realized that others see
this hierarchy “even if [he] [doesn’t] want [it] tee there,” characterized some of his
conduct in this period as “definitely not appropgisand acknowledged that his position as
faculty may have affected whether students feltfootable addressing concerns with him
directly. (C. Nearpass Notes of Apr. 19, 2016rwvitav with F. Jaeger; Oct. 12, 2017
Interview with F. Jaeger.)

% For example, when Kidd started at UR in fall 206ffe was 24 and Jaeger was 31. The next

youngest faculty member was over 40 and married.
199 Nov. 1, 2017 Interview with Faculty 2. In faetfaculty member told us that that when
Cantlon started at UR in July 2009, she would &lsguently socialize with studentsd.
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involve social drinking (not binge drinking) and occasionally marijuana, which Jaeger

sometimes providet??> While some of the other BCS professors certaitignded some

graduate student parties, including the Friday kidmurs at a “dive” bar called LuR® or

hosted events with students in their horfféshe frequency with which Jaeger socialized with

students unquestionably blurred the lines betwéeprofessional and social sphets.

101

102

103

104

105

Oct. 20, 2017 Interview with Post-doctoral Fell@nOct. 20, 2017 Interview with Graduate
Student 26.

Oct. 20, 2017 Interview with Post-doctoral Fell@nOct. 20, 2017 Interview with Graduate
Student 26; Oct. 24, 2017 Interview with Graduatgd8nt 10; Nov. 8, 2017 Interview with
Undergraduate 5; Nov. 13 & Dec. 6, 2017 Intervievith Post-doctoral Fellow 1.

We have also heard from multiple witnesses thaegi&ais not unique among faculty in using
marijuana with his students. (Oct. 9, 2017 G. Dgd#lis Notes on EEOC Complaint; Nov.
28, 2017 Interview with Graduate Student 30.)

Oct. 17, 2017 Interview with Faculty 19; Oct. 2017 Interview with Graduate Student 26;
Nov. 15, 2017 Interview with Post-doctoral Fellow 7

Oct. 26, 2017 Interview with Colleague 14; Noy2R17 Interview with Graduate Student 2.

The federal complaint contains a new allegati@t & BCS professor (who was later fired
for sexual harassment) tried to kiss an undergtadiiaring a party at Jaeger’s home, and
Jaeger—despite witnessing this attempt—did nothifige undergraduate did not report the
incident because Jaeger’s students convinced aeddkeger would get in trouble if she did
so for having an undergraduate at a party at mseho(Fed. Compl. § 125.)

This undergraduate’s and Jaeger’'s memories difiightly, although both recall Jaeger
walking into the room at the very end of the incideand Jaeger remembers that another
faculty member intervened to take the offending Blt&essor out of the party as Jaeger
was entering the room. (Oct. 25, 2017 Interviethwindergraduate 8; Dec. 8, 2017
Interview with F. Jaeger.) Both agree that Jadgknot tell the undergraduate not to report
the incident. (Oct. 25, 2017 Interview with Undexduate 8; Dec. 8, 2017 Interview with F.
Jaeger.) Rather, the undergraduate told us tleaagteed with a graduate student friend’s
view that the incident might reflect badly on Jaggého was not yet tenured, which caused
her to refrain from reporting the incident to theitersity. (Oct. 25, 2017 Interview with
Undergraduate 8.)
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The complaints’ allegations about Jaeger’s labfsitef retreats, held at the end of most
academic years from 2009 to 2015, sensationalgsetblurred lines and the behavior that
transpired at thert?® The retreats, which were typically organized agger’s graduate
students, involved renting a house outside of Retenet the end of the school year for a few
days. By contrast to the complaints’ allegaticattgndance was not mandatory for anyone, and
no one from Jaeger’s lab was excluded from theseats'®’ Characterized by some students as
akin to “work camps;**® attendees generally spent the days working ormrelse®r partaking in
outdoor activities and socialized together at n@tdr big group dinners, usually involving
drinking, and occasionally, the use of drugs araksm in hot tubs’® The EEOC Complaint

alleges that, at one retreat, an attendee “toakardose,**° which substantially embellishes

what occurred that evening. This attendee repaotes that she had not felt well that entire

196 EEOC Compl. 1 51; Fed. Compl. ] 91.

107 Oct. 17, 2017 Interview with Graduate StudentQ@t. 20, 2017 Interview with Graduate
Student 26; Oct. 24, 2017 Interview with Graduated€nt 10; Nov. 1, 2017 Interview with
Faculty 8; Nov. 1, 2017 Interview with Graduatedsnt 1; Nov. 7, 2017 Interview with
Graduate Student 28; Nov. 13, 2017 Interview witsitihg Scholar 2.

We note that none of the Complainants ever atttddeger’s lab retreats.

108 Oct. 20, 2017 Interview with Graduate StudentQét. 24, 2017 Interview with Graduate
Student 10.

199 Oct. 8, 2017 Interview with Visiting Speaker 16t019 & 23, 2017 Interviews with
Graduate Student 9; Oct. 24, 2017 Interview withdbiate Student 10; Nov. 14, 2017
Interview with Post-doctoral Fellow 5.

10 EEOC Compl. T 51.
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day, had stayed inside while others went on amgutind she had fainted after eating a few
pieces of brownie containing marijuana providedabpther studerit?

(d) Sexual Remarks

Jaeger not only blurred lines by regularly sociaizwith students, but his sense of
humor included flippant remarks that sometimes @ioetd sexual innuendo. As an example, one
student recalled that when she was stressed, Jaegét joke that he should talk to her husband
about how to relax hét? Some of Jaeger’'s comments were made to or salibiy people who
regularly engaged in sexual banter with him. Forener students from Jaeger’s lab, two of
whom are women, told us about specific sexual lpdh&sy participated in or overheard both in
and outside of the Ia}® The women actively participated while never feglidemeaned” by or
“‘uncomfortable” with Jaeger’'s sexual comments afidthat while others might perceive these
exchanges with Jaeger as inappropriate when takienf aontext, in the context in which they
were made, these particular women were not offentfeBy contrast, one of Jaeger’s former

male students (who was dating a past sexual pastrlareger’s) was offended when he jokingly

11 nterview with Witness. This “overdose” allegatiwas changed in the federal complaint to

allege that this attendee was taken to the hosgfial ingesting brownies made with
marijuana, which is true in the most literal seng@ompareEEOC Compl. § 5lwith Fed.
Compl. 1 91.) We obtained the medical recordsHmrattendee’s hospital visit. She was
not admitted overnight, her diagnosis was vasovagatope, and she left the hospital after
approximately three hours.

112 Oct. 16, 2017 Interview with Graduate Student 12.

13 May 2009 Emails Regarding Graduate Student 1h&Etémy; Oct. 19 & 23, 2017
Interviews with Graduate Student 9; Oct. 24, 20#@érview with Graduate Student 10;
Nov. 7, 2017 Interview with Graduate Student 28yNeil, 2017 Interview with Graduate
Student 21.

114 0Oct. 19 & 23, 2017 Interviews with Graduate Shid& Oct. 24, 2017 Interview with
Graduate Student 10.
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asked how to—in an academic context—please Jategehich Jaeger replied, “Why don’t you
ask your girlfriend?**> This particular example is noteworthy, not onfcause the remark was
made to a man, who was not amused, but also bettalesaonstrates how Jaeger, although not
starting the exchange, enjoyed pushing dialogweaiys that could and would cross lines for
others.

Some who were the subject of and/or heard thesenemnts were uncomfortable, and
Jaeger’s off-color comments, mostly but not exelelyi in social settings, played a part in some
female students’ decisions to avoid Hith.For example, a former female BCS graduate student
who was not in Jaeger’s lab cited an instance vgherthought Jaeger made “a pass” at her
while they were with a group of students and facattLux in 2007:*” She said she could not
recall what he said, but confirmed that he didtoath her® She also observed Jaeger flirting

with other women and received a party invitatioonfrhim stating, “bring your loved ones,

115 Oct. 17, 2017 Interview with Graduate Student 11.

1% gSee infraat Section 11.A.1.e. With respect to the allégyas that Jaeger sent unwanted
photographs of his penis (EEOC Compl. {1 17, 88; EBd Compl. 11 121, 217, 220) or a
pornographic image (Fed. Compl. 1 126), to prafeetprivacy of the women involved, we
will not share unnecessary, extraneous detailsgelaold us that he recalled sending these
types of photos on one or two occasions, but hendidecall sending either of the photos
alleged in the complaints. (Oct. 12 & Dec. 8, 20dtérviews with F. Jaeger.) We credit
that Jaeger sent two racy pictures to women hedatsg, one of which included his penis,
at times when these relationships were tumultudieese two photos were the only
sexually explicit pictures that these women reagivem Jaeger, and both women said that
they did not typically exchange explicit photograptith Jaeger. One of the women
characterized the photo she received as an attemjateger to get her attention, which
initially angered her, while the other was uncortdble with the picture and believed it was
meant “to taunt her,” although she did consensuayme her sexual relationship with
Jaeger for a period after the picture was semterfliews of Witnesses.)

117 Oct. 13, 2017 Interview with Graduate Student 14.

18 g,
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people you wanna make love to (I am not makingassumptions here), ett:® Another

student who was not in Jaeger’s lab told us thegelawould often stand close to her, and in
2007 or 2008, Jaeger touched her arm outside abhdHall and said that “all people are
ultimately selfish and people who aren't are kidgihemselves . . . everybody should be a
hedonist.*?° Referring to a visiting speaker, another studentin Jaeger's lab heard him
predict that the visitor would be a “great Id¢” At a 2008 holiday party, Jaeger told a group of
students and faculty that a male professor foutearale graduate student attractive, and the
female student, who was present for this commesscribed this incident as “super mortifying”

and deeply upsetting that she had been talked @bsuth sexual terms in front of professional

119 1d.: Dec. 10, 2009 Email from F. Jaeger to HLP Lam¢hed as Exhibit 17.)
120 Nov. 6, 2017 Interview with Graduate Student 17.

121 Nov. 10, 2017 Interview with Graduate Student 29.
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colleagues'® We credit that such remarks were made by Jaegeagree that they were
inappropriate and affected the students invoféd.

(e) Effect of Jaeger's Conduct

During this early time period, the complaints adldfat sixteen women avoided Jaeger

either socially or academically or bdti. Avoiding Jaeger took a variety of forms—at one

122 Oct. 17, 2017 Interview with Graduate StudentQdt. 25, 2017 Interview with Graduate
Student 4. Graduate Student 4 also told us altgliti@nal sexual or off-color remarks that
Jaeger directed at her, including (1) on January@89, Graduate Student 4 asked to be
added to the attendance list for a workshop, whadger had said was full, Jaeger
responded “are you putting on that man-melting tg&n?!? [l]t's a weapon. [I] have to
run . ... escape from her grasp ;),” (Jan. 289Zbmail from F. Jaeger to Graduate Student
4); (2) on February 20, 2009, Jaeger sent Graditaent 4 an instant message in the
middle of the night stating, “you’re a differennkii of box yourself[.] [W]ait, that sounded
different than | meant it,” (Feb. 20, 2009 Chanfré. Jaeger to Graduate Student 4); (3)
during the 2009 Linguistic Society of America Ihste, Jaeger leered at Graduate Student 4
and remarked “nice shorts,” (Nov. 20, 2017 EmahifrGraduate Student 4 to Debevoise &
Plimpton LLP); (4) at the same conference, GradGatelent 4 shared a house with Jaeger
and heard him having “loud sex,” (Oct. 25, 201 2iatew with Graduate Student 4); (5)
Jaeger leered at Graduate Student 4 and mockedblieing in a BCS classroom in front of
several people, (Nov. 20, 2017 Email from Grad&telent 4 to Debevoise & Plimpton
LLP); and (6) Jaeger teased her in front of attleas professor, mimicking her in an
exaggerated wayid.).

123 Not to minimize or excuse these comments, bputdhem in context and be fair, two

witnesses who attended gatherings with Jaeger vgnackiate students were not present
told us that other people in attendance, including of the claimants, would also comment
on the appearance of students. (Oct. 31, 201/vlete with Faculty 15; Nov. 13 & Dec. 6,
2017 Interviews with Post-doctoral Fellow 1.)

We also note that some inappropriate remarksedlegthe complaints were made only in
the presence of faculty.Sée, e.gEEOC Compl.  76; Fed. Compl. 1 114.) Indedatrw
Nearpass interviewed Cantlon in 2016 about her ¢aintp Cantlon confirmed that Jaeger’s
only sexual comments of which she had first-hanokadge were made at faculty
functions where no students were present; souocasd other comments she cited in her
complaint were either “what Celeste Kidd said taf@n]” or “grumblings/innuendo from
other graduate students over the years.” (Ap20Z6 Email from J. Cantlon to C.
Nearpass.)

124" Primarily employing pseudonyms, the EEOC Complests eleven current or former

students, two of whom were undergraduates, whaladalaeger. (EEOC Compl. 1 94.)

60



extreme, being one of two students (one femalevoale) to leave Jaeger’s f&b(that we know
of) to, at the other end, deliberately skippindeaving social events where Jaeger would be in
attendancé?® While we credit that the ten women whom we haut@ct with all reported

avoiding Jaeger, we also saw evidence suggestiegsitone of these women occasionally

The federal complaint adds an additional five forstedents to this list. (Fed. Compl. 11
133-52.)

We confirmed the identities of ten of these formeduate students—nine from the EEOC
Complaint and one from the federal complaint. \fMeke to six of the ten former graduate
students whose identities we substantiated, (3¢t2Q17 Interview with Graduate Student
14; Oct. 16, 2017 Interview with Graduate StudéhtQct. 25, 2017 Interview with
Graduate Student 4; Nov. 3, 2017 Interview withdbigte Student 15; Nov. 10, 2017
Interview with Graduate Student 29; Nov. 6, 201téiview with Graduate Student 17), and
we reviewed Nearpass’ interview notes, which intheases had been reviewed and adopted
by the interviewee, for the four remaining womerowhwe could not interview, (C.
Nearpass Notes of Mar. 18, 2016 Interview with @dKC. Nearpass Notes of Mar. 24,
2016 Interview with K. Bixby; C. Nearpass NotesApir. 12, 2016 Interview with Post-
doctoral Fellow 14; C. Nearpass Notes of April 2616 Interview with Post-doctoral
Fellow 13). We were not able to interview eithétlee undergraduates, and note that one
undergraduate’s identity remains unknown to us.

Four other women whom we had contact with (eithesugh an interview or written
statement) told us that they avoided Jaeger. Awere unable to identify four of the five
women added in the federal complaint, there magvaelap between the additional four
women we spoke with and those listed in the fedsoaiplaint under pseudonyms. (Nov. 1,
2017 Interview with Graduate Student 1; Nov. 2, 20iterview with Graduate Student 2;
Nov. 14, 2017 Statement from Graduate Student 8; 6, 2017 Interview with Post-
doctoral Fellow 3.)

125 Although Jaeger was not her formal adviser, aaferstudent came to UR to work with

Jaeger and another professor, and decided to stdgpng with Jaeger and rely only on her
other adviser because she was uncomfortable waitpeda unprofessional behavior. The
other, who was male, was advised only by Jaegepwaitdhed advisers for academic
reasons when he had a change in his researchsirst¢athough we note that this student
considered Jaeger to be an adviser who was “demgirdand not in a “good way.”)
(Interviews of Witnesses.)

126 Oct. 13, 2017 Interview with Graduate StudentNdy. 1, 2017 Interview with Graduate
Student 1; Nov. 2, 2017 Interview with Graduatedsnt 2; Nov. 3, 2017 Interview with
Graduate Student 15; Nov. 6, 2017 Interview withdirate Student 17; Nov. 14, 2017
Statement from Graduate Student 8.
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sought him out during this time, which rendersificult to evaluate the extent to which these
women consistently avoided Jaeger. A former stiydemo was already at UR when Jaeger
started in 2007, told us that she avoided Jaeges ana more over time and became
increasingly intolerant of his behavior, which iodds with an email she sent to Jaeger in
March 2009 (over two years after he started at &R)ng if she could visit his home to do her
laundry, offering to cook dinner for him while aslihome and suggesting a bowling outing for
later that night?’ Overall, we credit that each woman had a higkhgpnal reaction to Jaeger’'s
behavior and conduct, which included avoiding hinséme extent.

Although we cannot quantify the precise effect,idvig Jaeger in an academic context
caused some of these female students to miss agrtain educational opportunities—namely,
learning the computational methods that were Jaegepertise through forgoing certain classes,
lectures or research opportunitié$. The magnitude of the impact varied from student t
student. For example, Graduate Student 14 thabghtlaeger’s students who had gained
expertise in data analytics earned twice as muatesas she does, though she acknowledges
that she made other career choices that also himdparct*?° Graduate Student 15 avoided

working with Jaeger on one analysis for her disgen but was able to get the help, though not

127 Mar. 3, 2009 Emails between Graduate StudenndiFaJaeger.

128 Oct. 13, 2017 Interview with Graduate StudentQdt. 25, 2017 Interview with Graduate
Student 4; Nov. 1, 2017 Interview with Graduatedsnt 1; Nov. 3, 2017 Interview with
Graduate Student 15; Nov. 6, 2017 Interview withdirate Student 17; Nov. 10, 2017
Interview with Graduate Student 29.

129 Oct. 13, 2017 Interview with Graduate Student 14.
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“as thorough,” elsewheré®” and Graduate Student 4 considered it “hard to Rribevpractical
impact of missing academic opportunities, guestiagher research could have been altered or
she might have pursued a different type of postatatfellowship had she continued to work
with Jaeger*!

Jaeger had a sense that some students (both ndalenaale) avoided him, which he
attributed to natural personality clashes betweefepsors and students in close working
relationships=>* From the perspective of these female studentseber, it is difficult to
disentangle which elements of Jaeger’s personatitlconduct caused them to feel
uncomfortable around Jaeger and, as a result,oid &im. A combination of Jaeger’s harsh and
demeaning language, flirtatious behavior, use mfigeinnuendo, promiscuous reputation, open
relationships with students and blurring of soaiadl professional lines all contributed to some
extent, but we cannot unravel the degree to whiclhh@n avoided Jaeger because of the sexual
elements in his conduct, as opposed to other siofgynsive or unappealing aspects of his
personality. The ten women we heard from condilsteited both sexual and non-sexual

behavior as reasons they avoided Jaeger, as didihevomen Nearpass interview&d. As just

130 Nov. 3, 2017 Interview with Graduate Student ¥8e note that Graduate Student 15's case
is somewhat different than the others in that sfgah to avoid Jaeger only after their break-
up as a result of a difficult end to their relasbip.

131 Oct. 25, 2017 Interview with Graduate Student 4.

132 Dec, 8, 2017 Interview with F. Jaeger.

133 C. Nearpass Notes of Mar. 18, 2016 Interview WiitiKidd; C. Nearpass Notes of Mar. 24,
2016 Interview with K. Bixby; C. Nearpass NotesApir. 12, 2016 Interview with Post-
doctoral Fellow 14; C. Nearpass Notes of Apr. ZH &Interview with Post-doctoral Fellow
13; Oct. 13, 2017 Interview with Graduate StudehtQct. 16, 2017 Interview with
Graduate Student 12; Oct. 25, 2017 Interview withdbBate Student 4; Nov. 1, 2017
Interview with Graduate Student 1; Nov. 2, 201 &hatew with Graduate Student 2; Nov. 3,
2017 Interview with Graduate Student 15; Nov. 6, 2Mterview with Graduate Student 17;
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one example, Graduate Student 12 told us that daegstantly bothered her and other students
in their office and stole snacks, but she also rilgsd his banter with her and other students as
“flirtatious” and recounted off-color comments dieard Jaeger make about women, such as,
“She has a nice pair of asset3'” Ten women also cited mere knowledge of Jaeger’s
promiscuous reputation or sexual relationships #saat one source of their discomfott.

Indeed, his reputation alone appears to have abkeven relatively benign interactions with
several women in a negative way. One former studggorted, for example, that Jaeger’s
compliment on her haircut felt different and “dirgoming from him because of his reputation,
as opposed to similar compliments she received fstdmar male faculty membet®

() Bixby’s 2013 Complaint

That some of Jaeger’s conduct was seen by femadersis as offensive and peculiar—
but not sexual in nature—carried through to thetemicomplaint Bixby submitted to DeAngelis
in November 2013 (the “2013 Complaint”), which whs first formal complaint to an
administrator regarding Jaeger’s behavidrThe 2013 Complaint cites two specific incidents

between Bixby and Jaeger that caused Bixby to‘teelomfortable” and not “safe” around

Nov. 10, 2017 Interview with Graduate Student 26yNL4, 2017 Statement from Graduate
Student 8; Nov. 16, 2017 Interview with Post-doatdiellow 3.

134 Oct. 16, 2017 Interview with Graduate Student 12.

135 C. Nearpass Notes of Mar. 18, 2016 with C. KiddNearpass Notes of Mar. 24, 2016
Interview with K. Bixby; C. Nearpass Notes of A@2, 2016 Interview with Post-doctoral
Fellow 14; Oct. 16, 2017 Interview with Graduatednt 12; Oct. 25, 2017 Interview with
Graduate Student 4; Nov. 1, 2017 Interview withdbigte Student 1; Nov. 6, 2017
Interview with Graduate Student 17; Nov. 10, 20dfédview with Graduate Student 29;
Nov. 16, 2017 Interview with Post-Doctoral FellowSatement from Graduate Student 8.

136 Nov. 10, 2017 Interview with Graduate Student 29.

137 | etter from K. Bixby to G. DeAngelis (attachedEshibit 18.)
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Jaeger: (1) Jaeger took a photo of Bixby withaartgermission in 2013; and (2) a few years
earlier, Jaeger walked into Bixby’s office withasgking, picked up some post-its and a pen, and
stood behind her without saying anything for areaged period of time, during which Bixby
“assumed he was writing a note for his dot?.”Bixby called Jaeger’s actions not “anything
huge” or “ridiculously unacceptable,” but rathensj unprofessionat:*® In her written

complaint to DeAngelis, however, she referenceddssing” behavior and noted that there were
nine other women who had such experiences. Imgengporaneous email to another female
graduate student, Bixby wrote that Jaeger’s “urgssibnal’ behavior made her

“‘uncomfortable” but “was not at the level of sexbhalassment”—a sentiment the other female
student corroborated® And in a contemporaneous email to a BCS facultyniver, Bixby
explained how “microaggressions” might be a “usetuicept” to describe Jaeger’s behavior,
but then notes that “for me it seems to feel déffer Like micro aggressions would be ‘this
person is hurtful’ versus someone pushing bounssiéhis person is viscerally unsafé®*

The faculty member responded that it is “the ‘mithat is relevant. | wonder if people have

studied this [with regard to] sexual harassmefft.Bixby did not respond to this email.

138 |d. A male BCS student told us that Jaeger once lddme@ind him and that it was

“awkward” but not “threatening” or “anything abogender.” (Nov. 30, 2017 Interview
with Post-doctoral Fellow 6.)

139 Exhibit 18.

149 Nov. 20, 2013 Email from K. Bixby to Graduate &unt 14 (attached as Exhibit 19.)
Graduate Student 14, who is among the ten womeinterviewed who avoided Jaeger,
responded that she also had not “had an experteatgould qualify as sexual
harassment,” but agreed that Jaeger’s behaviofdedisitely over the line and
unprofessional.” 1¢l.)

141 Nov. 21, 2013 Email from K. Bixby to Faculty 1at{ached as Exhibit 20.)

142 Id.

65



Other female students similarly confirmed to DeArgyat the time that Jaeger’s conduct
was unprofessional and inappropriate, but not dex¥¥éen Bixby suggested that DeAngelis
speak to other female students about Jaeger’'ss$iaient,” she noted that one student whom she
suggested “didn’t feel harassed, and ended up favproductive working relationship with
[Jaeger]” and another was willing to talk about fxd-but-not-sexual-harassment experiences”
with Jaeger** DeAngelis spoke to the two female students recentted by Bixby who were
still at UR, including Post-doctoral Fellow 13, wreported being uncomfortable when Jaeger
insisted she meet him at his house, despite hgestign to meet at a coffee shop instead
(although nothing inappropriate occurrétf)and relayed that Jaeger had berated her and made
insulting comments, after which she told him sheildaot work with him anymor&?® Kidd,
according to DeAngelis’ notes, told him that Jadgeguently crossed personal/professional
boundaries, including by asking personal questiaa$acebook, attending graduate school
events and unexpectedly dropping by the house @lgrais teaching assistarifé. Kidd also

told DeAngelis at this meeting that Jaeger hadri&dionships with two graduate studeffts.

143 Nov. 20-21, 2013 Emails from K. Bixby to G. DeAdlig (attached as Exhibit 21.)

144" DeAngelis Notes from meeting with Post-doctorlldw 13. Post-doctoral Fellow 13

confirmed to DeAngelis that nothing inappropriatesexual occurred during her meeting at
Jaeger’s home, although she was uncomfortablénéentire time, a statement that she
repeated to Nearpass in 2016. (Nearpass IntelNigws of Apr. 25, 2016 Interview with
Post-doctoral Fellow 13; DeAngelis Notes from nregtvith Post-doctoral Fellow 13.)

145 DeAngelis Notes from meeting with Post-doctoralléw 13.

146 G. DeAngelis Notes from meeting with C. Kidd. \Afe aware that Jaeger spent time at the

house shared by his two teaching assistants (&edspt One student who lived in this
house told us that Jaeger would come to their haus@ht to smoke cigarettes and discuss
research with her roommates. (Oct. 25, 2017 lerwith Graduate Student 4.)

147 G. DeAngelis Notes from meeting with C. Kid8ee infraat Section 11.A.3, for additional

discussion about Kidd’s statements to DeAngel20h3 and to Nearpass in 2016.
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According to DeAngelis, he did not raise the 203nPlaint with the OOC or Title IX
Coordinator because he did not understand the comolle sexual. He said that it is his best
recollection that he asked Bixby expressly whetherconduct was sexual, and she said that it
was not:*® He determined, based on his conversation witygias well as with Kidd and Post-
doctoral Fellow 13, that no operative Universityigpies were violated?® DeAngelis did,
however, counsel Jaeger about the substance aflgations (as he understood them at the
time) 1*°

In March 2014, DeAngelis sent an email to Bixbyrtform her that “[t]here were
consistent patterns of behavior in the storieshéard from Bixby, Kidd and Post-doctoral
Fellow 13, and he concluded that Jaeger had shawtesirable behavior,” but “none of the
stories that [he] was told were in violation of t@iversity’s policy on harassmert?
DeAngelis further told Bixby that he had spokeldaeger about “personal/professional
boundaries, how an adviser has to be careful gmwuer relationships when trying to be social
with students, etc*®® He believed Jaeger would “go forward with a heggled sensitivity to

such things,” and DeAngelis “would give [Jaeger]reneedback in the future if [he] heard

anything more about these issué¥.”"He encouraged Bixby to “let [DeAngelis] know if

148 Oct. 12, 2017 & Jan. 10, 2018 Interviews withD@Angelis.
149 Oct. 12, 2017 Interview with G. DeAngelis.

150 Mar. 7, 2014 Emails between G. DeAngelis andaEgér (attached as Exhibit 22); Mar. 11,
2014 Email from G. DeAngelis to K. Bixby (attachesl Exhibit 23); Oct. 12, 2017
Interview with G. DeAngelis.

151 Exhibit 23.

152 .

153 Id.
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problems persist’®* Bixby responded thanking DeAngelis for lookingpither complaint and
for working to maintain confidentialit}y?> Bixby did not make any additional complaints to
DeAngelis about Jaeger, and Bixby told NearpasemMVarch 24, 2016 interview that
DeAngelis “took her complaint seriously?® As documented in Nearpass’ interview notes that
Bixby reviewed and edited, Bixby said that DeAngétlidn’t take” her 2013 Complaint as a
sexual harassment complaint and that she “didténh hers as oné>

Jaeger was bothered by the complaint, particuksli clashed with his expectation—
which we see as naive—that people, including hidesits, would approach him directly to
discuss any concerns. In an email to DeAngelsgdaexpressed frustration that DeAngelis
could not give him more details on which of his &#ebrs made students uncomfortable, asking
whether there was “any claim of anything more sev&f DeAngelis told him there was nbf.
Jaeger then asked whether he should not hold ngeatiii campus and cease any social activity,
including lab dinners and retreats, with studéfftsDeAngelis said no, but advised Jaeger to “be
sensitive to these sorts of issues regarding patpwafessional boundaries going forwarg"”

In DeAngelis’ view, events like lab dinners andeats could be very valuable to students, and

154 |4,
195 .

156 C. Nearpass Notes of Mar. 24, 2016 Interview WitBixby.

157 Id.

158 Exhibit 22.
159 |d.

160 Id.

161 Id.
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Jaeger’s proposed behavioral changes would notda@ddiessed the conduct at issue in the 2013
Complaint, the gravamen of which related to Jasgedttention to customary professional
boundaries®

DeAngelis’ resolution of the 2013 Complaint wasirbstantial compliance with UR
Policy 106. The policy authorized department chtoruse their discretion and pursue an
informal resolution of the complaint without restartthe submission of a formal complaint with
OOC or the Human Resources Department (“H&®*)DeAngelis contacted two of the potential
witnesses recommended by Bixby and, concludingiaeger’s behavior did not implicate UR
Policy 106, determined that an informal resoluticas the appropriate way to handle the
complaint, a judgment to which Bixby did not objé¥t With the benefit of hindsight,
DeAngelis acknowledges that it would have beentgebexercise of his discretion had he
notified the Title IX Coordinator or someone el&&which he did not do after concluding that
the 2013 Complaint did not involve sexual harasgrfén

Regardless of Bixby's characterization of her caamy) we note that Bixby’s discomfort

with Jaeger was a missed opportunity for the Usitygto intervene more aggressively earlier in

162 Dec. 29, 2017 Email from G. DeAngelis to DebegdisPlimpton LLP.

163 University of RochestePolicy 106(revised Jan. 2013). DeAngelis reviewed this aanu

2013 version of Policy 106 when Bixby came to hinNiovember 2013 with her complaint.
At that time, the policy provided for informal rdgbon of complaints, with no reporting
requirement. That changed in December 2013, até@h even informal complaints
needed to be reported to the Equal Opportunity Giamge Director. The complaint pre-
dated the change in policy, but DeAngelis was mara of the change when he completed
the informal resolution—by reporting back to Bixbyr-March 2014.

164 Exhibit 23; G. DeAngelis Notes from Meetings whKidd and Post-doctoral Fellow 13.

185 Oct. 12, 2017 Interview with G. DeAngelis.

186 .
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a situation that potentially involved sexual hanasst or a hostile work environment directed at
women®®” In her written complaint to DeAngelis, Bixby alsamed other faculty members to
whom she had previously expressed her discomfatataeger—including to Aslin six months
prior. According to DeAngelis, Aslin never raisBikby’s concerns about Jaeger with hiffi,

nor did Aslin (as far as we are aware) raise Biglpyoncerns with anyone else or confront
Jaeger.

2. Misstatements and Exaggerations about Jaeger's Chacteristics and
Behavior

The complaints focus on power dynamics, paintiregdaas a “sexual predatdt’who

»170 71

preyed on female students and colleagues—all thie vidaslight[ing]™ "~ and “control[ing]
his students in academic and social settings—cgusino “fear[]"*’? his reactions. This
framing device significantly misrepresents the egithl social and academic environment Jaeger

fostered in his lab’® and in an effort to demonize Jaeger, paints th@evowith whom he had

187 1t is noteworthy that when DeAngelis attendedaintng for department chairs sometime

later in 2014, the training led him to question Wiee he had handled the Bixby complaint
appropriately. (Oct. 12, 2017 Interview with G.Agelis.)

168 Id

169 'EEOC Compl. 1 17, 32; Fed. Compl. ¥ 41.
170 EEOC Compl. 1 62; Fed. Compl. ] 102.

171 EEOC Compl. 1 61; Fed. Compl. ] 101.

172 EEOC Compl. 1 54; Fed. Compl. ] 94.

173 \We note that the website for Jaeger's lab listsyrstudents who were not primarily advised

by Jaeger. Jaeger explained that anyone who werested could be a part of his “lab” by
attending lab meetings (even if a student was dwasad by him). (Dec. 8, 2017 Interview
with F. JaegerseeHLP Lab websiteavailable athttps://www.hlp.rochester.edu/people/.)
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relationships as victims, a characterization thased on the time we spent with them, is
inaccurate to say the least.

(@) Academic Settings

The perceptions of students who worked most closély Jaeger do not support the
allegations that Jaeger’s lab was “cult-liké*or that many students were isolated and ostracized
by the culture of his lab’> or felt they “had to participate in Jaeger’s sblifa” to have a
successful research relationship with Hith.Fresh from graduate school and largely rejecting
hierarchical norms that separated professors antsts, Jaeger created a lab that combined
academic pursuits with social and recreationalvaies. Most of Jaeger’s students appreciated
that their lab included a social aspect and thrivetthis environment, building close connections
with their fellow students and with Jaedéf. Insiders and outsiders described the lab asosécl

knit” community’® a “cohesive environment/® and attested to the “ethical, professional, and

174 EEOC Compl. 1 53; Fed. Compl. ] 93.
17> EEOC Compl. 1 53; Fed. Compl. ] 93.
176 EEOC Compl. 1 50; Fed. Compl.  90.

7 Oct. 12, 2017 Interview with Graduate Student@8t. 19 & Oct. 23, 2017 Interview with
Graduate Student 9; Oct. 20, 2017 Interview witstRimctoral Fellow 2; Oct. 23, 2017
Interview with Graduate Student 21; Oct. 24, 2Qitédview with Graduate Student 10;
Nov. 3, 2017 Interview with Graduate Student 13yNul, 2017 Interview with Visiting
Scholar 1; Nov. 14, 2017 Interview with Post-doatdtellow 5. Invitations to social events
were generally extended to everyone who was agsdorath Jaeger’s lab (including those
who also worked for other labs), although not thiere department. (Oct. 24, 2017
Interview with Graduate Student 10.) Several sttglevho neither worked with Jaeger nor
were members of his lab, including some women veported avoiding Jaeger, also
recounted being invited to retreats, dissertateienise parties and gatherings for visiting
speakers hosted by Jaeger. (Oct. 13, 2017 Intewith Graduate Student 16; Nov. 1,
2017 Interview with Graduate Student 1; Nov. 2, 20%erview with Graduate Student 2.)

178 Oct. 25, 2017 Interview with Graduate Student 23.
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welcoming working environment” fostered by JaefjérStudents in the lab maintained that they
socialized with Jaeger because they enjoyed itbecause they felt pressured to do so, and we
know of at least one student who maintained a rekaalationship with Jaeger despite rarely
attending social event&!

That many students thrived in Jaeger’s lab cullsiret to dismiss that he certainly
blurred social and professional lines and discusssearch and other academic issues during
predominantly social events. With one exceptibough, only the students who were never
members of Jaeger’s lab (as it was broadly defingprted feeling excluded professionally
because they were not in his social group, or waoemfortable with the lab’s atmosphere,
describing it as “cutthroat-® The one student who viewed Jaeger as a co-adisewho felt
similarly eventually worked more closely with hemgipal adviser—in part because she was
uncomfortable that maintaining a professional refeghip with Jaeger “needed to be integrated
into a larger social componerit®

It is common for labs to have different “personasit” and students may choose one lab

over another for a variety of reasons, includingfat level with the social dynamics of such a

179 Oct. 20, 2017 Interview with Post-doctoral Fellaw
180 Mar. 13, 2017 Letter from 18 former students .idd&eger's lab to G. Culver.

181 Oct. 12, 2017 Interview with F. Jaeger; Oct. 2817 Interview with Graduate Student 21;
Oct. 24, 2017 Interview with Graduate Student 10y N8, 2017 Interview with Graduate
Student 13; Nov. 11, 2017 Interview with Graduated®nt 28. This student later
transferred labs because of a change in researsiests, as well as academic disagreements
with Jaeger; the social aspect of Jaeger’s labnetthe impetus for the switch. (Interview
with Witness.)

182 Oct. 16, 2017 Interview with Graduate StudentQgt. 25, 2017 Interview with Graduate
Student 4; Nov. 10, 2017 Interview with Graduatedent 29.

18 Oct. 25, 2017 Interview with Graduate Student 4.
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lab®* Indeed, Jaeger, in recent years, has intervigespective students on this topic to be
sure that they would be comfortable with his stflenentoring and the social environment of his
lab.*®> Thus, to some extent, Jaeger’s lab’s cohesivereuand his students’ appreciation of it
may be the result of self-selection. Nevertheldsspverwhelming weight of the evidence
indicates that Jaeger’s lab was not intentionalhesionary, nor was Jaeger unwilling to work
with those students who did not socialize with hivithile some students regularly socialized
with Jaeger, and others did not, this appearsdwaltrééom individual students’ comfort levels

with engaging in a social relationship with a pesier generally, or with Jaeger in particular—
not intentional exclusion by Jaeger. Similarly,stodent wanted to work with Jaeger, but could
not, merely because the student did not participeatiee social aspect of the lab. The students
who avoided socializing with Jaeger also avoidedkimg with him—again for various reasons
that are difficult to disentangle, including disciom with Jaeger’s academic behavior, sexual
comments or romantic relationships. We emphasigenot to diminish the legitimacy of all of
the various reasons students had for avoiding dabkgeto more clearly distinguish between the
behaviors and characteristics that Jaeger exhibitddhose he did not. Jaeger’s lab was both an
academic and a social environment, at which Jaggeroften at the center. While not all
students were comfortable with this constraint,feverd no evidence that students were shut out

of research opportunities with Jaeger merely &saltr of an unwillingness to socialize with him,

184 Oct. 27, 2017 Interview with Visiting Speaker 3.

185 Dec. 8, 2017 Interview with F. Jaeger.
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nor did we find that students were intentionallysgstematically excluded from social or
academic lab event&®

(b)  Jaeger’'s Sexual Relationships with Students

In a related claim, the complaints proffer a midlag allegation that female students had
to either sleep with Jaeger or “tolerat[e] sexuabylicit behavior and power plays that made
them feel vulnerable” to enjoy a successful acadeglationship with hint®” We discuss
Jaeger's sexually explicit behavior abd¥®and we reiterate here that we view his sexualdvant
and innuendo with students as, at a minimum, ingmyate in a professional setting. That said,
no female student was forced or otherwise pressoredgage in a sexual relationship with
Jaeger to have an academic relationship with Mve. interviewed 41 female BCS graduate and
undergraduate students and post-doctoral fellowswdre at BCS at some point between 2007
and 2014, none of whom reported that Jaeger hadbesssured them to have sex or felt that
working with him was contingent on submitting tsexual relationship. Two female students
who avoided Jaeger implied that they felt, basedamger’s reputation, that he might

theoretically pressure them for sex at a later,dateacknowledged that no such coercion ever

186 jJaeger reported that he regularly offers methmylodl and statistical advice through a data
analysis blog, a statistics forum, and in-persdartals to students and colleagues inside and
outside of BCS, including routinely answering coenpstatistical questions. (Dec. 13, 2017
Letter from S. Modica to Debevoise & Plimpton LLP.)

187 EEOC Compl. 1 92; Fed. Compl. ] 131.

188 See supraat Section I1.A.1.d.
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occurred:®® Likewise, no female student reported that Jasgjafiated against them or treated
them differently in any way as a result of theit having a sexual relationship with hir#f.

This, of course, does not alter the fact that Jalege consensual sexual relationships
with four prospective, current or former studergsaeen 2007 and 2011 Although, given the
inherent asymmetry of power, we agree with DeArggilat any intimate relationship with a
student is problematic and a reflection of poogjment, none of these relationships violated
then-existing University policy’? Each of these women reported that her sexudlaeship
with Jaeger was entirely consensual, not unwantddesulted from her independent decision to
engage in an adult, sexual relationship—a choicellwhnrelated to any perceived benefit to

her academic or professional status. Indeed, d&agleno supervisory role of any kind with

189 C. Nearpass Notes of Apr. 12, 2016 Interview W@ttaduate Student 17; Nov. 6, 2017
Interview with Graduate Student 17.

199 1n Kidd's case, for example, after she had anfglbut with Jaeger in her first yeaee

infra, at Section 11.A.3, we nonetheless saw continuednaonications between the two
until at least summer 2010 regarding routine acaclgoestions, such as Jaeger asking if
Kidd would be interested in reviewing a colleagygeper or Kidd sharing an article from
The New York TimegqJan. 9, 2009 Email from C. Kidd to F. JaegeneJ18, 2009 Email
from C. Kidd to F. Jaeger (both attached as paxiibit 24).)

191 See supraat Section I1.A.2.b. Two of the women told us ttiay continued to

communicate and interact socially with Jaeger dfteir sexual relationship ended. (Oct. 16
& Oct. 18, 2017 Interviews with Graduate StudentQ@®t. 25, 2017 Interview with
Undergraduate 8.)

192 See infraat Section 11.A.2.b. At the time, the UR IntiraaRelationships Policy between

faculty and students did not prohibit, but rath&rdngly discouraged,” such relationships.
(University of RochesteFaculty HandbooKrevised Feb. 2007Faculty Handbook
(revised July 2008).)

75



respect to two of these women during or after thexy a sexual relationship and was not the
adviser or primary supervisor of any of th&th.

Whether, as the complaints allege, sexual relatipssvith Jaeger created a conflict of
interest insofar as Jaeger supervised or had anrthe education of his partners, is a more
complicated question with respect to Graduate 3itutieé and Undergraduate 8, although we
note again that neither circumstance violated #vsting University policy>* While Jaeger
did not advise or otherwise formally supervise Giatd Student 19, Graduate Student 19 asked
Jaeger to serve as an additional reader on hefygo@lcommittee, as well as participate in her
thesis committee, several years after their bflefg” (in Graduate Student 19’s words)

ended'® Undergraduate 8, although directly employed ytlaer BCS professor’s lab at the

193 Because it occurred prior to the 2014 policy geadaeger’s relationship with Graduate
Student 15 did not violate any University policpdalaeger and Graduate Student 15
considered it “ok” because he was not her advisérdid not otherwise supervise her work.
(Nov. 3, 2017 Interview with Graduate Student 15.)

Jaeger’s brief relationship with an undergradsatelarly did not involve a supervisory
relationshipsee supraat n. 75. (Oct. 26, 2017 Interview with Undedyrate 16; Dec. 8,
2017 Interview with F. Jaeger.)

194 gee infraat Section I1.A.2.b. For Graduate Student 1%hatrelevant time, it was not

prohibited for a professor who previously had agleemoved romantic relationship with a
student to serve on committees related to thaestigldegree. This it is now prohibited
under the UR Intimate Relationships Policy. At tinee of Jaeger’s relationship with
Undergraduate 8, she was a University employeelJ&é&olicy 121, which deals with
relationships among University employees, was mdated because it did not at that time
address sexual relationships.

It is important to note that under current Univtgrpolicies, absent disclosure and a work
plan approved by the University’'s Associate Vicedttent for HR, Jaeger would not have
been permitted to serve on committees for Gradsfatdent 19 or collaborate with
Undergraduate 8.

195 Oct. 12, 2017 Interview with F. Jaeger; Oct. 16% 2017 Interviews with Graduate
Student 19. In October 2009, Jaeger was one o&tiddional readers chosen by Graduate
Student 19 for her qualifying exams, after her ryradviser had reviewed her work and
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time of her sexual relationship with Jaeger, vaduiy continued research for Jaeger’s lab that
had started prior to their relationship becausshastold us, she enjoyed the work and had
already put in significant effoff® Again, while, as a method of avoiding potentiafticts of
interest, we much prefer the now stricter UR potltgt prohibits exercising any supervisory role
over a current or former sexual partner, neithemawo in these relationships with Jaeger
reported feeling any pressure from Jaeger to hexevgh him to obtain an academic benefit.
Jaeger’s sexual relationships—with the studentesrdesl above, as well as with CLS

visiting speakers’ and his current partnéf—are a significant focus of the complaints, which

assessed that she had “clearly passed.” (De2029, Email from S. Modica to Debevoise
& Plimpton LLP.) In 2012, Graduate Student 19 ageked Jaeger to be a part of her
dissertation committee—a request the other mendfdrer dissertation committee
supported, according to another BCS faculty menmbes,to the amount of statistical
analysis in Graduate Student 19's research. @Jc& Nov. 1, 2017 Interviews with
Faculty 17.) This faculty member also said thaadbiate Student 19’s dissertation was
“great work,” and Jaeger’s presence on the comendie not make a difference in deciding
whether to approve her degree. (Oct. 27 & NoR(Q1,7 Interviews with Faculty 17.)

198 Oct. 25, 2017 Interview with Undergraduate 8egéa also wrote Undergraduate 8 a letter

of recommendation for graduate school, which wémsrstied after they had kissed,
although Jaeger told us that he had already writteretter prior to the beginning of their
relationship. Jaeger expanded on this letter fgnaat application that was due after their
relationship ended. (Oct. 25, 2017 Interview vithdergraduate 8; Dec. 8, 2017 Interview
with F. Jaeger.)

197 The complaints allege that Jaeger invited sewsrede women he had sexual relationships

with to be visiting speakers at UR. That is traldhough conveys an incomplete picture, as
visiting speakers receive invitations through &c#bn process comprised of several BCS
faculty, not Jaeger or anyone alone. We spoke thrde of the four visiting speakers with
whom Jaeger had sexual contact, each of whom tottlat their sexual relationship with
Jaeger was brief and consensual. (Oct. 8, 20&#viatv with Visiting Speaker 1; Oct. 24,
2017 Interview with Visiting Speaker 2; Oct. 27,1Z0nterview with Visiting Speaker 3.)
Additionally, two of these women were invited teeaR years after their sexual relationships
with Jaeger had ended. (Oct. 8, 2017 Intervievia Wikiting Speaker 1; Oct. 27, 2017
Interview with Visiting Speaker 3.) Students aedier BCS faculty members described
these women as smart, highly qualified and welardgd. (C. Nearpass Notes of Apr. 14,
2016 Interview with Undergraduate Student 1; O¢{.2017 Interview with Graduate
Student 11; Oct. 27 & Nov. 1, 2017 Interviews whidculty 17.) The CLS website also
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allege that knowledge of these relationships bgwognaduate students created an environment

that was hostile toward female studefifsThe complaints characterize Jaeger as a

“manipulative sexual predator” who “relentlesslysguwed and engaged in numerous sexual

relationships” with these woméf® While there is no doubt that Jaeger, at one tirad,a

reputation as promiscuous—another aspect of hisactex that did not change from his years as

a graduate student—Jaeger’s characterization sexaidl predator” in the complaints is

baselesé’® Even Graduate Student 15, who undoubtedly hashastionally difficult

198

199

200

201

indicates that there were at least 107 speakensebat2007-2017 (60 men and 47 women).
(SeeCenter for Language Sciences Colloquia Series;/httpw.sas.rochester.edu/cls/news-
events/index.html.)

An overwhelming number of interviewees took sesitsssue with how Kurumada, Jaeger’s
current partner, was identified and portrayed en¢bmplaints, noting that using
Kurumada’s real name was a gratuitous and unfasgmal attack that only detracted from,
rather than furthered, the complaints’ narratiy@ct. 9, 2017 G. DeAngelis Notes on
EEOC Complaint; Oct. 20, 2017 Interview with Fagult; Oct. 13, 2017 Interview with
Faculty 13; Oct. 17, 2017 Interview with Graduatedent 11; Oct. 25, 2017 Interview with
Witness 5; Oct. 30, 2017 Interview with Undergraéug Nov. 11, 2017 Interview with
Colleague 1; Nov. 28, 2017 Interview with Graduatedent 30.)

EEOC Compl. T 24; Fed. Compl. T 97.

EEOC Compl. 11 17, 87-88; Fed. Compl. 1 41, 226 \We note that at no point during our
investigation did any interviewee report that Jaeégeched anyone sexually without
consent. The only physical contact we learnedasd & student who reported that Jaeger
sometimes touched women on the back or shouldeoa@dhstance where Jaeger touched a
student’s arm. (Nov. 6, 2017 Interview with Gratu&tudent 17; Nov. 10, 2017 Interview
with Graduate Student 29.) In a similar vein, somerviewees—mostly women but also
some men—reported that Jaeger would occasionalhdstery physically close to them
without touching. (C. Nearpass Notes of Mar. . &Interview with K. Bixby; C.
Nearpass Notes of Apr. 18, 2016 Interview with Gictd Student 8; Nov. 2, 2017 Interview
with Graduate Student 2; Nov. 10, 2017 Interviewhv@raduate Student 29.) Jaeger
acknowledged that his German background makesdssdognizant of the physical space
around a person that Americans typically maintgDec. 8, 2017 Interview with F. Jaeger.)

Likewise, the complaints contain numerous exampfeallegations that have a kernel of
truth that is highly exaggerated. For example ctiaplaints allege that a former student
whom Jaeger had a sexual relationship with oftemecto the office of a colleague “to cry,”
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relationship, and parting, with Jaeger, did notdwel that Jaeger was a “sexual predator” or that
their sexual relationship was anything other thamsensuai®

Two of the women, in particular, took exceptiortlie allegations that Jaeger was a
“sexual predator” who coerced them or whom theyddan any way, noting that they were fully
able to make decisions for themselves and conseatdult sexual relationship®’ Graduate
Student 19 bristled at what another witness calleddamsel in distress” narrative of the EEOC
Complaint’s description of her brief relationshifgiiwJaeger, which she described as inaccurate
and included without her permissiéff. She also described the EEOC Complaint’s allegatio
that she “did not want Jaeger to be on her qualifgxams or dissertation committees, but was
too afraid to request that he be excluded” as telytialse.”®> Undergraduate 8 similarly
disagreed with how the complaints portrayed heti@iship with Jaeger, emphasizing that she
specifically told one of the claimants, both befarel after the EEOC Complaint was released
publicly, that its statement that she feared “ratain and retribution” from Jaeger was false.

Likewise, while the allegation that Jaeger did pay for the medical treatment of an injured

(EEOC Compl. 1 87)—implying by placing this sentemnt the middle of a paragraph of
allegations about her relationship with Jaeger ttitvoman was upset about aspects of this
relationship. To the contrary, we spoke with themwan in question, who reported to us that
she recalled crying in her colleague’s office oafter her sister was in a car accident.
(Interview with Witness.) This allegation was cbad only slightly in the federal

complaint, stating instead that the woman cameetablleague’s office “upset.” (Fed.
Compl. 1 126.)

202 Nov. 3, 2017 Interview with Graduate Student 15.

203 Oct. 16 & 18, 2017 Interviews with Graduate SttdE9; Dec. 21, 2017 Interview with
Undergraduate 8.

204 Oct. 16 & 18, 2017 Interviews with Graduate StudeS.

205 .
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sexual partner supports the complaints’ “predabartative and claim that Jaeger is “indifferent”
to the welfare of the women with whom he sleepsfouad its factual component largely false,
and its broader implication entirely fal$®.

Jaeger’s past sexual relationships with studertigshwe see as significant errors in
judgment, should nonetheless be considered in xbn@ne of Jaeger’s colleagues confirmed
that many graduate students, post-doctoral fellamgsfaculty in their field have had sexual
relationships with one anoth®&’. Statistics bear out this observation. Acaderigptes
comprise 26% of American professors, and 83% oflferscientists in academic couples are
partnered with another scienti§®. At UR, spousal hires are common, and as notelpbthe
Complainants met her spouse while she was a pmfassl he was a graduate student, and
among the Complainants are three faculty couples.

3. Jaeger’s Relationship with Celeste Kidd

A significant portion of the allegations made ie tBEOC Complaint and federal
complaint stem from interactions in 2007 and 208&8veen Jaeger and Kidd. The complaints

allege that Jaeger sexually harassed Kidd during/Rerecruitment process in spring 2087,

206 EEOC Compl. 1 82; Fed. Compl.  120. We will distlose any additional details to
protect the privacy of the woman involved.

207 Qct. 24, 2017 Interview with Visiting Speaker Bhis observation is borne out by the

Complainants, most of whom are in relationshipsw#ch otherg.g, Cantlon and Mahon;
Kidd and Piantadosi; and Hayden and Heilbronn&vg note that Newport is also married
to one of her former graduate studentSeggxhibit 9.)
208 | onda Schiebinger, Andrea Davies Henderson & BbarK. Gilmartin,Dual-Career
Academic Couples: What Universities Need to Kndwehelle R. Clayman Institute for
Gender Research, Stanford University, 2008.

209 EEOC Compl. 1 38; Fed. Compl. ] 78.
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“pressed” Kidd to rent a room in his home in sum2@e7'° and made a series of unwelcome,
harassing sexual comments over this pefdd.

While Kidd declined our interview requests, we eswed notes from her interview with
DeAngelis in 2013 stemming from Bixby’s complainttes from her interview with Nearpass in
2016 that Kidd reviewed and supplemented at the,tmtes and an audio recording of her
interview with Curtin, as well as Facebook messagesemails that we obtainétf. Whenever
possible, we have also spoken with witnesses whe mesent for specific events alleged in the
complaints involving Kidd and Jaeger and who samal and worked with them regularly
during their cohabitation. We understand the $iesnature of these facts, and we have done
our best to provide all relevant context that wsedvered during our investigation that was
otherwise missing from the complaints.

We cannot conclude, in any definite terms, whetherstatements Kidd alleges that
Jaeger made only to her were indeed unwelcomeJaeier crossed any lines or boundaries that
Kidd verbally established with him. Jaeger consetthat he made sex-related comments
generally during this time, including to Kidd, kditl not think he made the specific comments
alleged in the complainfe® While we credit that Jaeger spoke about evergthimcluding sex

—in an unfiltered manner, our review of the fultoed with respect to at least some of the

210 EEOC Compl. 1 42; Fed. Compl. § 82.
211 EEOC Compl. 11 34, 36, 38; Fed. Compl. 11 74786,

212 e reviewed a series of Facebook messages arit éeaveen Jaeger and Kidd, although

we cannot be certain that we have every communitéigtween the two. Due to the time
that has passed, we are likewise unsure that Fakelyeemail providers archived all
communications or that users did not delete anynconications.

213 Dec. 8, 2017 Interview with F. Jaeger.
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complaints’ allegations leads us to suspect thatyrod the allegations related to Jaeger’s
interactions with Kidd are presented absent theecdmn which they were made. Some of the
allegations describe conduct or statements thatarsistent with reports of Jaeger’s behavior
that we learned about from witnesses during the fperiod—such as, for example, allegations
that Jaeger ignored Kidd’s personal bounddiémjade comments about students’ physical
appearance to Kidd? or spoke with her frankly about sex, including abloer sex life and
sexual acts that he performed, or wanted to perfomother womef*® Although Jaeger does
not specifically recall these incidents, we créldtt it is more likely than not that they occurred.
We question, though, whether at least some of Jsegatements were actually offensive to
Kidd at the time, in part because interviewees tsldhat Kidd openly talked about sex with

colleagues, including specific, graphic commentuaiher sexual partnefs’ and that Kidd

214 Seee.g, EEOC Compl. { 45; Fed. Compl. 1 85 (allegations daager would push Kidd's
boundaries by entering her room without knockirgng her computer, and stating that he
had stuck his hand in the beans she was prepanthgaying, “Your beans feel really weird,
Celeste.”).

21> geee.g, EEOC Compl. § 72; Fed. Compl. { 110 (allegatioms Saeger evaluated the

sexual appeal of other women and warned Kidd aggaising weight).

216 gSeee.g, EEOC Compl. 1 66; Fed. Compl. § 104 (allegatiwat laeger made a comment

about one of his partner’s oral herpes and thatl Kuds a “germophobe”); EEOC Compl.

9 70; Fed. Compl. 1 108 (allegations that Jaegent aexual language and told Kidd that the
medication that one of his partners used madedgina taste bad); EEOC Compl.  71;
Fed. Compl. 1 109 (allegations that Jaeger questiéiidd about her past relationships and
sex life, including joking about her ex-partnertiracity, and to identify how many sexual
partners she had); EEOC Compl. § 73; Fed. Conml.1f(allegation that Jaeger told Kidd
he wanted to pull on a student’s hair and anottugtenit had nice lips that he wanted to
“suck and bite”); EEOC Compl. § 78; Fed. Compl.1% {allegation that Jaeger showed up
uninvited to Kidd’s date).

217 Oct. 16 & 18, 2017 Interviews with Graduate Sttde9: Oct. 25, 2017 Interview with
Witness 5.
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maintained a list of prominent academics in hdd fieith whom she wanted to have $&%.
Kidd herself acknowledged the “list” to Nearpas@16, noting that it was something she joked

about—but did not create—because those men wouldratand her workload? The weight of

the evidence we reviewed suggests two conclusifiret; the complaints present only one

editorialized and edited side of a complicatedystand_second, Kidd’s account of Jaeger’s

conduct from 2007-2008 escalated between her 2@&8/iew with DeAngelis and the 2017
complaints.

With respect to the first point, the complaintstipayal of Jaeger and Kidd’s initial
communications provides only Jaeger's commentdevexcluding Kidd’'s seemingly willing
and playful responses. As alleged in the com@aior example, Jaeger did tell Kidd that he
hoped she would read a manuscript to him while beldv“lie lazily on the couch” and she
“paced around occasionally in front of the fifé> This allegation, however, omits the context
of Kidd’s earlier statement about a manuscript nbsel that she was writing, and likewise
omits her response to Jaeger’s statement, whidh ‘$dlionly read if | get to take a turn on the
couch while you read and pace. ;) sweet dredfisBimilarly, the allegation that Jaeger told
Kidd “sex” is his favorite reading topic is takentieely out of context?* Jaeger’s comment was

made following Kidd'’s request for book recommenaliasiand was not limited to “sex” but

218 Oct. 17, 2017 Interview with Graduate StudentQdt. 19 & 23, 2017 Interviews with
Graduate Student 9.

219 C. Nearpass Notes of May 2, 2016 Interview withK&d.
220 EEOC Compl. 1 38; Fed. Compl. ] 78.
221 Exhibit 16, at Mar. 29, 2007 5:41 AM.

222 EEOC Compl. 1 38; Fed. Compl. ] 78.
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rather contained a laundry list of authors anddsipi‘l like books about chance, apparent
arbitrariness of life (paul auster), sex (the sékteof catherine m., venus trap, p’s complaint,
the human stain), politics, and then my dad ofesrds me good stuff he found somewhéfg.”

In contrast to the complaints’ allegation that #ga€'gontinued to sexually harass Kidd
during the remainder of her recruitment procéé$Jaeger was the first faculty member at UR
whom Kidd told about accepting her offer to attencan email thread where she later added,
“I’'m ridiculously excited. It's going to be funl want to just gun it for five years. A lot of wor
interspersed with maybe some bouts of good plaje)should go down to NYC one weekend.
| have cousins and friends thefé> Later in the summer, before she officially mowedvith
Jaeger—a time when the complaints allege that ddpgessed” Kidd to rent the room and
“threat[ened]” that “his professional opinion ofrheould inevitably be tied to his personal
opinion of her®®—Kidd wrote him an email stating, “You know so manieresting, beautiful
people. I'm really glad we met, Flo. And I'm dgfited to be moving to Rochestéf”

The unedited Facebook messages between Jaegeidzhc& well as their email
communications, suggest that in summer 2007, whdd Koved into Jaeger’s house, their
relationship was friendly and harmonious, and wentbno evidence indicating that Jaeger

coerced Kidd into living with him. Intervieweeseswhelmingly indicated that while they found

223 Exhibit 16, at Mar. 30, 2007 2:58 AM.

224 EEOC Compl. 1 38; Fed. Compl. ] 78.

225 Apr. 13, 2007 Email from C. Kidd to F. Jaegetgehed as part of Exhibit 24.)
226 EEQOC Compl. T 42; Fed. Compl. { 82.

227 Aug. 2, 2007 Email from C. Kidd to F. Jaegerd@ltied as part of Exhibit 24.)
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Kidd’s and Jaeger’s living arrangement straffjehey all thought Kidd and Jaeger were friends
from summer 2007 to spring 206%. Emails between Jaeger and Kidd at the beginnfitkyedr
living arrangement echo this perceptfah.

By all accounts, Jaeger’s and Kidd’s living arramgat appears to have been initially
friendly and mutually acceptable, although we bt we view it as a serious lapse in Jaeger’s

judgment to live with a graduate student. Basetheravailable evidence, we believe their

228 QOct. 12, 2017 Interview with Administrator 3; Ot®, 2017 Interview with Faculty 25; Oct.
25, 2017 Interview with Graduate Student 4; Oct.ZBL7 Interview with Graduate Student
24; Nov. 7, 2017 Interview with Graduate Student8v. 10, 2017 Interview with
Graduate Student 29; Nov. 30, 2017 Interview wibstRloctoral Fellow 6.

Three BCS faculty and staff told us that Jaegdrkadd’s living arrangement was brought
to the attention of then-BCS Chair, and current glamant, Newport, but that she did not
have any significant reaction to the news. (NQR217 Interview with Administrator 8;
Oct. 12, 2017 Interview with Administrator 3; N&;.2017 Interview with Faculty 20.)
Jaeger recalled that at the end of a faculty mgetiriall 2007, Newport told him that his
living situation was unusual but never mentioneagiain. (Dec. 8, 201nterview with F.
Jaeger.) Many years later, in a 2016 email tomAdliewport reflected on the
“inappropriateness of having Celeste stay at [Jagdeuse then become his roommate.”
(Mar. 9, 2016 Email from E. Newport to R. Aslin.)

229 Oct. 17, 2017 Interview with Graduate StudentQdt. 25, 2017 Interview with Witness 5;
Nov. 8, 2017 Interview with Colleague 11; Nov. 13%c. 6, 2017 Interview with Post-
doctoral Fellow 1.

230 On September 11, 2007, after Jaeger apologizetigdgrumpy exhilaration” following a

car ride from Kidd, Kidd responded, “i never talkmiyseriously serious. :) Have a great
trip!” (Sept. 11, 2007 Email from C. Kidd to F.edger.) (attached as part of Exhibit 24.) At
other times, they discussed what movies to addetio Netflix account, (Oct. 1, 2007 Emails
between F. Jaeger and C. Kidd) (attached as p&ntlubit 24); made plans to go on trips
together to Boston, New York and Ithaca, (Apr. 2807 Email from C. Kidd to F. Jaeger;
Oct. 3, 2007 Emails between F. Jaeger and C. Kidtl; 4, 2007 Emails between C. Kidd
and F. Jaeger) (all attached as part of Exhibit 249 planned crawfish boils at their house
and a trip to the Adirondacks with mutual friendsnh the Linguistic Society of America
Institute, (Dec. 4, 2007 Email from C. Kidd to Beder (attached as part of Exhibit 24);
Oct. 17, 2017 Interview with Faculty 20; Oct. 2617 Interview with Colleague 14; Nov. 8,
2017 Interview with Colleague 11; Nov. 15, 201 &mniew with Post-doctoral Fellow 9.)
Kidd also sent Jaeger photos of her baby sisteugir February 2008. (Nov. 30, 2007
Email from C. Kidd to F. Jaeger and others; Feh.20®8 Email from C. Kidd to F. Jaeger.)
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relationship began to break down sometime in s@2b@R*** and Kidd made clear to Jaeger at
least by summer 2008 that she wanted space frofA*Aimlthough Kidd may have, as she
claims, expressed orally to Jaeger that she didvaat to engage in any sexually-related
discussions with him, Jaeger denies this, whilenaskedging that the two had roommate
incompatibility problems ranging from the mundaoéhose involving values and
communication style§*® We have found no written evidence from Kidd oy aisapproval of
Jaeger on sexual-harassment grounds. And whdeméll-documented that many women do not
complain of sexual harassment at the time it o¢euisworth noting that Kidd’s adviser was

Aslin and the BCS Chair was Newport, with the labieing described in the EEOC Complaint

as having a “reputation for protecting and advagtier students,” including “interven[ing] by

231 \While the language of the complaints’ allegatiabsut sleeping in Aslin’s lab are
exaggeratede(g, that C. Kidd needed to “escape Jaeger,” EEOC Cdh$), we credit
that Kidd slept in the lab occasionally during ttase period, although most of her
colleagues assumed she did so at the time becheseas working late nights. (C.
Nearpass Notes of Mar. 18, 2016 Interview with @d<Nov. 30, 2017 Interview with
BCS Employee 4; Oct. 13, 2017 Interview with Graduatudent 14; Oct. 16, 2017
Interview with Graduate Student 12; Oct. 16 & 1812 Interviews with Graduate Student
19.)

232 At the end of July 2008 after Kidd moved out,glaesent her an email saying, “[l]t's really

a pity how the vibe between [us] has been devegppiile said that she had once asked him
to “leave [her] alone” regarding things that bodeher, and he had done that for “over half
a year” but “it hasn’t changed anything.” He sdiidvould be nice if [they] could get on
better terms again” and offered to listen to “tisirgg [her] mind that [she needed] to get rid
of.” Kidd responded that she was “not sure how teesespond” and that she was not
“ready for a conversation just yet,” and wasn’tesmhen she would be. She concluded that
she would like for them to “be friends again” ahdught the best route there was to
establish a good working relationship first, but sieeded time and space for “personal
things” before she would do that. (July 10, 2008alts between F. Jaeger and C. Kidd;
July 27, 2008 Emails between F. Jaeger and C. Klaluth attached as part of Exhibit 24.)

233 Dec. 8, 2017 Interview with F. Jaeger.
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making it clear that [sexual harassment] wouldbetolerated*** Kidd also told Nearpass in
2016 that she knew she could go to Aslin for helgrd) this time?*> We were not, in the end,
able to substantiate the allegation that sexualdsanent was the predominant reason that the
personal relationship between Kidd and Jaeger dradd then ended by the spring 2008.
Similarly, the evidence we reviewed also suggdsisKidd’s narrative in the complaints
about what she found irksome and harassing abegeda conduct is not entirely consistent
with the views she expressed at earlier timesdolt and students. Kidd may have been
reluctant to report sexual harassment at the ttleough we remain skeptical that Aslin and
Newport would not have acted immediately, partidylgiven their reactions to the instant
allegations. By contrast to Kidd's recent statets¢hat Jaeger made demeaning sexual
comments that made her life unbear&Biéidd did not call attention to Jaeger’s alleged
unwelcome sexual comments or innuendo before 20&6@er only his problematic and
unprofessional social and academic behaifibiMoreover, when DeAngelis met with Kidd
following Bixby’s 2013 Complaint®® DeAngelis’ handwritten notes from this meetingoemat

that Kidd told him that Jaeger had relationshipghwraduate students, that he unexpectedly

234 EEOC Compl. 1 15. This language was omitted fioenfederal complaint.

235 C. Nearpass Notes of May 2, 2016 Interview witK&d.

236 geeMaria DanilovaUniversities Face #MeToo Movement Over Sexual Hanasi

ASSOCIATEDPRESS Dec. 28, 2007.

237 See supraat n. 96, where three students reported that Kjetifically warned them about

working with Jaeger (in 2008 and around 2012-2048) because of any alleged sexual
harassment, but because Jaeger took credit foergiichcademic ideas. Another student
reported that when she joined in 2009, Kidd opealked about “hat[ing] Jaeger’s guts.”
However, the student believed the problem wasiaeger was an annoying roommate.
(Oct. 24, 2017 Interview with Graduate Student 10.)

238 See supraat Section I1.A.1.f.
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dropped by his teaching assistants’ house and soeseshowed up to graduate student events,
crossed professional lines and asked Kidd persprestions over Facebod®. In contrast to

the complaints’ allegations of sexual harassmenwdver, DeAngelis recalled that Kidd told

him “very little” in 2013, including failing to raly any of Jaeger’s alleged sexual comments that
she later provided to Nearpass in 2016 (that aealleged in the complaints). Likewise,
DeAngelis does not recall, as the complaints cléimat Kidd gave him names of ten additional
students to contact, and his contemporaneous dotaest contain that informaticit*

It is also worth noting that later, after the Nesap investigation and before the EEOC
Complaint was filed, Kidd sent an email to DeAngeln January 4, 2017, complaining that
Nearpass had declined to review Facebook messagteKitld believed supported her sexual
harassment allegations against Jaélfeinstead of sending the full dialogue betweenéiérs
and Jaeger, it is telling that Kidd provided a “entl pasted” Word document that contained

only excerpts of Jaeger's statements with manyiodi§ remarks or responses removéd.

239 G. DeAngelis Notes of 2013 Meeting with C. Kidd.
240 Oct. 9, 2017 G. DeAngelis Notes on EEOC Complaint

While we cannot be certain that DeAngelis’ hanthen notes document the entirety of his
conversation with Kidd, DeAngelis’ recollectionwhat occurred when he spoke to Kidd is
bolstered by his conclusion at the time that sekaghssment was not at issue, only drawing
appropriate personal/professional boundaries. Kidd told DeAngelis the same

allegations relating to Jaeger’s conduct that ardosth in the complaints, we are doubtful
that DeAngelis would have reached this same coiaelus

241 G. DeAngelis Notes of 2013 Meeting with C. Kiddt. 9, 2017 G. DeAngelis Notes on
EEOC Complaint.

242 Jan. 4, 2017 Email from C. Kidd to G. DeAngelislad. Cantlon (attached as part of Exhibit
25))

243 Facebook Messages from F. Jaeger to C. Kidd@h&idd provided to G. DeAngelis

(attached as part of Exhibit 25.)
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Kidd’'s email suggests that these were the sameagesshe had offered to Nearpass in 2016 for
her review?** As described earlier, these heavily edited Fackbeessages have been
manipulated in such a manner as to make them ésdedevoid of all critical context,

including not only reciprocal flirting, but alsogtengthy passages where Jaeger is providing
graduate school and career advice.

By contrast to the complaints, the evidence weewggd suggests that Kidd and Jaeger’s
relationship was amicable and harmonious when ithgglly met and lived together, but
eventually deteriorated by the end of spring 2008ile we cannot draw any definitive
conclusions from the information we were providin, evidence suggests that the
Complainants’ lack of transparency related to Jaagd Kidd’s exchanges make us question
what other context is missing from the Complainaatsounts of their relationship. We have
not been able to determine why the relationshipafedrt, except that no evidence that we have
seen concretely indicates that Jaeger’s allegagasd&rarassment was the sole, or even
predominant, culprit. Kidd's own words to Curtm2016 accurately capture our conclusion on
her relationship with Jaeger: “[S]exual harassnead a small part of all of the problems | had
in [Jaeger’s] lab. There was a huge number oflpros, many of which were profession&l™

B. Jaeger’'s Post-2014 Conduct

Jaeger’s personal and professional behavior h#tedlsubstantially from the time he
joined UR to the present, and we found 2014 torbenportant demarcation line for this

behavioral shift. A former graduate student whm#éed in 2010 remarked upon the change in

244 Exhibit 25. Nearpass opted not to review theebaock messages that Kidd offered to her.
See infraat Section I1.C.3.

245 C. Curtin Recording of Aug. 16, 2016 InterviewtwC. Kidd.
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Jaeger’s behavior that occurred during these ydasgyribing it as Jaeger “realiz[ing] that he
was in a position of power [and] couldn't just beaml guy who happens to be a profes$ot.”
Whether it was because Jaeger matured, was nowamanitted long-term relationship with
another BCS profess6t’ was spoken to by his Department Chair followingpenplaint about

his “pushing boundaries” and “unprofessional” babainvolving a graduate student outside his
lab**® or some combination of all of these things, theilable evidence supports the finding that
during the 2014-2017 period, Jaeger significargjuced or eliminated the types of problematic
behavior in which he previously had engaged. Sipadly, the University has received no
complaints of inappropriate conduct or sexual comtangy from students in Jaeger’s lab from
2014 through the present, and all the studentse(arad female) whom we interviewed shared
positive experiences with respect to being patheflab community and expressed appreciation
for Jaeger’s rigor and dedication as an adviser.

1. Academic Settings

We interviewed 23 people affiliated with Jaegeals turing the 2014-2017 period,
including 13 women, all of whom refuted the claimatt Jaeger’s lab was “cult-like” or a “boys’

club.”**® To the contrary, the environment in Jaeger'sthabing this time was “very

246 Oct. 23, 2017 Interview with Graduate Student 21.

247 We note that Kurumada and Jaeger have beereiationship since July 2009, and they

have lived together in Rochester since 2013. We faund no evidence that after
Kurumada moved to Rochester, Jaeger engaged iathay sexual relationships, whether
with UR graduate or undergraduate students or avifone else.

248 See supraat Section I.A.1.f.

249 EEOC Compl. 1 53; Fed. Compl. ] 93.
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1250 « w251

welcoming, close-knit,”" and provided a sense of “community” for the indials who
were part of the laB>? In particular, various female undergraduates ritesd feeling
comfortable in the lab, one of whom even descriverking in Jaeger’s lab as “one of the best
parts of [her] undergraduate care&t’”

In contrast to the earlier period, none of the stug who began working with Jaeger in
the 2014-2017 period described him as a harsle onta bully, but rather as a supportive mentor
whose demanding advising style was beneficial ér licademic work, growth and

development® Many of them stated that his criticism, whilerétt, 2>

was not “over the top”
and generally constructivé® A female graduate student told us that Jaegerveiving factor
in her decision to choose UR over better-known stshalescribing him as having high
standards, which was “worth it” as her work greatiproved as a result of his advisifig.

Similarly, students in Jaeger’s lab since 2014 tsddhat Jaeger gave them ample credit for their

250 Nov. 1, 2017 Interview with Undergraduate 10.

251 Oct. 25, 2017 Interview with Graduate Student 23.

252 Crystal Lee, Shaelyn Rhinehard, Lauren Oey, kdsli& Becky Chu,Regardless of

Controversy, Jaeger was a Good MentGamPUSTIMES, Oct. 2, 2017; Oct. 30, 2017
Interview with Undergraduate 14.

253 Nov. 1, 2017 Interview with Undergraduate 10.

54 The only criticism we heard with respect to Jasgedvising and mentoring during this time

period involved his communication style, which vdescribed as “informal” (citing as an
example the use of smiley faces) and occasionailg tieaf, although “nothing creepy.”
(Oct. 30, 201nterview with Undergraduate 7.)

255 Oct. 12, 2017 Interview with Graduate StudentQst. 20, 2017 Interview with Post-
doctoral Fellow 2.

256 Oct. 13, 2017 Interview with Graduate Studer®ét. 25, 2017 Interview with Graduate
Student 23.

257 Oct. 25, 2017 Interview with Graduate Student 23.
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work, including one student who noted that Jaegeuld give credit where credit was due, and
even sometimes where it wasn't yet due,” recalirgpnference where Jaeger cited her work
even though it had not yet been complét8dAdditionally, a visiting student told us that gae
gave her so much input that she asked him if hedwvdee to be listed as a co-author, but he
refused?®

As with the earlier period, the allegations thatdsints felt they had to participate in
Jaeger's social life in order to obtain teachingdfits?®° or that those not in Jaeger’s social
circle were excluded from lab evertare unfounded. Students who began working with
Jaeger in the 2014-2017 period told us that Jagtpy’still includes a social component outside
of academic setting$? While this is less common in other labs, the shiisl overwhelmingly
felt this was a positive, and voluntary, aspedheir lab?*® None of the students we spoke to

reported feeling excluded from, or compelled teradt social events. Lab retreats also

continued during this period (one in 2014 and on2015), and still involved social drinking and

258 Nov. 28, 2017 Interview with Graduate Student 30.
259 Nov. 16, 2017 Interview with Visiting Scholar 4.

260 EEOC Compl. 1 50; Fed. Compl.  90.

261 EEOC Compl. 1 52; Fed. Compl. ] 92.

262 Oct. 12, 2017 Interview with Graduate Studer®8&t. 12, 2017 Interview with Graduate
Student 25; Oct. 13, 2017 Interview with Graduated€nt 6; Oct. 25, 2017 Interview with
Graduate Student 23; Oct. 27, 2017 Interview witbtRloctoral Fellow 4; Oct. 30, 2017
Interview with Post-doctoral Fellow 11; Nov. 1, Z0hterview with Undergraduate 1; Nov.
1, 2017 Interview with Undergraduate 10; Nov. 1812 Interview with Visiting Scholar 4;
Nov. 28, 2017 Interview with Graduate Student 30.

263 Oct. 12, 2017 Interview with Graduate Studer®8&t. 12, 2017 Interview with Graduate
Student 25; Oct. 25, 2017 Interview with Graduated&nt 23; Oct. 30, 2017 Interview with
Post-doctoral Fellow 11; Nov. 1, 2017 Interviewiwiindergraduate 1; Nov. 28, 2017
Interview with Graduate Student 30.
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hot tubs, but the students who attended theseetadats described them as “nice, relaxing
experiences” where no drugs were pre$&hOne student, who attended retreats both before
and during this period, described these retreatsaaser” than even the prior retreats, which we
found were unduly sensationalized in the complditits

2. Social Settings

While we found that Jaeger consistently blurredgesional and personal boundaries in
the earlier period, including through extensived@otentially unwelcome) socializing with
graduate students, students consistently told tlesrtime period that Jaeger’s presence was
welcome and encouraged at such ev&fitaVhile Jaeger tended to attend only the more
important social events (like birthday parties misdrtation defense celebrations), one female
student remarked that “students really enjoy [JEgjgeompany and actually want him to be
present at social event®” Another female student emphasized that, on the infrequent
occasions when students see Jaeger at Lux, thit¢g mmn to join them because they enjoy
socializing with hin?® As with the earlier period, Jaeger also occadiphasted social events

at his home where students were invited, and Withetxception of one post-doctoral fellow who

264 Oct. 12, 2017 Interview with Graduate StudentQ8&t. 25, 2017 Interview with Graduate
Student 23.

265 Oct. 23, 2017 Interview with Graduate Student 21.

266 QOct. 25, 2017 Interview with Graduate Student8y. 1, 2017 Interview with
Undergraduate 10; Nov. 28, 2017 Interview with Giateé Student 30; Nov. 29, 2017
Interview with BCS Employee 1; Dec. 12, 2017 Intewwith Graduate Student 6.

267 Qct. 30, 2017 Interview with Undergraduate 14.

268 Oct. 25, 2017 Interview with Graduate Student 23.

93



recalled marijuana at some of the parties he agtémdth Jaeger since 201%,no other student
observed binge drinking or the use of drugs atgmitvolving Jaeger’’

3. Sexual Remarks

Similarly, our investigation found no evidence tpport the allegation that Jaeger made
female students feel uncomfortable, or treated ferstadents differently, during the 2014-2017
period. All of the students whom we interviewedoatave worked with Jaeger since 2014 told
us that they did not feel uncomfortable with anyusg¢ comments or innuendo that Jaeger may
have made in their presence, with many of themrteygpthat they did not remember hearing
Jaeger make such commeffts.Some students recognized that Jaeger occasianatlg sexual

272

jokes; " although one female graduate student clarifietittieey were made “only in social

contexts” and with students who were comfortablsiich conversatiorfs®> For example,

269 Nov. 6, 2017 Interview with Post-doctoral Fella@.

270 Qct. 20, 2017 Interview with Post-doctoral FellanOct. 27, 2017 Interview with Post-
doctoral Fellow 4; Oct. 30, 2017 Interview with Bdsctoral Fellow 11; Oct. 30, 2017
Interview with Undergraduate 7; Nov. 1, 2017 Intew with Undergraduate 1; Nov. 1,
2017 Interview with Undergraduate 10; Nov. 16, 20itérview with Visiting Scholar 4.

2’1 Qct. 12, 2017 Interview with Graduate Studer®&t. 25, 2017 Interview with Graduate
Student 23; Oct. 30, 2017 Interview with Undergiatéul4; Nov. 1, 2017 Interview with
Undergraduate 1; Nov. 14, 2017 Interview with gt Scholar 5; Nov. 28, 2017 Interview
with Graduate Student 30.

272 Oct. 25, 2017 Interview with Graduate Student@8y. 28, 2017 Interview with Graduate
Student 30.

273 Nov. 28, 2017 Interview with Graduate Student &yaduate Student 30 told us that
although she was never uncomfortable with Jaegerisments, she knew that Bixby felt
differently. She described a recruitment weekendairly 2015 when Bixby told her that
she was uncomfortable with Jaeger, and added,d%tpvetty well known that Keturah
didn’t like Florian.” This student did not know ahyone else who was uncomfortable
around Jaeger. As notedpra at Section Il.A.1.f, the incidents that caused Bixbybe
uncomfortable with Jaeger occurred prior to 2014.
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when presented a student with an email from Jaedais lab, which included the line, “I want
to encourage you--old or young, fresh or ... rip@?ake advantage of opportunities to meet
with visiting professors®*the student told us that she was not offerfd@dilthough Jaeger
could be informal outside of an academic settihggents generally agreed that Jaeger had
“always been really professional” with them in tassroom or lab’®

Jaeger’s reputation as promiscuous also seemwéoféided in this time period. One of
Jaeger’s female graduate students stated that,tpribe disclosures in the EEOC Complaint,
she was not aware of Jaeger’s previous sexuaimesitips with women or that he had a

reputation as a “womanizef” This student explained that she was “surprisetheffEEOC]

complaint” because she had met with two of the EEZa@plainants during her interviews at

UR, which occurred after Bixby raised concerns aldaeger’s behavior in 2013, and neither of

them had expressed any concern to’fer.

Although much of the complaints are written in aywlat makes the timing difficult to

discern, there are two allegations in the compdadiatting from this latter period. One allegation

that was in the EEOC Complaint, but has been odittam the federal complaint, was that

27 Nov. 22, 2015 Email from F. Jaeger to studerita¢hed as Exhibit 26.)
27> Qct. 25, 2017 Interview with Graduate Student 23.

276 Oct. 20, 2017 Interview with Post-doctoral FellapNov. 1, 2017 Interview with
Undergraduate 10; Nov. 14, 2017 Interview with Wfig Scholar 5; Nov. 28, 2017
Interview with Graduate Student 30.

217 QOct. 25, 2017 Interview with Graduate Student 23.

278 QOct. 25, 2017 Interview with Graduate Student 23.
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some type of sexual misconduct might have taketeplhen a student, “Jane DFé>Visited

UR in 2015°®° The federal complaint now states that Doe “ditlexperience any sexual
misconduct by Jaeger during the recruitment week&1dThe other allegation pertains to a
complaint Piantadosi received from a graduate stiugitending courses at the summer 2017
Kavli Institute (where Jaeger was faculty) thatg#aevas the only faculty member attending
parties in the students’ dorms until early in therning?®? We have not been able to identify or
to speak with this student, but Jaeger told us tbdwing a day “hanging out” with multiple

students, several of them invited him to a partglmfut 60-80 students held in the male dorms.

Jaeger—the only faculty member present that evegitigough faculty had socialized with

219 «jane Doe” in the EEOC Complaint is referredsd@athy Crawford” in the federal
complaint.

280 EEOC Compl.  153; Fed. Compl. 1 212.

81 The Complainants maintain, however, that it wasng for Nearpass to fail to interview

Doe after they suggested to her, again, withouh&urbasis, that they suspected something
inappropriate had happeneBee infraat n. 300.

The federal complaint also notes that “[Doe] hiérgensiders it strange that DeAngelis
approved her staying at Jaeger’s house . . . gheoomplaints he had already received.”
We spoke with two BCS faculty members who toldhat it was “not atypical” for
prospective students to stay with faculty durimgeuitment weekend. (Oct. 12, 2017
Interview with Administrator 3; Oct. 27 & Nov. 1027 Interviews with Faculty 17.)
Additionally, Doe stayed in a hotel with other grestive students for the weekend, and
only moved to Jaeger’s house because she decidgeibal a few extra days in Rochester,
telling Kurumada and Jaeger that she “was intedastéearning more about the city, the
lab, and the people in the department.” (Nov.0lL72Interview with C. Kurumada.) A
BCS administrator confirmed that UR does not payafbotel for students who stay for
additional days, and thus it was “common” for \wggtstudents to stay with faculty
members. (Oct. 12, 2017 Interview with Adminisbra8.) Furthermore, Aslin, who also
knew of Bixby's 2013 Complaint, stated in an enbaiNearpass that Doe staying with
Jaeger “seemed innocent enough to [him]” whentse lgéarned of it. (Mar. 16, 2016 Email
from R. Aslin to C. Nearpass.)

282 EEOC Compl. 1 292; Fed. Compl. 1 373.

96



students on other nights)—recalled playing Frisleaking beer, being asked to dance and
leaving late that night without anything untowasppening?®® According to Jaeger, the
organizers of the Kavli Institute did not want figuo socialize only with each oth& For
this reason, Jaeger made an effort to socialin&anmal settings with students, as well as

during the Institute’s official parties, which @ilvolved alcohof®

Jaeger also noted that many
of the “students” at the Institute were post-doatdéellows?*® We spoke with the Title IX
Officer at the University of California at Davisl{C Davis”), who reported that the co-director
of the Kavli Institute (who is a faculty memben#t Davis) received no complaints from

students regarding Jaeger's behatfr.

C. The University’s Investigations and Their Aftermath
1. The Nearpass Investigation (March — May 2016)

The Aslin and Cantlon complaints against Jaeg&tarch and April 2016, respectively,
arose at a time of heated discussions among BGyfawver a hiring decision that included a
potential spousal hire, with Aslin and Cantlon diseing with Jaeger and othéf3. Two days

after a March 1, 2016 faculty meeting, at whichidseie of faculty-student relationships was

283 Dec. 18, 2017 Interview with F. Jaeger.

284 Jan. 5, 2018 Email from S. Modica to DebevoisBlgnpton LLP.

285 .

286 Id.

287 jan. 2, 2018 Interview with W. Delmendo.

288 Feb. 28, 2016 Emails between G. DeAngelis, Rinfetd J. Cantlon; Feb. 29, 2016 Emails
between G. DeAngelis, R. Aslin and J. Cantlon; M&t,. 2016 Email from R. Aslin to C.
Nearpass; Oct. 12, 2017 Interview with G. DeAngélist. 13, 2017 Interview with Faculty
12; Oct. 17, 2017 Interview with Faculty 19; Odd, 2017 Interview with Faculty 11; Oct.
30, 2017 Interview with G. Culver; Nov. 1, 2017dntiew with Faculty 8; Dec. 29, 2017
Letter from S. Modica to Debevoise & Plimpton LLP.
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raised, Cantlon sent an email to Kidd, Piantadéayden, Heiloronner and Mahon (together
with Aslin, the “BCS Faculty Complainants”) invigrthe group to dinner, saying “Between this
gender thing, the BME search, and the Ralf/Flobismconnection | feel like I'm going

crazy.”?® Although she mentions Jaeger, there was no nreaficoncerns about sexual
harassmerft® The dinner was scheduled for March 5, 2016 amit that same evening,
apparently after the dinner with this group, thant®n first told Aslin that Jaeger had had
sexual relationships with students. Aslin immegliasent an email to DeAngelis, at 9:33 p.m.,
saying “I just talked to Jessica for an hour It is not about you and me. Let’s talk by phone
soon. It's pretty ugly and involves other BCS fagi*®* Aslin was clearly upset by what
Cantlon had told him. In a March 11, 2016 emadli\told Cantlon, “I am disgusted and angry.
| will not let this rest until he is out of the de3*

Aslin relayed this report on behalf of Cantlon @nose Cantlon claimed were victims of
Jaeger's conduct to DeAngelis, Newport and the 38@@n March 11, 2016, the OOC
assigned Nearpass to investigate whether Jaegeamigaded in conduct in violation of the
University’s policies concerning (1) consensuahtienships between faculty and students and

(2) sexual harassment, as set forth in both thdrtiRate Relationships Policy and UR Policy

289 Mar. 3, 2016 Email from J. Cantlon to B. Hayd8nHeilbronner, S. Piantadosi, C. Kidd
and B. Mahon.

290 Id

291 Mar. 5, 2016 Email from R. Aslin to G. DeAngelis

292 Mar. 11, 2016 Email from R. Aslin to J. Cantlon.

293 Mar. 5, 2016 Email from R. Aslin to G. DeAngelidar. 9, 2016 Email from R. Aslin to E.
Newport; Mar. 28, 2016 Aslin Notes leading up te tomplaint.
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1062%* At that time, Nearpass had worked at UR for apipnately 6 years and had conducted
over 40 UR Policy 106 investigations.

The Nearpass investigation lasted two months iacidded interviews of over 30
witnesses (some more than onte&) The witnesses included 15 of the 25 individuad$inA
identified in an email of March 13, 2016; thredlwd eight individuals Aslin identified in an
email the following day; and 11 of the 19 witnes€asitlon identified in a written complaint
submitted to Nearpass in early April 206.Nearpass explained that her decisions regarding
whom to interview were informed by the complairitsrhselves, leads received from witnesses
and by information that Aslin and Cantlon providedarding the potential interviewe®S. For
example, Nearpass did not interview two student® were described in Aslin’s list only as
former post-doctoral fellows supervised by facuitgmbers other than Jaeg&.When
Nearpass followed up with Aslin, asking whethersthewvo former students had any negative

interactions with Jaeger or had information abbatallegations, Aslin responded that one other

294 Mar. 28, 2016 Aslin Notes leading up to the coaiml
9% C. Nearpass Interview List.

29 Mar. 13, 2016 Email from R. Aslin to C. Nearpd¢sr. 14, 2016 Email from R. Aslin to C.
Nearpass; Apr. 6, 2016 Email from J. Cantlon tdeVvy and C. Nearpass; Formal
Complaint sent by J. Cantlon to M. Levy and C. Igeas.

297 Qct. 30, 2017 Interview with C. Nearpass. Cantlerself had no personal complaints of

sexual harassment against Jaeger and the two badriends as recently as 2014, when
Cantlon invited Jaeger to her child’s birthday partNov. 30, 2014 Email from J. Cantlon

to F. Jaegert al) Her complaint and the notes from her intervigmNearpass, which she
reviewed and had the opportunity to supplemenigcethat Cantlon’s only direct

knowledge of Jaeger’s alleged inappropriate condiast that Graduate Student 15 had once
been in a relationship with Jaeger and that Jamysy made an inappropriate comment
about Graduate Student 4 at a faculty-only dinetyp (C. Nearpass Notes of Mar. 11,
2016 Interview with J. Cantlon; Mar. 23, 2016 Enfieoim J. Cantlon to C. Nearpass.)

298 Mar. 13, 2016 Email from R. Aslin to C. Nearpass.
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student might have such informatitfi,but did not reply that either of the two suggedtether
students, both now gone from UR, did.

Emails from that time indicate that Cantlon andd&Kcontacted potential witnesses, told
them “current” students had raised concerns ambith@m to make sure to mention certain
incidents when they spoke to Nearpass. On Marébr &xample, Cantlon wrote to Graduate
Student 15, “Can | call you to ask about Floriamorgo?®°* She explained that “Dick Aslin
and | have heard some things from current studéfftsCantlon told Graduate Student 15 in a
later email that, “Florian used to tell studentsatvtaculty thought of them” as a “power play”
and that Graduate Student 15 “should share .th.the intercessor” any “similar

experiences®*® Graduate Student 4 was similarly encouraged teerspecific allegations about

299 Apr. 8, 2016 Emails between R. Aslin and C. Naasp We interviewed Graduate Student

2, the other student identified by Aslin, who taklthat she had been interested in working
on a project with Jaeger, but changed her mindtRphecause he creeped her out.” This
student said Jaeger would ask personal questideglewf the lab that were flirty and
would stand very close to her. She continuedtendtJaeger’s lab meetings because she
did not think the “weird behavior would happen #iferwhich, she confirmed, it did not.
(Nov. 2, 2017 Interview with Graduate Student 2.)

300 Apr. 8, 2016 Email from R. Aslin to C. Nearpadhe complaints also allege that Nearpass

should have interviewed a prospective studentdiolihot, another sign, according to the
Complainants, that Nearpass’ investigation wagmmiough. (EEOC Compl. § 153; Fed.
Compl. 1 212.) Nearpass stated that she did terview Doe because “there was no
evidence” to support the theory that Jaeger hadadlgxassaulted or harassed her during her
visit to UR. (Oct. 30, 2017 Interview with C. Npass.) The Complainants have now
conceded that nothing untoward took place. (Fedng. 212 n.42.)

301 Mar. 8, 2016 Email from J. Cantlon to Graduatedsnt 15. Cantlon also asked to meet
with Graduate Student 6, telling her that she h&am Aslin that the student was thinking
of leaving Jaeger’s lab. When the student expdessgrise and disagreed, Cantlon told her
that she was asking because female graduate stUtkerg a history of leaving Jaeger’s lab.

302 Mar. 9, 2016 Email from J. Cantlon to Graduatedsnt 15.

303 Mar. 11, 2016 Email from J. Cantlon to Graduatedsnt 15.
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Jaeger to Nearpass. In a March 19, 2016 emaiidd, kKCantlon asked, “Was [Graduate Student
4] aware that Florian was making comments aboubbdy, wanting to sleep with her? If so
can she write about that and send*t?’Kidd responded that Jaeger had told GraduateeStut
that another BCS faculty member found her attraciind, after Cantlon claimed that that is
“sexual harassment,” Kidd said that she would “mstee she knows to mention that>

Cantlon added, “Anything like that, sex talk and gkes from professor to student is sexual
harassment®° On March 20, 2016, Aslin informed Cantlon thatile/fNearpass “said don't

talk to people,” a senior faculty member was “noetoair master list for interviews and it's

1307

strange not to loop her in. We need troops orsale.

2. The Nearpass Report & Clark Determination (May — June 2016)

Nearpass’ report was finalized on May 23, 2016e &ade the following findings: (1)
Jaeger’s relationships were consensual and didiolate the UR Intimate Relationships Policy
or UR Policy 106; (2) Jaeger’s had only one refagiop with a graduate student during his time
at UR; (3) knowledge on the part of others of Jeegexual relationships did not create a
sexually hostile environment; (4) there was insugfit evidence to conclude that Jaeger had
sexually harassed Kidd or other female studenkssitab; and (5) Jaeger’s “boundary pushing”

did not amount to sexual harassmeht.

304 Mar. 19, 2016 Email from J. Cantlon to C. Kidd.
305 Mar. 19, 2016 Email from C. Kidd to J. Cantlon.
308 Mar. 19, 2016 Email from J. Cantlon to C. Kidd.
307 Mar. 20, 2016 Email from R. Aslin to J. Cantlon.

308 May 23, 2016 C. Nearpass Report.
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Nearpass considered whether Jaeger’s reputatidratang relationships with students
created an environment that was hostile to othefestts’®® Her report found the evidence to be
mixed: while some women did report that they agdidaeger because he made them feel
uncomfortable, “the vast majority” of the currendaormer students and post-doctoral fellows
interviewed did not support the claim that Jaegerisr relationships with students created a
sexually hostile environment for wom&H. The report also noted that much of the alleged
behavior occurred many years ago and that Jaedeshktled down in recent years-*
Nearpass’ ultimate findings were predicated in parthe marked change in Jaeger’s behavior
since 2012 and the fact that witnesses raised tin@it concerns” about his behavibt.

Nearpass’ report did not “clear” Jaeger of all mgdoing. Although concluding that
Jaeger had not violated UR Policy 106, Nearpassdidiat Jaeger had a “widely perceived
reputation as someone who has not always maintaiead personal/professional boundaries,”
which had “caused discomfort among some femaleesitisdn the past*® Nearpass also found
that Jaeger’s decision to share his apartmentkuitd was a “gross lapse in (or lack of)

judgment.®4

309 1d. at 7.

310 Id.

811 1d. at 11 n.11.

312 1d. at 19.

33 .

314 1d. at 14.
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Nearpass’ report went to Dean Clark for a findedmination. He affirmed its findings
in full in letters to Aslin, Cantlon and Jaegerdme 2, 2016 In doing so, Clark stated that
there were “aspects of [Jaeger’s] past behavidntharant some review and discussion,” and
Clark signaled that DeAngelis, as the departmeatr ctvould address these with Jaetfér.

Aslin and Cantlon were disappointed with the oatemf the investigation and remained
adamant that the allegations they brought forwastevaccurate. Separately, Aslin indicated to
Newport that he was considering leaving the Unitentirely'” In a June 5, 2016 email to
DeAngelis, Aslin set forth three “potential sanagd for Jaeger that DeAngelis should impose:
(1) removal from the CLS directorship; (2) a “lette the file” stating that Jaeger “has engaged

in unprofessional behaviors”; and (3) a mandatoaining seminar on workplace conduct and

315 Exhibit 4; June 2, 2016 Letter from R. Clark to)eeger (attached as Exhibit 27.) The
federal complaint alleges that Clark’s intimateateinship with one of his direct reports
“may have dulled [his] sensitivity to the periled@r's behavior posed to students and UR’s
reputation.” Fed. Compl. 1 45-46. Clark’s ronmang¢lationship with this individual began
in September 2017—after his direct involvemenhm daeger investigation. (Dec. 26, 2017
Interview with R. Clark; Dec. 27, 2017 InterviewtiviAdministrator 20; Dec. 27, 2017
Interview with Witness 8; Dec. 27, 2017 Interviewhwitness 9.) Clark disclosed the
relationship as required at that time and purst@matmanagement plan put in place by the
OOC, supervisory and evaluative ties between Glackthis individual were cut. (Sept. 9,
2017 Email from R. Clark to J. Seligman and G. MoDec. 14, 2014 Interview with G.
Norris.)

The federal complaint also accuses Seligman cd@ng in an intimate relationship that
created the potential for a conflict of intere@ted. Compl. 1 44.) We found no evidence
that Seligman'’s relationship generated a percewegttual conflict of interest. As provided
for under UR Policy 121, Seligman entered into rafloct of interest management plan that
was approved on October 24, 2014 by the OOC. @3t2014 Institutional and Individual
Conflict of Interest Management Plan.)

318 Exhibit 4; Exhibit 27.

317 June 7, 2016 Email from R. Aslin to E. Newpotmd 22, 2016 Email from R. Aslin to E.

Newport.
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sexual harassmeft® Yet during a June 7, 2016 meeting with a BCSIfgauember, Aslin said
that he wanted Jaeger out of the department, aggested a strategy for making his life “so
uncomfortable” that he would leave on his own adébt

3. Appeal of the Nearpass Findings (July — August 20}6

Confident that Nearpass’ report overlooked kegence, Aslin and Cantlon appealed
Clark’s decision on July 15, 2026 Taubman reviewed Nearpass’ report and the witness
statements Nearpass had collected, and he mebetithDeAngelis and Nearpa&s. Taubman
discussed with Nearpass why she had interviewddinexitnesses and had chosen not to
interview others, and he asked her to investigatthér whether Jaeger had had a sexual
relationship with an undergraduate stud@htNearpass confirmed to Taubman that the
undergraduate student in question had graduatedtiie University before entering into a

relationship with Jaeget>* though at the time, intimate relationships witllergraduates were
p

318 June 5, 2016 Email from R. Aslin to G. DeAngelis.

319 Jan. 5, 2017 Email among BCS Faculty Members.

320 July 15, 2016 Letter from R. Aslin to P. Lennie.

321 Exhibit 4.

322 1d. Although Nearpass was aware of Jaeger’s relatipngith an undergraduate student

when she wrote her report, she did not mentiolhen interviewed for this investigation,
Nearpass explained that she omitted mention ofdlaionship because it did not violate

any policy and because only one witness mentionidher, so to the extent that the
claimants believed that Jaeger’s relationshipstedea hostile work environment for other
women, this relationship was not relevant. (00t.2017 Interview with C. Nearpass.) She
also considered the undergraduate student’s rethadter privacy be maintained. (C.
Nearpass Notes of Apr. 16, 2016 Interview.) Takimgse considerations together, Nearpass
decided to protect the student’s privacy by noludmng her in the report. (Oct. 30, 2017
Interview with C. Nearpass.)

323 Exhibit 4.
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not prohibited®®* Taubman considered Nearpass’ investigation tongeof the most thorough
with which he had had any involvement, and he aated that her decisions regarding who to
interview were appropriate and without bfas.0n August 15, 2016, Taubman upheld Clark’s
decision®?®

From a policy compliance perspective, Nearpas&stigation and the ensuing appeal
conformed to UR Policy 106 requirements. We fonackvidence that Nearpass possessed a
discriminatory motive in conducting her investigatiand her decisions about which documents
to collect and review and which witnesses to inesmwere well within the discretion granted to
her under the policy?’ Although the investigation would have been evemercomplete had
Nearpass collected and reviewed Facebook messegfésr@d by Kidd, we do not think, having
reviewed the full set of Facebook messages betKehand Jaeger—not the redacted set that
Kidd proffered to DeAngelis—the finding would hadifered 3?2

4, Aftermath of the Nearpass Investigation (June — Jyl 2016)

Having learned of the Clark ruling upholding theaN®ass findings, some of the

Complainants began to share information from tkestigation with fellow BCS faculty

324 University of RochesteFaculty HandbooKrevised July 2008).

325 Exhibit 4.

326 1d. The Complainants criticize Taubman'’s decisiolegihg that because he reports to
Clark, he was not able to overturn Clark’s decisig6EOC Compl. 1 216; Fed. Compl.
260.) Taubman does not report to Clark, but ratbports to Seligman. (Oct. 17, 2017

Interview with M. Taubman; Nov. 28, 2017 Interviewith R. Clark.)
%27 Exhibit 3.

328 Nearpass Report; Oct. 30, 2017 Interview wittNE€arpass; Exhibit 16.
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members in a bid to put pressure on DeAngeliske tarceful remedial action against Jaeger
and on Jaeger to admit to his alleged wrongdoinagologize (among other demantfs).
The BCS Faculty Complainants and Jaeger had bé&ed aspeatedly by OOC to keep

Nearpass’ investigation and its findings confidaiiti® These requests served legitimate goals

329 |n a move that further angered the BCS Facultn@ainants, Jaeger was promoted to full
professor before the appeal was filed. (Oct. B472Anterview with P. Lennie; Oct. 30,
2017 Interview with G. Culver; Nov. 22, 2017 Intew with J. Seligman.) The University
followed its standard processes with respect tgel&epromotion (Oct. 24, 2017 Interview
with P. Lennie; Oct. 30, 2017 Interview with G. @ex), but failed to take into account how
the timing could be—and was—perceived. Culveraalyewas reviewing Jaeger’s possible
promotion several months before the Aslin/Cantlomplaints (Oct. 30, 2017 Interview
with G. Culver), and in April 2016, while the int&mtion was underway, she sent Lennie
her recommendation, “without reservation and witfhrenthusiasm,” that Jaeger be
promoted. (Apr. 4, 2016 Letter from G. Culver talBnnie.) She did consider the
Nearpass investigation: “[W]e got indication tha Policy 106 investigation was wrapping
up and that it was likely that there would not Hending of violation, so that's when |
decided to move the promotion to the provost offarereview.” (Oct. 30, 2017 Interview
with G. Culver.) Similarly, Lennie, who was theoRost at the time, stated that he held up
the promotion until he “knew the outcome” of theagass investigation. (Oct. 24, 2017
Interview with P. Lennie.) Although the initial #®to promote Jaeger was unanimous,
Aslin wrote to DeAngelis on March 23, 2016 to regdks affirmative vote. (Mar. 23, 2016
Email from R. Aslin to G. DeAngelis.)

University officials conceded that the timing bétpromotion was ill-considered. Culver
said that “in retrospect | would have changed timéng of when my decision came out.”
(Oct. 30, 2017 Interview with G. Culver.) Selignmeaid that he believes that Jaeger’'s
promotion should not have proceeded until afterajygeal was exhausted. (Nov. 22, 2017
Interview with J. Seligman.)

39 For example, after Jaeger described instances tMaevould discuss the investigation with

others, Norris instructed Jaeger that “it wouldobst if he responded that he did not feel he
should talk about it.” (July 28, 2016 Memorandwnfle from G. Norris.) Susan Wormer,
Senior Counsel for Labor and Employment, addedramnatote of caution, advising Jaeger
to “continue to maintain confidentiality relating these matters and to refrain from any
actions which might be perceived as retaliatorfAug. 3, 2016 Email from S. Wormer to F.
Jaeger.)

As for the Complainants, Nearpass “cautioned” i\&hiot to make any more contacts and of
course not to tell anyone that there is an invatibg ongoing.” (Mar. 11, 2016 Email from
R. Aslin to G. DeAngelis) (attached as Exhibit 28eputy General Counsel Richard
Crummins later contacted Aslin and Cantlon to &eite what | believe has been Kate
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and were consistent with UR policy and expectatians with federal regulatory guidance.
Maintaining confidentiality in investigations of f@mtial harassment, to the fullest extent
permitted by law and feasible consistent with teedhto investigate, serves legitimate and
compelling interests. Measures to preserve contiigidy serve to protect privacy and
reputations and to encourage people to report miiezt and to be forthcoming in investigations
without fear of embarrassment or reprisal. EEO@&uce for employers provides that, in
conducting an investigation of alleged harassnifait) employer should make clear to
employees that it will protect the confidentialif/harassment allegations to the extent
possible.**' The Guidance further provides that, while “[ainpoyer cannot guarantee
complete confidentiality, since it cannot condutie#fective investigation without revealing
certain information to the alleged harasser andmi@@tl witnesses. . information about the
allegation of harassment should be shared only thitke who need to know about 2
Consistent with this federal regulatory guidanc®, Rblicy 106 also provides that “every effort
will be made [by the University] to protect theyacy of all parties” in connection with an
investigation, though it also acknowledges thanfientiality cannot be guaranteetf™

In fairness to the BCS Faculty Complainants, thdexmce indicates that the OOC sent
them mixed signals on this issue. In a July 12ikfnmam Aslin to the BCS Faculty

Complainants, Aslin stated that Crummins had ghhem permission to “discuss the basics of

[Nearpass’] advice that you do not discuss thestgation with potential withesses and
others.” (Apr. 14, 2016 Email from R. CrumminsRoAslin and J. Cantlon.)

31 U.S. Equal Emp’t Opportunity Comm’Enforcement Guidance on Vicarious Employer
Liability for Unlawful Harassment by Supervisp&V.C.1 (last modified Apr. 6, 2010).

332 Id.

333 Exhibit 3.
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the investigation with our colleagues as long aslienot defame TFLo by saying things that
are false.®** According to notes that Kidd took after her iniew with Nearpass, Kidd was told
that she could disclose the investigation to “figr>°

The lack of an official policy statement about importance of confidentiality only
added to the confusion some felt about the scoperdidentiality that applied to the
University’s investigation&>® Devising an appropriate policy regarding confiility in
workplace and academic investigations is, in fad@omplex undertaking, involving a careful
balancing of conflicting interests and legal coasadions, as we discuss in more detail in
Section IV.E below, and we therefore recommendtti@tniversity engage outside counsel to
assist with that effort, as detailed in Section \3.AWhatever complexities may be involved in
developing an optimal policy, though, and notwislmgting that we agree that there was a lack of
clarity, the University had a legitimate interastmaintaining confidentiality for the protection of
witnesses, claimants and Jaeger.

Whether driven by the belief that the confidentyatiolicy wrongfully protected Jaeger
or that the confidentiality policy only preventedde and defamatory statements, Aslin, Cantlon,
and other BCS Faculty Complainants engaged in aertad effort to disclose their allegations

about Jaeger’s behavior and their interpretatioNedrpass’ findings to other faculty. We found

334 July 12, 2016 Email from R. Aslin to C. Kidd, Ja®lon, B. Hayden, B. Mahon, S.
Piantadosi and S. Heilbronner.

335 . Kidd Notes from Mar. 18, 2016 Interview with Kearpass.

3% The OOC has since prepared a one-page informsiieet about the UR Policy 106 process

and now provides that to witnesses. The docuntatéssthat the “University requires that
you keep anything related to your interview (inchgdany information discussed during the
interview and the fact that an investigation isngkplace) confidential. Please do not
discuss this investigation or the allegations #ratbeing investigated with anyone.”
(Exhibit 14.)
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evidence that one or more BCS Faculty Complainanetswith at least four other faculty
members to inform them about Nearpass’ findingspadned to meet with others t38. In a
July 11 email, Aslin informed the other BCS Facu@ymplainants that he had met with two
faculty members and “brought them up to speedgtaiing any details that are beyond the
content of the investigative report® Also in July, one faculty member had what he
characterized to DeAngelis as a “deeply uncomfdetahteraction with Mahori>® “[I]t became
clear,” he wrote, “that there is an organized eftorder way to spread [Aslin] et al.’s
interpretation of the final reporf®® He explained, “I was told details from the repamtl about
the investigation that are of course impossibleetfy for those not involved** Faculty 6 also
noted that “three other faculty members . . . vaamalarly approached and ‘briefed’ by [Mahon],
[Hayden] and [Aslin].?*?

On July 15, 2016, after fielding a complaint froacklty 6, DeAngelis sent an email to

Aslin, saying that he did “not agree with the testbeing taken by people in the departmétit.”

37 July 11, 2016 Email from R. Aslin to C. Kidd, Jaglon, B. Hayden, B. Mahon, S.
Piantadosi, and S. Heilbronner.

338 4.
339 Email from Witness to G. DeAngels.

340 Id.

341 Id.

342 Id.

343 July 15, 2016 Email from G. DeAngelis to R. Aslin.
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DeAngelis feared that “these efforts are goingadose damage within the department that lasts
for a very long time” and that his “authority ha=el undercut™*

Jaeger also complained about the BCS Faculty Congpits’ breaches of confidentiality.
In a July 15 email, he informed Taubman and Cutlkat the BCS Faculty Complainants’
breaches had created an environment in which hiel oot “conduct [his] research and teaching
without fear of being bullied by some of [his] @dlgues .

Jaeger breached OOC'’s expectations of confidemytidi well, although not to the same
extent. According to notes of a call that tookcplan July 28, 2016 with Norris, the University
General Counsel, Jaeger said that the “only timeasetalked about it is when colleagues have
approached him first to ask him about what theyieard.**® Norris told him “it would be best
if he responded that he did not feel he shouldahtiut it.**’ Jaeger also told Curtin that he
probably had told people that he “was exoneratédoarthat the report concluded that he did not
violate any policies*®

5. The July 2016 Letter

In response to complaints by Jaeger and other R@$tYy that the BCS Faculty
Complainants were continuing to talk with other8{@S about the investigation, Lennie and

Culver sent the July 2016 Lett¥é?,which stated that the University had “received tiple

344 Id.

345 July 15, 2016 Email from F. Jaeger to M. Taubn@&nNormer and E. Caruso.

345 July 28, 2016 Memorandum to File from G. Norris.

347 Id.

348 C. Curtin Notes of Aug. 29, 2016 Interview withJaeger.

349 Exhibit 7.
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reports from several sources expressing concerat@ossip . . . about the claims that resulted
in the investigation” and denounced “gossip thategs to have undermined the confidentiality
of the [investigative] process and fractured theastgnent.?>°

The BCS Faculty Complainants were incensed. Aslimplained that there was “no
guidance to any of us” about confidentiality retions and questioned, “Why does the perp get

to talk and the complainants/victims not?”

6. The Curtin Investigation & Appeal Determination (July — November
2016)

Believing that Jaeger was “spreading rumors affmr] honesty and reliability to other
department members,” Kidd filed a complaint wite tBOC accusing Jaeger of retaliating
against her for participating in the Nearpass itigaion>>? Kidd also objected to being
identified by name in Nearpass’ report, despiterpiass allegedly having stated that she would
not be named without permission, and to the feadttiire Nearpass report included that three
witnesses had questioned Kidd’s credibiftty.

In response, over the course of the next two ngr@hrtin interviewed 12 witnesses,

including Kidd, Jaeger, Aslin, Cantlon, Newport, @ and Haydef* After conducting an

350 Id.

%1 July 27, 2016 Email from R. Aslin to J. Cantlon,Heayden, B. Mahon, C. Kidd and S.
Piantadosisee supraat n. 330 (note collecting emails regarding theeefgtion to maintain
confidentiality).

352 July 21, 2016 Letter from C. Kidd to G. Culver, @eAngelis and R. Crummins (attached
as Exhibit 29.)

353 Id.

34 Sept. 26, 2016 C. Curtin Report (“Curtin Report”).
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initial round of interviews, Curtin requested acces BCS faculty members’ emails because
“issues around confidentiality became significahit.”

Curtin’s report, delivered on September 26, 2@atidated some of Kidd’s
allegations’™® Curtin concluded that Jaeger (and also “Comptaimn the first investigation”)
had breached confidentiality during and after theestigation and that Nearpass’ disclosure of
Kidd’s name was not appropriat¥. Curtin found, however, that the decision by Neagpto
identify Kidd by name was mitigated by the factttbaeger would have been able to identify her
anyway, due to the nature of her allegatidfisCurtin also determined there was not sufficient
evidence to find that “references [among BCS facalembers] to allegations being ‘made up’

or ‘untrue’ were specifically in regard to [Kidd]that Jaeger was the source of the comments

%5 Curtin Report; Dec. 8, 2017 Interview with C. Qurtin July 2016, Wormer had
implemented a litigation hold on BCS faculty menshemails to “preserve all documents
(electronic and hard copy) that are related tq] [tbgpective complaints about Florian
Jaeger and the recent investigation.” (July 562Bfhail from S. Wormer to G. DeAngelis.)
Wormer identified the genesis of the litigationdals a July 1, 2016 letter the University
had received from a law firm representing Aslin &ahtlon. (July 5, 2016 Email from S.
Wormer to G. DeAngelis; Oct. 26, 2017 Intervieww&. Wormer.) When interviewed,
Wormer explained that the University decided tantheview the preserved emails (1) to
address complaints made by several BCS faculty raesvdf breaches of confidentiality
during and after the Nearpass investigation, ahdo(2omply with Curtin’s request to view
emails as part of the investigation of Kidd’s ret@bn claims. This email search and review
applied to the claimants, Jaeger, Kurumada, andngeks. (Oct. 26, 2017 Interview with
S. Wormer.)

%% Curtin Report, 18. That same day, Curtin delideziesecond report to Norris. This second

report focused on whether senior faculty were aw&daeger’s alleged conduct before
Nearpass’ investigation, whether faculty had remgisexual harassment training, and the
environment within BCS following Nearpass’ investign. The report also included
suggestions from witnesses about how BCS couldamgpthe environment. (Sept. 26,
2016 C. Curtin Supplemental Report.)

%7 Curtin Report, 18.

38 .
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about Kidd’s credibility or her motive for parti@gng in Nearpass’ investigation; or that

Jaeger’s statements to other people were mad¢aimt®n rather than in defense of his

reputatiore>® On October 4, 2016, Culver accepted most ofititérfgs of the Curtin repaff®

On October 31, Kidd appealed Culver's determimgtfd which was denied on

November 17%? Clark rejected Kidd's claim that Curtin’s invegition was biased, finding

“nothing in the investigation” that revealed angsby the investigatdf?

7. Bixby Complaint (August 2016)

While the Curtin investigation was ongoing, a newnplaint relating to Jaeger was

presented to the University administration: on Astg23, 2016, Bixby, together with Graduate

359

360

361

362

363

Id.

Oct. 4, 2016 Letter from G. Culver to C. Kidd éathed as part of Exhibit 4). In adopting
Curtin’s conclusion, Culver disagreed with Curtifireding that Nearpass “took no steps to
mitigate [Kidd’s] concerns about the accused knawhre identity of other withesses.Td()
Culver characterized that finding as “simply untftudd.) We, however, agree with
Curtin’s conclusion. While we credit Nearpass'withat any description of the allegations
relating to Kidd would have made their identity @ms, and note that UR Policy 106 does
not guarantee that confidentiality will be maintdn it was still an error of judgment to
refer to her by name, revealing her identity ndy®o the accused but also to University
decision-makers—DeAngelis, Clark, and Taubman—fbom the allegations would not
have obviously identified Kidd.

Oct. 31, 2016 Email from C. Kidd to R. Clark.
Exhibit 4.

Id. We reviewed the full Curtin Report investigatile—including notes of the interviews
she conducted with withesses—and interviewed CuliMe find no factual basis for Kidd's
accusation that Curtin was not capable of condg@mindependent investigation solely
because the University paid her fees. Curtin loaislected or supervised over 1,000
independent investigations. (Curtin Report, 1)nHer ethical obligation was to make
findings independently of the University. The preal reality is someone or some entity
needs to pay. No employer would or could imposéast before a finding of culpability,
the economic burdens of an investigation on emp@eye€l hat cost must be shouldered by
the employer.
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Student 14, Graduate Student 17, Graduate Stucsmd #ost-doctoral Fellow 13, sent a letter to
Lennie, Culver, Heinzelman and DeAngelis allegingtthey had “experienced and/or witnessed
harassment and inappropriate sexual comments” Jaeger while they had been in B&S.
This group of former students and researchersdsthé this conduct created an environment
that “adversely affected [their] professional deyahent, including missed educational
opportunities at courses/workshops he led, missédarking with [their] peers at social events
he attended, and/or missed academic collaboratiithshis advisees*°

Bixby's letter triggered the University’s duty tespond; under UR Policy 106, “the
University will look into and respond to all goaaith concerns and complaints raised under this
Policy . . . .*®® The University did respond—Lennie responded ogusti 26, 2016 that he
would “look into the issues you raise”; DeAngeligdaCulver offered to meet with Bixby;
Lennie and Sturge-Apple met with Bixby on Septemhe2016; and Levy met with Bixby on
September 15, 2018’ Although the OOC typically oversees investigasiamto allegations that

implicate UR Policy 106, Levy oversaw the respaiesBixby’s concerns because the allegations

34 Exhibit 13. Although these individuals did noindixby’s letter anonymously at the time,

they have requested anonymity in connection withittvestigation and report.

%5 1d. Nearpass had interviewed three of the five siyies to Bixby's August 2016 letter

during the Jaeger investigation. (Nearpass Ireeriist.)
3% Exhibit 3.

%7 Aug. 23, 2016 Email from G. DeAngelis to P. Lenrs. Culver and W. Heinzelman; Aug.
23, 2016 Email from W. Heinzelman to G. DeAngeAisg. 23, 2016 Email from G. Culver
to G. DeAngelis, W. Heinzelman and P. Lennie; A2@}. 2016 Email from P. Lennie to K.
Bixby, W. Heinzelman, G. Culver and G. DeAngelispg 8, 2016 Email from K. Bixby to
P. Lennie and M. Sturge-Apple (attached as ExB0)t Sept. 23, 2016 Email from K.
Bixby to M. Levy (attached as part of Exhibit 31).
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dealt with a topic—Jaeger’s conduct—that the Ursitgthad already investigatétf Levy’s
mandate was to determine whether Bixby—who haddirdeen interviewed by Nearpass
during the University’s investigation into Jaegds&havior—had new information about
Jaeger®

To address Bixby’s concerns, Levy conducted a cehmsive review of the previous
Jaeger complaints—she told Bixby that she “was igel/the opportunity to review portions of
the most recent investigation file, including tiNeprpass] report . . . related determination
letters, pertinent witness interview summaries, fafidw up documents®° Levy also
reviewed Bixby’s correspondence with DeAngelis dgrihe 2013 complaint process and
DeAngelis’ follow-up with Jaeger and Bixiy* Based on this review, Levy assured Bixby that
the University’s prior investigation into Jaegestsnduct was thorough and appropridte.
Bixby disagreed. She said that efforts to instdaetger “to have boundaries and not harass
people ha[d] been ineffective,” noting that “Flarimocked the sexual harassment prevention
training openly in late 2015

Despite Bixby’s lingering concerns about Jaeges,ddtlined to file a new complaint

and expressed frustration with the University'sqass for handling sexual harassment

38 Jan. 6, 2018 Email from G. Norris to Debevois@@npton LLP.

39 gept. 29, 2016 Email from M. Levy to K. Bixby t@thed as part of Exhibit 31); Jan. 6,
2018 Email from G. Norris to Debevoise & PlimptobR.

370 QOct. 4, 2016 Email from M. Levy to K. Bixby (atteed as part of Exhibit 31).

371 Id.

372 Oct. 11, 2016 Email from K. Bixby to M. Levy (attaed as part of Exhibit 31).

373 d.
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complaints, stating that she was “not . . . conafolg going through the university’s current
process again>** Bixby added, “given that you also mentioned athithat people have to quit
grad school for the environment to be considerestileo why would | want to make a new
formal complaint? | already know what the outcomiébe.”®"

Levy proceeded to contact potential withesses.ylfeNowed up with the two
signatories to Bixby's letter who had not beenmigved during the Nearpass investigation, but
only Graduate Student 14 spoke with L&{}.Graduate Student 14 told Levy that Jaeger had
acted inappropriately towards her in insulting,hiygdismissive, hurtful and condescending
ways and had also made a pass at her at Lux doeinfirst yeart’’ Levy allowed Graduate
Student 14 to review her notes from their meetiefipte forwarding them to the OO The
OOC took no further action.

The University’s response to Bixby's letter wasompliance with UR Policy 106

procedures. UR had recently completed an exhaustiestigation into allegations that Jaeger

sexually harassed students, and three of the ifiveories of Bixby’s letter had been

374 Id.

375 |d. Levy denies this description of her conversatidth Bixby. According to Levy, she

told Bixby that “access to educational opportunityst be sufficiently impacted to
demonstrate severe or pervasive [harassment]habsbmeone would have to leave. (Oct.
4, 2017 Interview with M. Levy.)

37 Oct. 4, 2016 Email from Levy to Graduate StudehtQct. 4, 2016 Email from M. Levy to
Graduate Student 4; Oct. 4, 2016 Email from M. LevfPost-doctoral Fellow 13; Oct. 4,
2016 Email from M. Levy to Graduate Student 17;.Qdt 2016 Email from M. Levy to
Graduate Student 17 (all attached as part of ExBii

377 M. Levy Notes of Oct. 7, 2016 Interview with Grade Student 14; Oct. 13, 2017 Interview
with Graduate Student 14.

378 Nov. 15, 2017 Interview with M. Levy; Oct. 13, Z0Interview with Graduate Student 14;
Oct. 7, 2016 Graduate Student 14 edits to M. LeMgses.
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interviewed by Nearpass during that investigafionBixby’s letter did not bring forth new
allegations of misconduct, and Levy'’s interviewiw@raduate Student 14—who had not been
interviewed by Nearpass—did not elicit informatitiat would have altered the outcome of the
University’s judgment that Jaeger did not violate Bolicy 106.

8. DeAngelis Sanctions Jaeger and Forms Workplace Condt
Committee (August — September 2016)

Although invisible to the claimants and the witressgvho had complained about Jaeger’s
conduct, Jaeger did face consequences from theelditly as a result of the Aslin/Cantlon
complaint. On August 29, DeAngelis officially repanded Jaeger, highlighting in a letter all of
the conclusions of the Nearpass investigationDiestngelis found disturbing or troubling, even
if they did not violate University policie¥’ In the letter, which had been reviewed by the QOC
DeAngelis instructed Jaeger to complete trainingespectful workplace behavior by December
1, 2016; to “reflect on these matters”; and to wonkmodifying his behaviot®* He included
this last piece despite the Nearpass finding theg)dr’'s conduct had already improved markedly
from the earlier period.

Second, DeAngelis announced to BCS faculty the &ion of a Workplace Behavior
Committee (made up of Duje Tadin, Kathy NordeemdeeMiller and Alyssa Kersey) “to raise
awareness” of sexual harassment and other typ@sagteptable workplace behavior and “to put

procedures and guidelines in place that will helpromote a healthy and happy workplat®.”

379 C. Nearpass Interview List.

380 Exhibit 5.

3L .

32 Aug. 29, 2016 Email from G. DeAngelis to BCS Fagubtaff, Students and Post-Doctoral
Fellows (attached as Exhibit 33).

117



That Committee proceeded to meet through the f&lD&6 and to prepare draft guidelines,
which it sent on November 19 to the University’s O®r input>®

Despite DeAngelis’ efforts to move forward, Asl@antlon, Kidd and the other EEOC
Complainants remained profoundly upset by the Usitds handling of their allegations and
expressed their views to Lennie, Taubman, Seligamahothers throughout the fall of 2016.
Aslin threatened to leave the University, includinga September 5 letter to Lennie taking the
position that Jaeger must make a “good faith attempeconcile, first by apologizing to the
affected students and then by admitting to thelfgt¢hat he behaved badly,” or “leave[] the

university.”®®* If Jaeger did not agree to that course of actisfin stated that he and many of

the other faculty members would leave the UniverSit Along similar lines, Kidd wrote to

33 Nov. 19, 2016 Email from G. DeAngelis to S. Worpdr Levy, G. Culver and P. Lennie;
Nov. 19, 2016 G. DeAngelis BCS Workplace Behaviaidelines Draft (attached as
Exhibit 34). The OOC asked for time to review pneposals because “there are a number
of places where information is either incompleténgonsistent (with policies/practice).”
(Nov. 21, 2016 Email from S. Wormer to G. DeAnggligfter not receiving a response
from Wormer for several weeks, DeAngelis sent aaieta her on January 22, 2017 asking
for a status update (Jan. 22, 2017 Email from GArigelis to S. Wormer.); Wormer
responded that the OOC has been busy with othéeradtut had briefly reviewed the
guidelines and decided they needed “pretty muacdnéine overhaul.” (Jan. 22, 2017 Email
from S. Wormer to G. DeAngelis.) Additional progseon the draft guidelines for BCS
stalled at this point until February, when Norristrwith the BCS Workplace Behavior
Committee to discuss their proposals.

On October 7, 2017, the BCS Workplace Behavior @dtee sent a letter to the Faculty
Senate Executive Committee requesting that thegitend revise University policies on
harassment and discrimination. (Oct. 7, 2017 Létten Workplace Behavior Committee
to Faculty Senate Executive Committee.) The letteed that their own effort to establish
guidelines “never really advanced anywhere as itwith resistance from the central
administration.” (Oct. 7, 2017 Letter from WorkpdaBehavior Committee to Faculty
Senate Executive Committee.)

384 gept. 5, 2016 Letter from R. Aslin to P. Lennie.

385 gept. 5, 2016 Letter from R. Aslin to P. Lennighis was not the first time Aslin had
threatened to leave the University in respons@ealaeger investigation. On August 11, for
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Lennie on September 19 that “the distress in myadegent will not be resolved until we address
the fact that the investigation itself was deepdyved. %

DeAngelis continued to try to facilitate some foofiresolution or closure. On
September 20, DeAngelis told Aslin that he has isgold*sanctions” on Jaeger but that he could
not, consistent with longstanding practices coriogrpersonnel matters, reveal what they*afe.
Aslin told Lennie that this was insufficient “becauthere needs to be ‘closure’ for the
complainants and witnesse$® Two days later, DeAngelis asked Aslin and Canttomeet
with the University Intercessor, Lynnett Van Slyke figure out the “right approach” for
“facilitat[ed] discussions3®*° Aslin refused, stating that he does “not trustoare associated
with the UR legal department” and does “not feeh@mrtable ‘negotiating’ on behalf of the
1390

victims.

9. Claimants’ Meetings with Seligman and Van Slyke (Owber -
November 2016)

In October, Aslin and Cantlon signaled a new wghess to compromise. They met with

Seligman on October 26 to discuss their concerdsapressed an openness to a “reconciliation

example, Aslin wrote a faculty member that he wass@ering leaving “immediately.”
Email from R. Aslin to Witness.

386 Sept. 19, 2016 Email from C. Kidd to P. Lennie 81dDeAngelis; Sept. 19, 2016 Letter
from C. Kidd to P. Lennie and G. DeAngelis.

387 Sept. 20, 2016 Email from R. Aslin to P. Lennie.

388 Id.

389 gept. 21, 2016 Email from G. DeAngelis to R. Aghittached as Exhibit 35).

390 gept. 22, 2016 Email from R. Aslin to G. DeAngelis
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process.*' The meeting focused on “suggestions...that migprave our processes with
respect to Title IX and 106 cases” and Aslin’s @aahtlon’s thoughts on “how can we heal
BCS.”%? Aslin and Cantlon asked for Seligman’s supparfoevised Intimate Relationships
Policy that would prohibit consensual relationshpsween faculty members and graduate
students in the same department; Seligman saidchéhabuld not oppose such a prohibition but
that it was the Faculty Senate’s responsibilitptopose and approve changes to the policy.
Second, Aslin and Cantlon recommended removingeldegm his directorship of CLE?
Although Seligman does not remember if he supparéegier’'s removal, AS&E subsequently
recommended Jaeger’s removal from the p8sThird, Aslin and Cantlon pressed Seligman to
impose a moratorium on Jaeger’s ability to reanaiv graduate students; Seligman recalls not
agreeing with that propos&f Fourth, Aslin and Cantlon said that the Univgrsieded to
make a statement about the c&8eFifth, they insisted that Jaeger needed to acletdme fault

and undergo training’’ Seligman “promised to circle back to Aslin anch@an” after

391 Oct. 26, 2016 J. Seligman Notes on Meeting witd&in and J. Cantlon (attached as
Exhibit 36).

392 d.

393 Id.

394 Oct. 30, 2017 Interview with G. Culver; Jan. 2180nterview with G. DeAngelis.
DeAngelis’ understanding of Jaeger’s removal was thwas not done “as a consequence
of the investigation per se.” DeAngelis said thatger’'s removal had more to do with his
failure to submit a training grant proposal, whighhad agreed to do in exchange for
obtaining University resources for the Center.n(2a 2018 Interview with G. DeAngelis.)

395 Exhibit 36; Nov. 22, 2017 Interview with J. Seligm

3% Exhibit 36.

397 Id.
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discussing with Lennie, Norris and Culv&?. Although other deans and Norris met frequently
with claimants during the remainder of the acadeyaar, Seligman did not meet again with
Aslin or Cantlon—or any other EEOC Complainant.

Aslin also met with University Intercessor Van Sdyin November 1 to discuss the
possibility of the University administration ancetBCS chair making a public statement about
Jaeger®® During this meeting, Aslin agreed to a mediatedversation with Jaeger if Jaeger
admitted to conduct from his first years as a @ede’®® In an email the following day to
Jaeger, Van Slyke described her meeting with Aadifiproductive” and invited Jaeger to discuss
next steps with her before he reached out to A8tin.

10.  Aslin’s Letter to Jaeger and Jaeger's Concern for kb Students
(November 2016)

On November 2, Aslin sent a letter to Jaeger pteggtwo options: (1) “[D]rop the
pretense, admit that you engaged in inappropratead relations with graduate students and at
least one recent undergraduate (as well as otiésgle the UR), and admit that your denial of
Celeste’s testimony about sexual harassment wasthfutl” or (2) “[T]ough it out, continue to
deny any and all allegations, and hope that everjoBCS ‘gets over it.***> Aslin went on to
state that “several faculty (including me) will meimain silent. Although we risk a defamation

suit by you should we ‘go public’, we think thatcbua legal action (and a counter suit by us)

398 Id.

399 Oct. 17, 2017 Interview with L. Van Slyke.

400 Id.

01 Nov. 2, 2016 Email from L. Van Slyke to F. Jaefgtached as Exhibit 37).

402 Nov. 2, 2016 Letter from R. Aslin to F. Jaeger.
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would ultimate lead to the truth. ... | doresanyone willing to pony up funds for your
defense ** Aslin added that “you can be assured that futmaenings’ will be raised whenever
you try to engage with other unsuspecting faculty.'Despite Aslin’s statement in the letter that
Jaeger “not interpret this letter as a thré&tjoth Jaeger and the OOC lawyers viewed it as
such?°®

In response to the letter, Jaeger began expressimgern to the OOC about the effect the
investigations and their aftermath were having isrchrrent and former students. On November
8, 2016, Jaeger told Wormer and Norris that hel§re#ould like to have a chance to talk with
my students, both former and curreff’””He said he was “really concerned about them—oth
terms of the rumors and their worries how this rhgffect their career, and in terms of my
significantly diminished energy, which they (nookning what’'s been going on all along) might
wrongly take as a sign of less interest or commitnfrom me).*®® He asked for guidance on
“what would qualify for sharable informatiod® Jaeger also addressed the toll the controversy

was having on him, saying that “the number of daisre I'm close to snapping (either in anger

or desperation) keeps increasifi{’” Later that day, Norris responded that there waslégal

403 Id.
404 Id.

405 Id.

406 Oct. 26, 2017 Interview with S. Wormer.

07 Nov. 8, 2016 Email from F. Jaeger to S. WormerNGiris and L. Van Slyke.

408 Id.
409 Id.

410 Id.
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prohibition on you discussing your situation witbuy students—subject to the usual caveats on
slander or other inappropriate or unprofessioratestents.*!*

Jaeger told his graduate and post-doctoral fellmiewing a lab meeting that he had
been “cleared®? This lab meeting likely took place on Januarya®17** Aside from this
lab meeting, one witness told us that he had obselaeger discussing the investigations with
students and post-doctoral fellod#s. These discussions consisted mostly of Jaegefe'ssing
his complete innocence of absolutely everythingepkdor the things that are undeniable,” like
the relationship he had with Graduate Studerft-19.

11. Provost Clark's Memo to Faculty (November — Decemlre2016)

The first “public” statement by the University camer, and partly in response to,
Aslin’s November 2, 2016 letter. Clark soughttioke a balance by issuing a statement—as
Aslin and Cantlon demanded—acknowledging that thetebeen an investigation, while also
urging the department to move 8. In the November 2016 Memo, Clark confirmed theire
had been a UR Policy 106 investigation into Jasgavhduct and that “the University considers

the matter closed**’ Van Slyke, who was among the group involved @lgiter’s drafting

411 Id.

12 nterview with Witness; Oct. 25, 2017 InterviewtlviGraduate Student 23.
413 Jan. 8, 2018 Email from S. Modica to Debevoiseliénpton LLP.

4% Interview with Witness.

415 Interview with Witness.
418 Nov. 28, 2017 Interview with R. Clark.

417 Exhibit 8.
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process, gave Jaeger an opportunity to reviewndttevise, the letté’:® The November 2016
Memo also announced — with Jaeger’s consent -athdability of a summary of key findings
“in an effort to clarify things for the departmeand to help it move forward and begin to
heal.*** Significantly, the November 2016 Memo also ndtéé wealth of rumors and in some
instances misinformation” within BCS. The NovemB8d.6 Memo’s final paragraph proved
particularly divisive:

Finally, as the chief academic officer for the ington, | affirm

that Dr. Jaeger is a valued member of our facuitg. has achieved

tremendous academic success since his arrivaldi,20cluding

being promoted with tenure in 2013 and his pronmtafull

professor in 2016. We look forward to continuingstipport Dr.

Jaeger, as we do all of our faculty, and to Drgége continued

success as teacher, researcher and scholar lecldiversity of

Rochestef?°

Although intended to move the department forward,rhemo had the opposite effect.

The BCS Faculty Complainants interpreted the mesn@neendorsement of Jaeger’s conduct,
dividing the department even further. Aslin wratketter to Lennie and Seligman to express the

21 and Cantlon, Kidd and Piantadosi

he felt “personally insulted by how [he] ha[d] beesated
told DeAngelis that they and other BCS Faculty Claimaints were considering leaving the

University*?? Faculty members and University administratorsemvimterviewed, referred to the

418 Nov. 21, 2016 Email from L. Van Slyke to F. Jaeger

19 Exhibit 8.

420 Id

421 Nov. 30, 2016 Letter from R. Aslin to J. Seligmard P. Lennie.

422 Nov. 29, 2016 Email from J. Cantlon to G. DeAngeliov. 29, 2016 Email from C. Kidd

and S. Piantadosi to G. DeAngelis.
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23 w w424

memo as “tone-deaf® “not tactful,”*?* and akin to “tossing gasoline onto glowing emBéfs.
Culver stated, “It was written to try and calm @isndown again, and make people understand
this is the department they exist in and it is weare at the moment. But | think it missed its
mark and had a complete opposite efféet.”

As the November 2016 Memo promised, the Universiggle a summary of the Nearpass
findings available for review in Van Slyke’s offit@m November 30 — December 7, subject to
the execution of a confidentiality agreemé&iit.After the summary first became available, the
University added a written statement provided Bgéa and a copy of the November 2 letter
from Aslin to Jaeger; those additional documengs tivere made available to any BCS faculty
member'?® Four witnesses told us that Jaeger made theidiedtsinclude Aslin’s letter, with

Wormer stating that Jaeger felt “very threatenedit5*° Van Slyke told us that Jaeger decided

to publicize Aslin’s letter because his own letjepted some of Aslin’s letter and one of his

423 Qct. 27, 2017 Interview with Faculty 6.
424 Nov. 27, 2017 Interview with Faculty 21.

425 Dec. 9, 2016 Letter from Faculty 20, Faculty 18 &aculty 7 to R. Clark (attached as
Exhibit 38).

426 Oct. 30, 2017 Interview with G. Culver.

42T Nov. 1, 2017 Email from L. Van Slyke to Debevos@limpton LLP; Oct. 17, 2017
Interview with L. Van Slyke.

428 Nov. 1, 2017 Email from L. Van Slyke to Debevoss@limpton LLP; F. Jaeger Statement
to BCS Faculty; Nov. 2, 2016 Letter from R. AsimE. Jaeger. Eight of the 18 BCS faculty
members read or listened to the summary reportlaeée returned or went to read the
Jaeger statement and Aslin letter, when they beeaable the following week.

429 Oct. 26, 2017 Interview with S. Wormer; Nov. 18127 Interview with G. Norris: Nov. 28,
2017 Interview with R. Clark; Oct. 17, 2017 Inteawi with L. Van Slyke.
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colleagues recommended making a redacted copylof Aetter available so that it would not
seem that he was cherry-picking langu&te.

The University made several efforts during thisgeeto respond to questions and defuse
tensions within the department. But with the Unsity unwilling to sanction Jaeger further and
the claimants unwilling to settle for less, theatlgiration of relationships continued. At a
December 2 BCS faculty meeting with Lennie and €yMBCS Faculty Complainants raised
concerns about signing a confidentiality agreenbefdre reviewing the Summary Findings and
again, the November 2016 Memo came under critiélSnOn December 16, Lennie, Culver and
Norris met again with BCS faculty to discuss UREgsal harassment policies and its handling
of the Jaeger investigatidi? Participants described a heated exchange abeatigguacy of
the Nearpass investigatié¥. Then, on January 9, 2017, Clark met with thre&B@bfessors to

address his controversial November 2016 Métfo.

439 Nov. 1, 2017 Email from L. Van Slyke to Debevo&®limpton LLP.

31 Dec. 1-2, 2016 Emails between BCS Faculty anddn Blyke, P. Lennie, G. Culver, P.
Lennie and G. DeAngelis. Clark then followed uphaanother memo on December 5,
expressing his “regret” that the wording of his Mmber 2016 Memo might have led the
faculty to conclude that he was repudiating thdifigs of the University’s investigation.
(Dec. 5, 2016 Email from R. Clark to BCS Facultgftédched as Exhibit 39).

432 SeeDec. 8, 2016 Emails between G. Norris, P. LenBieCulver and G. DeAngelis
discussing Dec. 16 meeting.

433 Dec. 16, 2016 Email from G. Norris to J. SeligmBnlennie, R. Clark, G. Culver and L.
Murphy.

434 EEOC Complaint § 256; Fed. Compl. ] 307.
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12.  Aslin Resigns in Protest (December 2016)

Aslin’s repeated indications during the prior sev@nonths that he might leave the
University came to a head on December 2, 2016 \nbaesigned® Aslin already had been
planning to retire in the near future. In OctokB14, long before the allegations that led to the
Nearpass and Curtin investigations, Aslin preparégtter detailing his plan to unwind his
University position starting in June 2016, with toning reduction in his responsibilities
through 20193¢ However, Aslin appears to have accelerated thases based on his
disagreement with the University.

The federal complaint alleges that John Foxe, Gifaine UR Department of
Neuroscience, told Cantlon, Mahon and Hayden tbatfal UR administration” had “shut
down” his attempts to retain Aslin by moving hirorin BCS to the Neuroscience Departright.
Foxe confirmed that he tried to retain Aslin, wlamlhust recently recruited Foxe to UR, but
strongly denied that the University administratapposed the ide&® Seligman said that he did
not want Aslin to resign, but noted Aslin’s pre¢xig commitment to leave in 2018’

13. Jaeger Apologizes to BCS Faculty (December 2016)

On December 7, 2016, in connection with the reledske summary of findings and
Jaeger’s accompanying six-page written statemeaagel sent an email to the BCS faculty,

stating that he “deeply regret[s] my part in theiggle that our department has been going

435 EEOC Complaint { 248; Fed. Compl.  297.

436 Oct. 1, 2014 Letter from G. Culver to R. Aslintéahed as Exhibit 40).
37 Fed. Compl. 1 305, 448(h).

438 Dec. 13, 2017 Interview with J. Foxe.

439 Nov. 22, 2017 Interview with J. Seligman.
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through. There are mistakes that | made many yagrshat, with the benefit of hindsight, |
would not repeat. | sincerely apologize for argfifegs that have been hurt as a restift. He
promised to issue a more detailed statement “iclwhaddress both the mistakes | have made,
and the many rumors about nfé'” Jaeger also stated that he was “eager to cotenisuatever
| can to help the healing both of individual redesships, and the department on the whot.”
His longer statement, made available to BCS faauhly went to view the confidential
summary of findings, offered an apology “for anyrdage | might have done to the women | had
relationships with or to students in the departntkat were disturbed by rumors they heard
about me ** Jaeger wrote that “it is important that | owntamny errors in judgment | have
made, while also providing my own perspective oatmas happened over the past several
months and the impact it has had on me and otf&ts.”

14.  Professional Repercussions for Jaeger (December B3February
2017

Aslin had warned Jaeger that “you can be assueduture ‘warnings’ will be raised
whenever you try to engage with other unsuspedsioglty.”**> Thereafter, Aslin told the

former adviser of a graduate student who trangdeiodJR in August 2016 to work primarily

#0° Exhibit 6.
441 Id
442 Id
43 F. Jaeger's Written Statement.

4.

445 Nov. 2, 2016 Letter from R. Aslin to F. Jaeger.
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with Jaeger “about the “TFlo situatiofi*® After arriving at UR, the student’s adviser sent
email to him to say that he had “heard that thizugesa little tricky at Rochester at the moment,”
adding that “Dick Aslin and | were talking a fewydaago about general stuff going on in their
department . . . %’ The former adviser offered to talk with the tfenstudent “if you wanted
to run through it with anyoné*

In December 2016, Jaeger was summarily disinvited plenary speaker at the 2017
Georgetown University Round Table (‘GURT”) confecei*® After speaking with the
conference organizer, David Lightfoot, about thecheded invite, Jaeger wrote that Lightfoot
had told him that his invitation was withdrawn besa Lightfoot “had been approached by some
people who threaten to boycott GURT if [Jaeger] maied.”*° Jaeger complained about the

decision, calling it “academic bullying?

1 Lightfoot declined to speak to us and we have not
been able to confirm who approached him.

After learning that Jaeger’s invitation to GURT Haekn withdrawn, the OOC grew more
concerned that Jaeger was being blacklisted anditiation could ensue and requested that the

Information Technology (“IT”) Department preservetemails of Aslin, Jaeger, Piantadosi and

448 Aug. 9, 2016 Email from R. Aslin to C. Kidd, J.i@®n, B. Hayden, S. Piantadosi and B.
Mahon.

47 Aug. 12, 2016 Email from Student’s Adviser to Grate Student 31.
448 Id
49 Dec. 12, 2016 Email from D. Lightfoot to F. Jaeger

40 Dec. 14, 2016 Email from Jaeger to D. Lightfodtaehed as Exhibit 41).

451 Id.
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Hayden®>? The IT Department subsequently imaged the eraailsa link to the emails was sent

to Wormer*>®

Wormer confirmed that she requested the emaslgovation, but she has no
recollection of having reviewed theftf:

On December 20, 2016, Faculty 21 notified Norrat tie had learned from a colleague
at UCSD that a BCS faculty member had approachadnhih information about Jaeger,
alleging that UR'’s investigation into Jaeger hadrblawed>®> Jaeger was able to substantiate
this incident to Norris and Wormer; Jaeger clairtted a professor at UCSD had told him that
“a senior member of the faculty at Rochester” hisdubsions with faculty members at UCSD
about the allegations against Ja€§&rJaeger said that “it rather unambiguously idegiDick
as the person who contacted someone at UC%D.”

On January 5, 2017 Jaeger reported his concerng #i#“prolonged smear campaign”

to DeAngelis and senior faculty members of BE%SJaeger wrote that he had “been told that at

least at Northwestern, Princeton and UCSD peoplehkard of the allegations against me

452 Dec. 15, 2017 Interview with S. Wormer: Dec. 612 Interview with S. Wormer.

453 Dec. 5, 2017 Interview with S. Wormer.

%% 1d. The complaints also allege that Aslin’s emailsengearched in March or April 2017.

(EEOC Compl. 1 267; Fed. Compl. § 317.) Wormeietknonducting such a search or
requesting that it be conducted, and Mike Pincé,Uhiversity’s Chief Security and
Technology Officer, confirmed this. (Dec. 27, 2@mail from S. Wormer to Debevoise &
Plimpton LLP; Jan. 3, 2018 Email from M. Pinch teli@voise & Plimpton LLP.) We have
found no evidence that such a search took place.

455 Dec. 5, 2017 Interview with S. Wormer.

458 Jan. 5, 2017 Email from F. Jaeger to S. WormerGniorris.

457 Id.

458 Jan. 5, 2017 Email from F. Jaeger to Faculty @y 13, Faculty 20, G. DeAngelis and
Faculty 7.
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‘through the grapevine.*° He claimed that these academics had been tdidakeger “got off

on a technicality” and that he “had sexual relagiaith 18 undergraduate and graduate
students.*° Jaeger implored his colleagues: “how many mimesIDick and others would

have to cross so that you would speak publichagotkat enough is enougft* After dropping
Jaeger from the chain, the faculty members shéweid doncern® One faculty member said
that he “already had two colleagues from other ensities talk to me about this,” and confirmed
that Aslin had “told a lot of details about thee&€* This faculty member said that the threats
made against Jaeger were “horrifying,” adding that*same person cannot be the accuser, the
judge and the punishef® Another faculty member likened the activitiesattsort of

1465

vigilantism.

15.  University Administrators’ Engagement with the BCSFaculty
Complainants’ Policy Proposals (November 2016 — Jaary 2017)

The BCS Faculty Complainants were also very engdgedg this period in efforts to
change University policies and procedures relaiingexual harassment and sexual misconduct.
The record is replete with examples of letters bgrithe BCS Faculty Complainants to the

administration, and meetings between the BCS Fa@dmplainants and University

459 Id.
460 Id.

461 Id.

%62 Jan. 5, 2017 Emails between Faculty 19, FacultyFa8ulty 20, G. DeAngelis and Faculty
7.

463 Id.

464 Jan 5, 2017 Email from Faculty 19 to Faculty 18wty 20, G. DeAngelis and Faculty 7.

%% Jan. 5, 2017 Email from Faculty 13 to FacultyB&culty 20, G. DeAngelis and Faculty 7.
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administrators, to discuss reforms to the Univgispolicies and ensure that perceived errors in
the Jaeger investigations were not repeated. »amge, on November 30, Aslin wrote a ten-
page letter to Seligman and Lennie detailing himglaints about the handling of the Jaeger
complaint?®® thereafter, Lennie met with Aslin on December &ivher discuss the concertfé.
On January 3, Kidd and Piantadosi wrote to Lennde@ulver with a detailed account of their
criticisms of the Jaeger investigation and propasegions to University policies; neither Dean
replied to their lettef®®

These sincere attempts by Aslin, Kidd and Piantadoshange what they perceived as a
broken system led to positive reforms. As noteglAbgelis created the BCS Workplace

Behavior Committee to create a set of guidelinesfipropriate workplace behavior and Lennie

drafted proposals to make the Intimate RelatiorssRiplicy more restrictivé®® On February 1,

%6 Nov. 30, 3016 Letter from R. Aslin to J. Seligmard P. Lennie.
467 Oct. 24, 2017 Interview with P. Lennie; Nov. 3018 Email from P. Lennie to R. Aslin.
468 jan. 3, 2017 Email from S. Piantadosi and C. KidB. Lennie and G. Culver.

%9 |n October 2016, Lennie met with the co-chairshef Faculty Senate to express his desire to
revise the Intimate Relationships Policy to prahdairtain faculty relationships with
graduate students and post-doctoral fellows. (2£t2017 Interview with P. Lennie.)
Lennie found the co-chairs “emphatically uninteee$tin broadening the code of conduct
provisions, while Faculty 10 told us that a brigjhe prohibition on faculty relationships
with graduate students “would have passed,” adthagthere would not have been a “huge
amount of resistance” from facultyd(; Interview with Faculty 4 and Faculty 10.) In
December 2016, however, the co-chairs informed leetimat “the preponderance of
opinion” was against revisiting the decision nointcdude graduate students or post-doctoral
fellows in the class of individuals with whom fatutelationships result in automatic policy
violations. (Dec. 8, 2016 Email from Faculty Sen@b-Chair to Lennie.) Lennie
continued to follow up with the co-chairs, sendprgposed language on January 2017.
(Jan. 17, 2017 Email from P. Lennie to Faculty $&@0-Chairs and G. Culver (attached as
Exhibit 42); “Intimate Relationships with Studeatsd Postdocs” Draft.) Lennie and
Culver’s proposed language changes included remquiaculty to establish a professional
management plan before entering into a relationsftipany member of the University
community “over whom they exercise, or might hawe potential to exercise, the authority
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Norris met with members of the BCS Workplace Beba@ommittee to discuss the language in

their revision of the Intimate Relationships Polayd, in May 2017, the Faculty Senate enacted

a stricter Intimate Relationships Policy that exgeththe categories of consensual faculty-

student relationships that were disallov}€t Also in response to the complaints about the

Jaeger investigation, the OOC prepared a one-pdgenation sheet about the UR Policy 106

470

of their faculty position.” (“Intimate Relationgls with Students and Postdocs” Draft) The
change would explicitly apply to faculty relatiomshwith graduate students and post-
doctoral fellows. Lennie’s and Culver’s proposadduage was not included in the final
version of the revised policy adopted in May 201Exhibit 1.)

We investigated the federal complaint’s allegatioat Norris “reacted angrily” when a
Faculty Senate committee proposed changes to tineabe Relationships Policy. The
complaint alleges that Norris said “that the newqgyovould be like ‘throwing a firebomb’
at a BCS faculty member.” (Fed. Compl. § 350.) @Hegation about the “firebomb”
comment relates to a March 20, 2017 email sentdoyFy 10 to the Faculty Senate
Committee working on the policy revision, whichluded J. Cantlon. (Mar. 20, 2017
Email from Faculty 10 to Faculty Senate Committedn)the email, under the heading
“non-substantive concern,” Faculty 10 describedrisoreaction to the proposed revisions
to the policy as follows: “she immediately reactedrily seeing the language, and asserted
that this would be like ‘throwing a firebomb’ atree faculty member in BCS.” (March 20,
2017 Email from Faculty 10 to Faculty Senate Cortesi)

Norris told us that it was possible that she ukedwvord “firebomb” in reference to the draft
language because she saw it as “out there.” @&Q017 Email from G. Norris to
Debevoise & Plimpton LLP.) The draft language tRatris found problematic provided
that faculty-student relationships “are generafiglgfematic, even if there appears to be
consent by both individuals.... [S]uch a relatiopsimay undermine the real or perceived
evaluation and accomplishments of the less powgpHttly, such that the achievements may
be viewed by others through a biased lens. Suatiaeships can also have adverse effects
on the climate of a department or program.” (Dflftimate Relationships with Students
and Post-doctoral fellows” language; Jan. 24, Zbail from Faculty 10 to Norris.) Norris
was surprised to see the changes because she eexstlm impression that “the [Senate
Executive Committee] had no appetite for revisimg policy.” (Jan. 24, 2017 Email from
G. Norris to Faculty 10.) Norris also highlightlethguage in the draft that she thought
posed “some legal issues.” (Jan. 24, 2017 Enm@nhiG. Norris to Faculty 10.)
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process, including guidance about both confidetytiahd retaliation, which has been provided
to witnesses since September 2616.

16. January 2017 Faculty Meeting

A new problem erupted in BCS in January, when Woramel Norris decided to share
certain of the BCS faculty emails that they hademéd in July 2016 with DeAngelfé?
Wormer said she provided the emails to give DeArdal better idea of why our office felt the
way it did,” and allow him to reach his own conddrs about the investigatiod§ “We gave
him the spiel about how he can’t retaliate. Ambih’t think he did; | think [the Complainants]
just don't like that he knows about some of thisffst*’* Norris stated, “The intent was not to
get [DeAngelis] mad at [Aslin], it was to try totd®eAngelis] to understand why the things he
was doing to try to heal the department weren’tkivay.”*"®

Angered by the emails, DeAngelis called a BCS fyameeting for January 10, 201%.
The Complainants allege that DeAngelis “announ&ad he had in front of him a stack of emails

that showed ‘manipulation and deception of facoigmbers’ and the ‘smearing’ of Jae§er.

He allegedly said that “the emails showed ‘defirgtproof’ that there had been widespread

411 Exhibit 14.

472 Jan. 6, 2017 Email from G. DeAngelis to G. Noaisl S. Wormer. These were from email

searches that OOC conducted to investigate breatlemfidentiality and Kidd’s
retaliation claims in the summer of 2016.

473 QOct. 26, 2017 Interview with S. Wormer.

474 Id

47> Nov. 14, 2017 Interview with G. Norris.

478 Jan. 10, 2017 Email from G. DeAngelis to S. Wormer

47" EEOC Compl. 1 259; Fed. Compl. 7 310.
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lying,*’® deceit, and manipulation in the complaints agalasger*”® The Complainants allege
that “[i]t was clear to everyone” that DeAngelissu@ferring to Aslin, Cantlon, Kidd,
Piantadosi, Mahon and Hayd&H.

We found that DeAngelis did refer to the emailg, fiei1did not reveal the contents of the
emails or the specific authors. As stated by Fgd, “DeAngelis did not . . . reveal at the
faculty meeting, who was the author of the emaglddit demonstrated efforts to manipulate
opinions about the case or mislead faculty abeeit thitimate intentions regarding [Jaegef]™
This faculty member said that DeAngelis “was paittcly careful to not mention any names,
and did not state that everyone involved in briggiomplaints forward was at fauft®® The

faculty member further stated that Cantlon thergdretelling people she was accused of being a

78 One faculty member did not recall DeAngelis saytimat people were lying. Nov. 21, 2017
Interview with Faculty 16.

479 EEOC Compl. 1 259; Fed. Compl. 7 310.

480 EEOC Compl. 1 259; Fed. Compl.  310. The Complatis assert that at least two
additional incidents reveal that the Universityecasion to cast doubt on their credibility
originated from the highest levels of the admimiBtm. The first incident is a meeting that
occurred between Seligman and Jeffrey Runner, mubean of the College of AS&E,
during which Seligman allegedly told Runner tha ¥itnesses who had complained about
Jaeger had “witnessed nothing.” Runner, howewaries that this statement was made.
(Oct. 27, 2017 Interview with J. Runner.) The setmcident allegedly occurred in April
2017: the federal complaint contends that “[w]hikeveling together for a fundraising trip,”
Seligman told Foxe “that the case against JaegemWaearsay and that Aslin had
overreacted.” (Fed. Compl. {1 295.) Foxe categtiyiclenies this occurrence. According
to Foxe, “I've never traveled anyplace with [Selgmh I've had very limited exposure to
[Seligman].” Foxe stated, “Under no circumstancerdas [Seligman] disparaged Dick
Aslin or any of the Complainants to me.” (Dec. 2817 Interview with J. Foxe.)

81 Faculty 13 Notes on EEOC Complaint.

482 Id.
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‘liar, manipulator, smearer—these are labels gh@iad to herself, and at various times |
cautioned her against doing s>

The BCS Faculty Complainants were understandatdgtupith the revelation that their
emails had been collected by the OOC, shared Win tepartment chair and discussed at a
faculty meeting. DeAngelis later wrote to the Bfa8ulty to “sincerely apologize to those of
you who feel that my comments unfairly targeted god harmed your reputation&*
DeAngelis stated that “I have little doubt that muwd the behavior that has divided us was well-
intentioned in the context of a very difficult sition.”®

The OOC'’s decision to collect the faculty membersails did not violate UR’s IT
Policy*®® The University is allowed to access and collenais stored on University servers

without the consent of the employee in order testigate a violation of University policy and

in cases where litigation is threaterf&d.With respect to the OOC'’s decision to share sofne

483 Id.

484 Feb. 3, 2017 Letter from G. DeAngelis to BCS Facul

485 Id.

8% The Complainants allege that “it has become conptaze for the University to search the

UR emails of faculty, staff and students who ane@eed as potential threats to the
University,” including those who file sexual hana®nt complaints and undergraduate
sexual assault victims who seek help from the TXleffice. (Fed. Compl. { 43.) Levy
and Mark Fischer, the Director of the Departmerfbafety, confirmed that their respective
offices have never searched or collected a stuslemail in connection with a sexual
assault investigation or any other type of invedtan. (Dec. 13, 2017 Email from M. Levy
to Debevoise & Plimpton LLP; Dec. 27, 2017 Emadlnfr M. Fischer to Debevoise &
Plimpton LLP.) With respect to the Complainantgation that Seligman directed that the
emails of a member of the Board of Trustees beckedr Norris confirmed that no trustee’s
emails have been searched. (Dec. 27 & 28, 2017l&€fmam G. Norris to Debevoise &
Plimpton LLP.)

487 Exhibit 15.
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the collected emails with DeAngelis, UR’s IT Poligsovides that faculty “have reasonable
expectations of privacy in their uses” of IT Resms; but goes on to state that “rights to privacy
are constrained in the University environment beeduamong other things, “legal and ethical
restrictions apply®® Although the OOC'’s decision to provide DeAngelish the emails did

not violate any University policy, the judgmentdo so resulted in deepening the divide between
the claimants and others in the department andiasisistent with the emphasis that Policy
106 places on confidentiality. We recommend th&treview its IT Policy to make clearer the
range of circumstances that justify review of esiaind to specify criteria for sharing emails
outside of OOC.

17. Hayden and Heilbronner's Retention and Hiring Issue(December
2016 — April 2017)

The Complainants assert that UR'’s pattern of iegtaty conduct extended to its hiring
and retention decisions involving Hayden and Heitimer for their association with the

complaints about Jaeg®?. Specifically, the Complainants allege that UrRc&gd Heilbronner,

488 Exhibit 15.

89 The Complainants’ allegations of retaliation othit the University also took the following
actions after Aslin, Cantlon and Kidd complainedathJaeger’s conduct: (1) on May 13,
2016, the Board of Trustees approved Cantlon’s ptimm to Associate Professor with
tenure (May 18, 2016 Letter from J. Seligman tGahtlon) (attached as Exhibit 43); (2) on
September 15, 2016, DeAngelis wrote a letter recentlimg Kidd for the Sloan Research
Fellowship (Sept. 15, 2016 Letter from DeAngelisSelection Committee) (attached as
Exhibit 44); (3) in December 2016, Jaeger wrotetiet to “fully support” Mahon’s
promotion to Associate Professor with tenure (Ldtiem F. Jaeger in support of Mahon
promotion) (attached as Exhibit 45); (4) in theirspof 2017, Jaeger wrote to “fully
support” reappointing Kidd and Piantadosi as AasisProfessors following their third-year
reviews, which were successful (Feb. 28, 2017 Efraih F. Jaeger to G. DeAngelis); and
(5) Mahon was promoted to Associate Professor.
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the “top candidate” and best fit for a BCS posittdtrefused to hire Heilbronner despite hiring
other spouse$€™ and made minimal efforts to retain Hayd&h.

Many BCS witnesses confirmed that BCS and UR haditionally made efforts to hire
spouses, although departmental needs and res@andes dictating the ability to hire a
spousé® UR is not required to make offers to retain facutembers, or to make offers to hire
the spouses of faculty membéts. One faculty member explained that there wereesav
cases” of BCS not making spousal hires on groumaisthe candidate was not appropriate.

BCS faculty deliberations about whether to extemafer to Heilbronner began in
September 2015, when the department decided tg ttedasearch for a Systems Neuroscience
faculty member by one year, in part to give Heitiorer more time to strengthen her

496

candidacy.”™ At the time, some faculty members expressed cosa@bout whether

Heilbronner’s research focus “fit” into the opens8ms Neuroscience spot, while other faculty

490 EEOC Compl. 11 28, 274-75, 289, 326(d); Fed. Qofifp324-27, 329
491 EEOC Compl. 1 279; Fed. Compl. 1 330.
492 EEOC Compl. 11 28, 314(l), 326(e); Fed. CompB3§-31, 403(i), 410(n).

493 Nov. 22, 2017 Interview with J. Seligman; Oct. 3017 Interview with G. Culver; Oct. 13,
2017 Interview with Faculty 13; Oct. 12, 2017 Imew with Graduate Student 25.

49 Nov. 15, 2017 Interview with G. Culver.

9% QOct. 26, 2017 Interview with Faculty 20. In 20B&S voted to extend an offer to a faculty
applicant (which he accepted) but decided notso aktend an offer to his spouse, who was
then given an offer by a different department. t(@Q0, 2017 Interview with Faculty 11.) In
another case, a coveted professor rejected BCfesaiter the department did not offer his
wife a job. (Oct. 26, 2017 Interview with Facut@; Oct. 13, 2017 Interview with Faculty
13))

498 Oct. 13, 2017 Interview with Faculty 13; Oct. 2017 Interview with Faculty 19; Oct. 23-
24, 2017 Interview with Faculty 5.
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members did not believe Heilbronner was quite réatyrhe search resumed in earnest in
November 2016, when the hiring committee, compasdaeAngelis, Nordeen and Jude
Mitchell—all with a research interest in SystemsiMscience—selected the finalists to
interview for the position, including Heilbronn&f The hiring committee—although impressed
with Heilbronner’s academic achievements and pabbas— thought that Heilbronner’s area of
expertise was not a good fit for the positfdh.Indeed, multiple witnesses confirmed that
Heilbronner, then a post-doctoral fellow in Neugppwas not, as an anatomist, a good fit for
the open BCS position; still, she was being considén an effort to retain Haydéff’

The BCS faculty met on December 9 and Decembe?2(13 to discuss the slate of
candidates®® Traditionally, BCS faculty members defer to thdgments of the hiring
committee, given their direct research interestexmkrtise in the academic sub-speci3ify.
Witnesses said that, despite this practice anddhemittee’s concerns about Heilbronner’s
candidacy, Cantlon insisted that the departmerd thahire” Heilbronner because of the

possibility that Hayden would leave, and that isvad'waste of time” to even discuss other

497 Qct. 13, 2017 Interview with Faculty 13; Timelipeovided by Faculty 13; Oct. 23-24, 2017
Interviews with Faculty 5.

9% Timeline provided by Faculty 13.

499 Id.

0% Dec. 13, 2017 Interview with J. Foxe; Nov. 1, 20df&rview with Faculty 8; Oct. 30, 2017
Interview with G. Culver; Oct. 13, 2017 InterviewtiwFaculty 13; Nov. 21, 2017 Interview
with Faculty 16; Oct. 23-24, 2017 Interview withdadty 5; Oct. 26, 2017 Interview with
Faculty 20; Oct. 20, 2017 Interview with FacultyQGt. 13, 2017 Interview with Faculty 12.

01 QOct. 12, 2017 Interview with G. DeAngelis.

02 Oct. 13, 2017 Interview with Faculty 12.
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candidates®® Cantlon also threatened that she and the oth& Ba@ulty Complainants would
leave the University if BCS failed to retain Hayd&h Other BCS Faculty Complainants who
attended the meeting agreed with Cantlon, notiagttirey did not want to lose their existing
research collaborations with Hayd®n. Multiple witnesses said that the BCS Faculty
Complainants’ conduct at these and subsequenghinietings was startling and disturbiig.
One senior faculty member characterized the condwiahg these meetings as the “worst
behavior [he had] ever seen” at a faculty meetiigwitnesses expressed concern that if the
BCS Faculty Complainants prevailed in having Heitbrer hired over the wishes of the hiring
committee—counter to the department’s traditiomah practice—the BCS Faculty
Complainants would become emboldened to contingnloy this tactic in future hiring
decisions®®

On February 17, 2017, the department met to distiessandidate¥’ The BCS Faculty

Complainants again threatened to leave UR if Heflber was not hiretf® After the meeting,

03 Oct. 12, 2017 Interview with G. DeAngelis; Oct, 2B17 Interview with Faculty 12; Oct.
13, 2017 Interview with Faculty 13; Timeline proediby Faculty 13.

04 QOct. 12, 2017 Interview with G. DeAngelis; Oc8, 2017 Interview with Faculty 12; Oct.
13, 2017 Interview with Faculty 13; Timeline progalby Faculty 13.

%> Timeline provided by Faculty 13.

%06 Oct. 12, 2017 Interview with G. DeAngelis; Oct, 2B17 Interview with Faculty 12; Oct.
13, 2017 Interview with Faculty 13; Oct. 26, 20h¥erview with Faculty 20; Oct. 17, 2017
Interview with Faculty 19.

07 QOct. 26, 2017 Interview with Faculty 20.
08 QOct. 12, 2017 Interview with G. DeAngelis; Oc8, 2017 Interview with Faculty 13.

%% Timeline provided by Faculty 13.

10 q.
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the faculty voted 10-4 in favor of making an offeranother candidate (who later turned down
the offer)®!

The Complainants assert that Jaeger’s vote on tdeifler was in retaliation for her
involvement in the investigatiois? Although we found no evidence that Jaeger “lods|i
against hiring Heilbronner to others in the deperitt) as alleged in the complaint$®
DeAngelis did, on March 9, in an effort to forgpath to hire Heilbronner and retain Hayden,
reach out to only those faculty members who oppeséehding an offer to Heilbronner to gauge
whether they would support a supernumerary positiddCS for Heilbronner'* The next day,
these faculty members held a meeting to considemtitter further and subsequently decided
not to extend an offer for a supernumerary posttdnin an email to Culver and Lennie
explaining the decision, DeAngelis said that maagufty members are “really fed up with the
shenanigans in the department over the past yeahag want their department back. They are
very concerned that hiring Sarah will add to theugrthat has factionized [sic] the department,
and will embolden them to continue to take the dapant hostage whenever they want

something.®*®

> .

12 EEOC Comp. 1 326(c); Fed. Compl. 11 433(c), 437(c)
13 EEOC Comp. 1 326(c); Fed. Compl. 11 433(c), 437(c)
514

Timeline provided by Faculty 13.

1> Timeline provided by Faculty 13; Oct. 17, 201fkview with Faculty 19; Nov. 1, 2011
Interview with Faculty 8; Oct. 27 & Nov. 8, 201 7énviews with Faculty 6.

®1% Mar. 12, 2017 Email from G. DeAngelis to G. Culeerd P. Lennie.
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Nevertheless, DeAngelis continued to try to findoaition for Heilbronner in order to
retain Hayden. Eventually, Foxe became involvedl yught to create a neuroscience position
for Heilbronner. In April 2017, Foxe met with Heibnner to discuss a non-tenure track
position>*” According to Foxe, Heilbronner already had anrofifem the University of
Minnesota at that poirt?

Foxe ultimately made Heilbronner an oral offerdmjthe Neurology Department at
URMC as a tenure-track faculty member. Heilbronmas given a draft offer letter, which was
in the process of being approved by UR’s HR Depantrbut she accepted the University of
Minnesota’s offer before it was approved. Foxe shé approval process was “simply a
formality” and that Heilbronner was “unanimouslyléeted to the faculty by the departméht.
Foxe characterized Heilbronner’s offer “as gooa#er as we’ve ever given to anybody” at her
level>®° Foxe stated, “We were doing something way abbeestandard call of duty. We're
creating a tenure-track position in one of the peemeuroscience departments in the world so
we could give her a positiori?* In sum, the majority of BCS faculty did not thitiat
Heilbronner was the best candidate for the BCSiposibut DeAngelis and Foxe made a
significant effort to keep Heilbronner at UR andétain Hayden.

The federal complaint also alleges that Foxe presisihe BCS Faculty Complainants to

stop pursuing their complaints in order to aid mnhiring Heilbronner, saying he would “face

517 Dec. 13, 2017 Interview with J. Foxe.

518 Id.

1% Dec. 8, 2017 Email from J. Foxe to Debevoise &npton LLP.

520 Dec. 13, 2017 Interview with J. Foxe.

2L .
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obstacles with the administration” when he triedhite her??> Foxe denies these allegations.
According to Foxe, he had no idea that she wadvedan the ongoing “BCS thing” at the time
he tried to hire Heilbronnéf? Per Foxe, “[T]here was no complaint at that tinhevas
thoroughly unaware that anything was going on ait ploint. | was under the impression that the
matter was closed?® Foxe added, “I have never had any pushback frenatiministration on
trying to retain people. Nobody’s ever interfeieany job in that regard®®® Foxe denied that
anyone pressured him either way with respect iadideilbronner?®

With respect to Hayden, the University offered meréased salary, increased funding and
other financial incentive¥’ One senior faculty member in Neuroscience expththat the
reason Hayden’s offer from Minnesota appeared nhigiher than the one offered by BCS was
because Minnesota included funding to build a ‘fenjch he wouldn’t have to do at UR?®
Another faculty member in Neuroscience describedMinnesota offer as “insane” and “double
the offer most institutions offer® She stated that Hayden confided in her that teleaving

because of the better financial resources andrlaiegartment at Minnesota A review of

22 Fed. Compl. 1 329(c), 329(e), 448(h).

523 Dec. 13, 2017 Interview with J. Foxe.

524 Id.
525 Id.

526 Id.

2T May 5, 2017 B. Hayden Retention Offer.

28 Oct. 23-24, 2017 Interview with Faculty 5.

2% Nov. 2, 2017 Interview with Faculty 3.

%30 .
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other BCS retention offers from 2012 to 2016 reeahat Hayden’s offer was similar to or
greater than other precedents in the Departiiént.

18.  Spring 2017 Performance Reviews of Kidd and Piantassi (February
2017)

The Complainants allege that DeAngelis wrongfullymitted Jaeger to participate in the
spring 2017 performance reviews of Kidd and Piamsigti” and assert that Jaeger used this as an
opportunity to retaliate further against them hificizing Kidd’s collaborative worR>?

While it is true that Jaeger was involved in thargp2017 performance evaluations of
Kidd and Piantadosi, he fully supported their rezippment>®** In an email to DeAngelis from
February 28, Jaeger wrote that Kidd and Piantagere “clear cases for re-appointments,”
which he “fully support[ed]>> With respect to the claim by Kidd and Piantadbat
DeAngelis had assured them that “Jaeger would @dat\mIved in either of their evaluations®
DeAngelis denied providing such assurance. “llféddd and Piantadosi raising concerns

about Jaeger being involved in their tenure rewgages, but | don’t recall there being discussion

31 July 25, 2012 J. Cantlon Retention Offer; July 2512 B. Mahon Retention Offer; Feb. 8,
2016 D. Tadin Retention Offer; Apr. 5, 2013 F. Jadgetention Offer.

32 EEOC Compl. 11 226; Fed. Compl. 11 285-86. Ederal complaint adds that DeAngelis
“kept Jaeger’s participation secret from them.'’edFCompl.  286.)

33 EEOC Compl. 1 227; Fed. Compl. ] 287.

3% Feb. 28, 2017 Email from F. Jaeger to G. DeAsgélec. 15, 2017 Interview with G.
DeAngelis.

3% Feb. 28, 2017 Email from F. Jaeger to G. DeAngelis

3% EEOC Compl. 1 226; Fed. Compl. 1 285.
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of the third year review™’ In any event, DeAngelis did not recall Jaegeyitsg anything
critical” during Kidd’s review?*®

19. Potential RIT Group Hire (May 2017)

In May 2017, Cantlon, Mahon, Kidd, Piantadosi, Hayénd Heilbronner interviewed at
the Rochester Institute of Technology (“RIT”) abaupotential group hirg®® The Complainants
allege that in order for this move to be succes#figly required continued access to a medical
scanner housed at the University’'s MRI center,thatithe University, in “another example of
retaliation,” said that it would charge them a rate times higher than it charges University
researchers to use the scanter.

As of May 2017, the UR scanner’s heaviest users S &E were Cantlon and Mahon,
who paid approximately $150,000 per year of theO3300 AS&E spends each year to operate
the scannet’

In pursuing offers at RIT, the BCS Faculty Compéants were in contact with Jeff Pelz, a
senior RIT Professor. Pelz spoke on the phone lvatinie on May 2 and May 9 about the
potential of the group going to RIT and continutnguse UR'’s scannéf? According to detailed

notes from those conversations taken by Pelz andiés recollection of those calls, Lennie

37 Qct. 9, 2017 G. DeAngelis Notes on EEOC Complaint.
38 Dec. 15, 2017 Interview with G. DeAngelis.

%39 May 2, 2017 Email from J. Pelz to RIT employees.
>0 EEOC Compl. 1 282; Fed. Compl. 1 335.

1 Oct. 24 & Nov. 21, 2017 Interviews with P. LenrBept. 27, 2017 Interview with J. Pelz;
May 9, 2017 Emails between J. Pelz and J. Cantlon.

%42 May 2, 2017 J. Pelz Notes of Call with P. Lenhikyy 9, 2017 J. Pelz Notes of Call with P.
Lennie (attached as Exhibit 46).
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agreed that Cantlon and Mahon could continue tahesscanner if they left UR for RIT, but

said that the University would no longer subsidigaise and that RIT would be charged
$500,000, the cost to AS&E for operating the scaftfeLennie told us that he was not
penalizing the group seeking to leave UR, but ratfes attempting to cover the costs of running
the scannet?* Cantlon’s and Mahon’s view was that UR shouldttore to subsidize them,

even while they were at another institution, beeduR could benefit from “building the
intellectual resources in the regiotf”

Pelz’s notes and Lennie’s recollection differ o @oint: the hours during which the
group would have access to the scanner. Pelzésmeflect that the group could have “regular
daytime use only until UR gets new uses” and thenlévhave to shift to “unsocial houry'®
Another section of Pelz’s notes reflect that theugrwould be given “low priority access.”
Lennie told us that he made it “clear there wodchb restrictions on accesy”

Pelz’s notes of the call indicate that Lennie shat “nobody at UR views it as a plus if
they go to RIT,” and it was UR’s “first choice” tmve the Complainants “stay at UR®
Lennie also told Pelz that the Complainants wer ‘icomplicated situation that's made many

people here pretty uncomfortabf®and Pelz told us that he recalls Lennie telling Hiring

*43 Exhibit 46.

44 Dec. 18, 2017 Interview with P. Lennie.

> May 9, 2017 Emails between J. Pelz and J. Cantlon.
>4 Exhibit 46.

7 Dec. 18, 2017 Interview with P. Lennie.

548 Exhibit 46.

549 Id.
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one of the calls that “no one thinks they are gaingtay at UR**° In explaining why it was
“not an advantage at all” for UR to continue tosdlze Cantlon and Mahon’s scanner use to
encourage them to stay in the city of Rochestennleesaid that “the idea that keeping them in
the area is a good thing isn’t high on the thinkiiganyone at UR,” and that if claimants left
UR, then it “doesn’t matter where they aré'” Lennie told us that UR “certainly didn’t want
them to leave >?

Ultimately, Pelz informed Cantlon, Mahon and Haytgremail on May 9, 2017 that the
scanner costs would likely be negotiable and thatpromise was possibfé® The
Complainants further assert that the scanner ¢ufired to be open to all legitimate researchers”
since it was “purchased with federal fund'”Our investigation uncovered no evidence that the
University denied access to legitimate researclhaehkiding the BCS Faculty Complainants.

20. Maternity Leave and Course Load Issues

The EEOC Complaint alleged retaliation against Kiddonnection with her 2016
maternity leave and also in connection with Cargl@917-2018 course load Both
allegations have been omitted from the federal daimip

Briefly, as to Kidd, the EEOC Complaint allegesttb&@Angelis tried to unlawfully limit

her October 2016 maternity leave to a two-weekoper? but it does not allege that she was

0 gept. 27, 2017 Interview with J. Pelz.

1 Exhibit 46.

%52 Oct. 24, 2017 Interview with P. Lennie.
%53 Exhibit 46.

%4 EEOC Compl. 1 282; Fed. Compl. 1 335.

55 EEOC Compl. 1 265, 314(g).
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actually limited to two weeks. In fact, in Augu116, Kidd asked DeAngelis about the
possibility of a graduate student covering her sedor the remainder of the semester after her
upcoming maternity leave ended. DeAngelis agreed and hired a graduate studestrtplete
the semester for Kidtf?

As to Cantlon, the EEOC Complainants contend tregargelis retaliated against her by
trying to impose on her a heavier course load tthar faculty members for the current 2017-18
academic yeat:? The relevant documents do not support this caimiu On August 24, 2017,
DeAngelis told Cantlon that he would like her tadle a lecture course in the spring 2018
semester, as she only had one course scheduldtefacademic year and there were no other
faculty members with a free course sft.Cantlon refused, taking the position that she mas
prepared to teach a large lecture class and suggéisat other professors had lighter course
loads>®* DeAngelis then calculated course loads and fabatiCantlon’s had been lighter
overall®®®> DeAngelis emphasized to Cantlon that the issuethat she teach a regular course
load during the 2017-18 academic year, and thdtqoasse loads were not the concern: “l am

not asking you to overload on teaching, or to maxdor your previous teaching load—that is

% |d. These allegations were not included in the faidesmplaint.

7 Aug. 29, 2016 Email from G. DeAngelis to C. Kidklg. 29, 2016 Email from G.
DeAngelis to Graduate Student.

8 Aug. 29, 2016 Email from G. DeAngelis to C. Kid&ljg. 30, 2016 Email from G.
DeAngelis to Graduate Student.
%9 EEOC Compl. 11 265, 289. These allegations weténcluded in the federal complaint.

%0 Aug. 26, 2017 Email Chain between G. DeAngelis &n@antlon (attached as Exhibit 47).

%01 .

562 Id.
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not the case. | am just asking you to teach ddatil this coming academic yeaf® After
further discussion, DeAngelis agreed to allow Gantb teach a new undergraduate course
instead®*

21. Events Leading Up to EEOC Complaint (March 2017 — §tember
2017)

In addition to the retention efforts involving Hayd which ended in May when Hayden
and Heilbronner accepted positions at the UnivecfiMinnesota?® this period also included
RIT’s efforts to recruit the four remaining BCS kdg Complainants. Just prior to that, in April
2017, Mahon sent an email to Jaeger that he ando@amanted to meet to “talk about some of
the things have been going on in BC% "Jaeger conveyed his willingness to do so, but the
meeting never happen&d.

On September 7, 2017, the EEOC Complainants pylieééased the EEOC Complaint.

[l LEGAL ANALYSIS

In this Section, we evaluate whether our factuadifigs support legal conclusions that
any Complainant or other UR student or employeesusagcted to unlawful sexual harassment
as a result of Jaeger’s conduct or that any Comgiiwas subjected to unlawful retaliation.

We find that the evidence does not support a ceimiuthat any Complainant or other

UR student or employee has been subjected to unlaexual harassment as a result of Jaeger’s

563 Id.

%4 Oct. 9, 2017 G. DeAngelis Notes on EEOC Complaint.

%% May 10, 2017 Email from S. Heilbronner to J. Foxe

%66 Apr. 20, 2017 Email from B. Mahon to F. Jaegewity 20, J. Cantlon and G. DeAngelis.

%7 Apr. 25, 2017 Emails between F. Jaeger, B. MaRanulty 20, J. Cantlon and G.
DeAngelis.
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conduct. Although Jaeger’s conduct before 2014 atasnes inappropriate, unprofessional and
offensive, and may have been harmful to some stadas well as to the BCS and greater UR
communities in a variety of ways, we find that Jaégconduct did not meet the standard for
sexual harassment, as currently defined by law. al& find that UR did not unlawfully
retaliate against the Complainants.

In reaching our legal conclusions, we recognizé wWeadid not speak to every possible
witness or review every possible document, anceth&vays remains the possibility that new
evidence could impact our analysis. For the remgescribed in the Introduction to this Report,
however, we are our confident that our investigati@as exhaustive and that our conclusions are
therefore founded on a robust record.

A. Sexual Harassment
1. Governing Legal Standards

Sexual harassment is prohibited by Title VII, Titleand the NYSHRL®® It is also
prohibited by UR Policy 106, which closely tracke tegal definition of sexual harassment
under those statutd¥ The law and UR Policy 106 recognize two typesesfual harassment:
(1) quid pro guoharassment, in which an adverse employment oreasacaction €.g,

termination, pay cut, bad grade) results from agaifto submit to a supervisor’s or professor’s

%%8 Title VII, Title IX and the NYSHRL broadly prohibsex-based discrimination in both the
workplace and educational environments. Courte lgganerally followed principles
developed in Title VII jurisprudence to analyzeimia under Title IX and under the
NYSHRL. See, e.gRapelino v. Albany Coll. of Pharmacy of Union Un®33 F.3d 81, 89
(2d Cir. 2011) (“[A] Title IX hostile education emenment claim is governed by traditional
Title VII hostile environment jurisprudence.Rivera v. Rochester Genesee Reg’l Transp.
Auth, 743 F.3d 11, 20 n.4 (2d Cir. 2014) (noting thatS¥HRL claims are analyzed under
the same standard as Title VII hostile environnodenims).

569 Exhibit 3.
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unwelcome sexual demand or where submission toademand is made a condition of
receiving employment or academic benefftsor (2) hostile environment harassment, in which
sexual harassment is so “severe or pervasive'itthegates an abusive working or academic
environment’!

A plaintiff asserting a hostile work environmenthastile educational environment claim
must prove, among other things, that (i) the cohduquestion was unwelcome, and (i) as a
result of such unwelcome conduct, the educationalarkplace environment “is permeated with
discriminatory intimidation, ridicule and insultahis sufficientlysevereor pervasiveto alter the
conditions of the victim’s employment and createahnsive working environment™ This
standard has both objective and subjective compenéthe conduct complained of must be
severe or pervasive enough that a reasonable pexad find it hostile or abusive,” and the
plaintiff herself “must subjectively perceive themk environment to be abusivé’®

To prevalil, a plaintiff must demonstrate “eithkat a single incident was extraordinarily
severe, or that a series of incidents were suffityecontinuous and concerted to have altered the

conditions of her working environmert’® When a plaintiff complains that a series of imcits

"% papeling 633 F.3d at 89.

1 Rivera v. Rochester Genesee Reg’'l Transp. At F.3d 11, 20 (2d Cir. 2014).

"2 Harris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993) (internal quotation markstted)
(citations omitted) (emphases addese also Littlejohn v. City of New Ypi05 F.3d 297,
320-21 (2d Cir. 2015) (same).

73 Littlejohn, 795 F.3d at 321.

7 Alfano v. Costellp294 F.3d 365, 374 (2d Cir. 2002) (internal quiotatnarks omitted)see
alsoSumma v. Hofstra Univ708 F.3d 115, 126 (2d Cir. 2013) (“Our case law .
establishes that a single incident can create @éeavironment if it is sufficiently
severe.”)Kaytor v. Elec. Boat Corp609 F.3d 537, 547 (2d Cir. 2010) (“Isolated imzits
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collectively establish a hostile work environmehg incidents complained of “must be more
than episodic; they must be sufficiently continuand concerted in order to be deemed

® “There is no ‘mathematically precise test,” homevor deciding whether an

pervasive.
incident or series of incidents is sufficiently eex or pervasive to alter the conditions of a
plaintiff's working environment>® Courts thus adopt a “totality of the circumstasice
approach, considering “the frequency of the distratory conduct; its severity; whether it is
physically threatening or humiliating, or a meréaosive utterance; and whether it unreasonably
interferes with an employee’s work performant€.”

Because sexual harassment is actionable as a fatimcoimination, a plaintiff must
show that the conduct was not merely offensive disdriminatory on the basis of gendét.
Proving that conduct is discriminatory requireswgimg either that the harasser’s intent was to
discriminate on the basis of sex or that the har&ssonduct—regardless of intent—created a

hostile environment for one gender or another gloutboth)>’®

generally will not suffice to establish a hostilenk environment unless they are
extraordinarily severe.”).

7> Raspardo v. Carloner70 F.3d 97, 114 (2d Cir. 2014).
7% 1d. (quotingHarris v. Forklift Sys., Ing.510 U.S. 17, 22-23 (1993)).

7 Littlejohn, 795 F.3d at 321see alsdRaspardo 770 F.3d at 114 (same).

78 Kaytor, 609 F.3d at 547 (“It is axiomatic that to preail a claim of hostile work

environment based on gender discrimination, thmfafiamust establish that the abuse was
based on her gender.”).

79 1d. at 547-48Raniola v. Bratton243 F.3d 610, 621-22 (2d Cir. 2001).

An “equal opportunity offender” who directs seXyalharged words or conduct at both
men and women can still create a hostile environmwere women are disparately
impacted. See Petrosino v. Bell AtB85 F.3d 210, 222 (2d Cir. 2004) (“[T]he depictof
women in the offensive jokes and graphics was umifip sexually demeaning and
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There are limits to what the law prohibits in theriaplace or in academia, and courts
have emphasized that the law “does not create exgerivility code for the American
workplace.®®® Thus, “simple teasing, offhand comments, andatsa incidents (unless
extremely serious) will not amount to discriminatehanges in the terms and conditions of
employment.®® The purpose of laws prohibiting sexual harassrisetat protect against
discrimination on the basis of sex or gender—ngqdrtdect generally against a rude or

obnoxious boss or professor who makes the workglgaoally difficult for men and wometi?

communicated the message that women as a groupawaitable for sexual exploitation by
men.”). The presence of pornography in a workplémeinstance, can offend men and
women alike but can still alter the status of wornmrethat workplace differently than it can
for men. See, e.gPatane v. Clark508 F.3d 106, 114 (2d Cir. 2007).

%80 Burlington N. & Santa Fe Ry. Co. v. Whifl8 U.S. 53, 68 (2006) (quoti@ncale v.
Sundowner Offshore Seryhic., 523 U.S. 75, 80 (1998)).

%81 Faragher v. City of Boca RatpB24 U.S. 775, 788 (1998) (citation and internaltgtion
marks omitted).

%82 See Schiano v. Quality Payroll Sys., Jai5 F.3d 597, 605 (2d Cir. 2006) (quotligltz v.
Rockefeller & Co., In¢.258 F.3d 62, 75 (2d Cir. 2001)) (distinguishirengral “boorish and
inappropriate behavior” from “actionable sexualdssment”).

As important context for reviewing our legal asseent here, it bears emphasizing that the
legal standards that would govern a sexual haragsti@m based on Jaeger’s conduct, and
on which our assessment is therefore necessadlyngied, impose a higher bar than those
that apply in other jurisdictions. Other jurisdicts have enacted more stringent standards
for workplace behavior than does UR Policy 106leT\ll, Title IX, or NYSHRL. By way

of example, under the New York City Human Rightsvl.&hich governs sexual harassment
claims arising in workplaces in New York City, thealysis would be very different. New
York City law holds that the “severe or pervasigédndard applicable under federal or State
law “sanction[s] a significant spectrum of conddetneaning to women” and “reduce[s] the
incentive for employers to create workplaces tlaakelvero tolerance” for harassment and
discrimination. Williams v. N.Y.C. Hous. Autt61 A.D.3d 62, 78 (N.Y. App. Div.)eave
denied 13 N.Y.3d 702 (2009). Thus, under New York Qdtwy, any conduct that indicates

a plaintiff “has been treated less well than o#reployees because of her gender” will
establish a claim, unless the employer can proanadfirmative defense that the conduct
complained of consists of nothing more than whagasonable person would consider
“petty slights and trivial inconveniencesld.
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2. Quid Pro Quo Harassment

There is no evidence that Jaeger engagedioh pro quosexual harassment. Jaeger did
not condition academic participation or performaanesubmission to sexual advances. None of
the four students (at the time, former, prospedng current) who had sexual relationships with
Jaeger said that any such demand existed. Allt@ddrus that their sexual relationships were
consensual. Not a single witness or claimant hegea that Jaeger threatened any adverse
educational consequence for failing to submit s&@xual advance or that he conditioned any
benefit on submitting to his advances.

3. Discussion of Hostile Environment Claims Based onagger’s Pre-2014
Conduct

As a preliminary observation, we note that the laguires claims alleging sexual
harassment be brought within the statute of linote. The applicable statute of limitations is
three years under Title PR and the NYSHRE®* and 300 days under Title VAf> Much of
Jaeger’s conduct, therefore, would be considereal dyurt to be time-barred, both as of the time
of the filing of the complaints, and as of the tiofehe Nearpass investigation. For purposes of
our analysis here, however, we ignore the statiliendations bar and assess whether,
substantively, any Complainant or other UR studergmployee was subjected to unlawful
sexual harassment as a result of Jaeger’s conduct.

Three women claim directly that they were subjet¢tednlawful harassment based on

Jaeger’s conduct before 2014: Bixby, Cantlon amtl K We are mindful that several other

%83 Curto v. Edmundsqr892 F.3d 502, 503-04 (2d Cir. 200dgrt. denied545 U.S. 1133
(2005).

84 Russo v. N.Y. Presbyterian Hasp72 F. Supp. 2d 429, 445 (E.D.N.Y. 2013).

585 42 U.S.C. § 2000e-(5)(e)(1).
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women have reported concerns about inappropriatenemts or behaviors by Jaeger, and we do
not discount the reports or the feelings of thogaeaegses; they are relevant to our legal analysis
for reasons explained further below. A proper legaessment of potential sexual harassment
liability, however, naturally begins with an exam@tion of the claims of those who directly
assert that they were subjected to unlawful haraasmBixby, Cantlon and Kidd, in this case.
Without discounting—and indeed crediting in largetp-that they each may have been
genuinely distressed and hurt by some of Jaegehawior, we conclude that none of them was
subjected to an unlawfully hostile environmentdaned by the governing legal standards.

As to Bixby, we conclude that the conduct she cdaimmhave experienced (described at
length in Section 11.A.1.f), which we credit, wagstrsufficiently “severe or pervasive” to support
a conclusion that she was subjected to a hostieemment, as defined by law. Such conduct
was not objectively severe or pervasive. In addjther contemporaneous statements may
suggest that she also did not subjectively viewcthauct as severe or pervasive at the time.

We understand Cantlon’s complaints about Jaegeldate, overwhelmingly, to her
expressed concerns about the impact of his comuother women and not to conduct she
experienced directly. Although the experiencestbérs are not irrelevant to a plaintiff's sexual
harassment claim (as further discussed below)pttes of any such claim should and would in
a court of law be the plaintiff's own experiencésere, Cantlon claims to have experienced
directly only two comments that she found offensiegjoke Jaeger made at a faculty party in
February 2011 that he had decided to come to URUsecof its “legendary nude hot tub parties
with students,” and a highly inappropriate questlaeger asked in front of a group of faculty
members at a party in 2010 about which part ofidesit’s body another professor found

attractive. Crediting that both comments were netbkthat they were both objectionable, we
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do not believe they approach being sufficientiw&re or pervasive” to support a conclusion that
Cantlon was subjected to a hostile environmentlefised by law. Again, although in any
sexual harassment claim by Cantlon, experienceshefs would not be irrelevant, it would be
unprecedented for a plaintiff whose own experiemtteaot come close to satisfying the legal
standard to sustain a legal claim based almostegntn the experiences of others.

The interactions between Jaeger and Kidd in 20072808 are, however, concededly
more complicated, and if Kidd’s version of evenrtsiiedited, presents a closer question. As we
describe in Section 11.A.3, Jaeger displayed exoggylpoor judgment in blurring appropriate
boundaries between a faculty member and a gragtuadent by renting a room in his home to
her and maintaining a close personal friendship Wwér, often characterized by frank discussion
on sexual topics. As also detailed above, we ttkdi Jaeger made many sexualized comments
to Kidd during the time they lived together, thowgé also find that her accounts of these
comments were, in several instances, exaggeratidkem out of context. Assessing whether
Jaeger’s poor judgment and inappropriate commésega the level of creating an unlawfully
hostile environment for Kidd requires an examinatd the “welcomeness” of his conduct at the
time, whether it was subjectively perceived by &&creating an abusive educational
environment, and on the “totality of the circumst@si’ surrounding the behavior. For reasons
we detail above, the evidence we examined leadis cenclude that the complaints are
significantly misleading on these contextual issues

A thorough examination of the contemporaneous emeéeemonstrates that the
complaints set forth a one-sided portrayal of #lationship and discourse between Jaeger and
Kidd. For example, there is insufficient evideniceour view, to support the allegation that

Kidd was pressured into renting a room in Jaedayisse. It is also clear that the complaints
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exclude Kidd’s contributions to exchanges with &dbat would seriously undermine her
current claim that the sexual content of those arghs was unwelcome or viewed by her as
abusive.

We did not limit our inquiry to the experiencesBixby, Cantlon and Kidd. The
experiences of other women in the BCS communityaése relevant to our legal analysis for
several reasons. Under the law, “a plaintiff wieoself experiences discriminatory harassment
need not be the target of other instances of fitgstil order for those incidents to support her
claim.”®® Similarly, a plaintiff need not witness particulehavior in order for that behavior to
be relevant to an objective assessment of thelihpsfithe environment®’ Thus, Bixby,
Cantlon, Kidd or another future claimant could adlat behavior she heard about but did not
herself experience is relevant to an assessmemitether she was subjected to an objectively
and subjectively hostile environment.

Over the course of our review, we learned abowtrsgcategories of behavior by Jaeger
that were clearly inappropriate, unprofessiondgmdive and reflected immaturity and poor
judgment. In assessing whether such conduct wsupgort a legal claim of unlawful sexual
harassment—as contrasted against an assessmdmtbiewit caused distress to some students,
detracted from UR'’s educational mission, harmeddJRputation, or was otherwise
problematic—the legal touchstone remains whethgmpanticular plaintiff was subjected to
objectively and subjectively severe or pervasivassing conduct. Following extensive

interviews with women currently or formerly connegtto BCS, including the majority of

%86 \Whidbee v. Garzarelli Food Specialties, [223 F.3d 62, 69-70 (2d Cir. 2000).

%87 See, e.g., Schwapp v. Town of Avdrg F.3d 106, 111-12 (2d Cir. 199Pkerry v. Ethan
Allen, Inc, 115 F.3d 143, 151 (2d Cir. 1997).
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graduate students and post-doctoral fellows whkeem Jaeger’s lab from 2007 through the
present, we are not aware of any woman who wewasl subjected to objectively and
subjectively severe or pervasive harassing condttyithstanding the various categories of
unprofessional and disturbing behavior by Jaegerwie credit.

In particular, five categories of behavior or sasarrant further discussion.

First, Jaeger was sexually promiscuous in the gdredore 2014, and he developed a
reputation as a “womanizer” as a result. He had éonsensual sexual relationships with
prospective, current or former UR students betv28§y and 2011, and he engaged in several
more sexual encounters with other academics fronabtRelsewhere. Although these
relationships may evidence poor judgment, the laeschot prohibit consensual relationships in
the workplace. Courts consistently hold that nag sex discrimination for a supervisor to
engage in a workplace romance with a subordinae) & the “paramour” enjoys preferential
treatment, and that a sexual relationship betweawala supervisor and a female subordinate
does not, in itself, create a hostile environmentother women employees who may feel
uncomfortable about the relationsAff. In addition, UR’s Intimate Relationships Policy i
effect before 2014 permitted, though it stronglyodiuraged, sexual relationships between
faculty and students. While we recognize that ddegonsensual sexual relationships may have
had a variety of negative consequences, includatgrially undermining morale among female

colleagues and students and damaging BCS’s reputaind that other employers and

%88 gSee, e.g., DeCintio v. Westchester Cty. Med, 837 F.2d 304, 307-08 (2d Cir. 1986@t.
denied 484 U.S. 825 (1987Kelly v. Howard I. Shapiro & Assocs. Consulting EagP.C,
716 F.3d 10, 14 (2d Cir. 2013rasner v. HSH Nordbank AG80 F. Supp. 2d 502, 517-18
(S.D.N.Y. 2010)Gale v. Primedia, In¢.No. 00-CV-5700, 2001 WL 1537692, at *3
(S.D.N.Y. 2001)Foster v. Humane Soc’y of Rochester & Monroe @yg., 724 F. Supp.
2d 382, 392-94 (W.D.N.Y. 2010Fattoruso v. Hilton Grand Vacation873 F. Supp. 2d
569, 576-77 (S.D.N.Y. 20123ff'd, 2013 WL 2123088 (2d Cir. 2013).
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educational institutions prohibit consensual relaghips in order to avoid these types of
potential harms, Jaeger’s consensual relationslop®t support a legal finding of sexual
harassment or a policy violation at the times thegurred. We are also aware of no evidence to
support claimants’ characterization of Jaeger ‘@&x®ual predator.” Critically, we are aware of
no evidence—or even allegation—that Jaeger eveagatyin sexual assault or any other non-
consensual sexual contact whatsoever.

Second, the evidence, including Jaeger’s admissastablishes that Jaeger on occasion
made sexual comments or jokes in conversationsstuittients and peers. The evidence
indicates that most of his comments were not censdl “unwelcome.” Two former female
students from Jaeger’s lab, for example, activalyipipated in sexual banter with Jaeger and
never felt “demeaned” by or “uncomfortable” witheger's sexual comments. Several other
credible witnesses, however, did express thatwerg bothered and distressed by his
comments. Although there is evidence of a largalyar of inappropriate comments overall in
the seven-year period between 2007 and 2014, gatiadly in the first few years of that range,
given the nature of the comments, the social cesitiexwhich most of them were made, and the
lengthy time period covered, we do not believeahidence would ultimately substantiate any
potential plaintiff's claim that the comments werdficiently continuous and concerted to be
deemed pervasive by a court and that the plawaf therefore subjected, as the law currently
defines it, to severe or pervasive harassing cdrahia result of the comments.

Third, the evidence, including Jaeger’s admissiaisx) establishes that Jaeger engaged
in flirtatious behavior, especially in social setfs. For example, one former female student told
us that Jaeger made “a pass” at her while they withea group of students and faculty at a

local bar in 2007, which she found unwelcome. Aeotstudent told us that Jaeger often stood
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close to her and that he once touched her armaddhat “everybody should be a hedonist.” At
a holiday party in 2008, Jaeger told a group odietis and faculty that a male professor found a
female graduate student attractive, and the festattent, who was present for this highly
inappropriate comment, was understandably deepiyifired. There is no evidence, however,
that Jaeger’s flirtatiousness ever crossed afiiteeinsistently pursuing a sexual relationship with
any student or colleague after being rebuffed fusieg to take “no” for an answer.

Fourth, Jaeger consistently blurred social andgasibnal lines and socialized more
frequently with graduate students and post-docfetiaws than other BCS faculty members.
This pattern may have led some students to fesbkpre to socialize with Jaeger. Indeed, one
student who came to UR to work with another adyiset also Jaeger, said she felt sufficiently
uncomfortable that maintaining a professional refeghip with Jaeger “needed to be integrated
into a larger social component” that she eventusttypped working with him.

Fifth, Jaeger, primarily in his early years aseutty member, was aggressive,
demanding and harsh in critiquing students’ anteagues’ academic work. Some students and
post-doctoral fellows from those early years—meth @omen—described him as “mean,”
“cruel” and a “bully.” As a result of these behang and his demeanor, some students of both
genders avoided him in the academic setting, anddde some women, more than men,
uncomfortable in social settings as well.

Our review indicates that, in the pre-2014 peritakger’s reputation for promiscuity, his
penchant for making sexual comments, his flirtagrmess, his blurring of boundaries and his
harsh demeanor in academic contexts made him azotafigure within BCS. While he was
liked and admired by many students and colleadesjas disdained and avoided by others.

Our review also indicates that his particular mixraits and behaviors was more offensive and
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off-putting to women than to men. At least ten &engraduate students and post-doctoral
fellows in BCS reported to us that they chose micvyaeger, either socially or academically or
both, in this period. We credit this evidence.dAme credit that it is very problematic for a
variety of reasons that more women than men woelldui off by a particular professor’s traits
and behaviors. We note, though, that it is difficw impossible to disentangle the motivating
factors that would be supportive of a legal claamdexual harassment (such as sexualized
comments if they were pervasive) from those whiclul not (such as Jaeger’s harshness as an
academic critic). The perspective and experiefiegaoch woman with whom we spoke was
different. Ultimately, while we fully appreciatbét Jaeger’s traits and behaviors in the pre-2014
period were harmful to a number of BCS studentstarile BCS and greater UR communities

in a variety of ways, we conclude that they did viotate applicable legal standards governing
sexual harassment claims under Title VII, Title the NYSHRL or UR Policy 106.

4, Discussion of Hostile Environment Claims Based onagger’'s Conduct
from 2014 Onwards

For the period from 2014 through the present, thgesice does not support a conclusion
that any UR student or employee was subjected lawdinl sexual harassment as a result of
Jaeger’s conduct. All of the problematic traitsl éehaviors discussed in the prior section were
essentially absent or markedly toned down in thegddrom 2014 forward. There is no
evidence that Jaeger engaged in any sexual redaimsin this period with anyone other than his
3?89

current partner, who moved to Rochester in theofa®01 We found very little evidence

that his reputation as a “womanizer” was knowntioilents in the department after 2014, prior

89 The EEOC Complaint implies that Jaeger had aalestperience with a prospective
graduate student named “Jane Doe” in 2015. Asesddcsupra at Section 11.B.3, we
found this allegation to be unfounded, and it wagrapriately withdrawn in the federal
complaint.

161



to the publication of the EEOC Complaint. One adger’s female graduate students, for
example, stated that, prior to reading the EEOC @aimt, she was not aware at all of Jaeger’s
previous sexual relationships with women or thah&e a reputation as a “womanizer.” She
said she was “surprised by the Complaint.” Anofkenale graduate student said Jaeger “has
given [her] compliments” during this period, but@masized that Jaeger never “made a pass” at
her and noted that she did not feel uncomfortalile such compliments.

There was also insufficient evidence to suppoytalegation that Jaeger’s sexual
commentary and innuendo were unwelcome or pervakiviag this period. All of the students
and post-doctoral fellows we interviewed who workath Jaeger since 2014 told us that they
did not feel uncomfortable with any sexual commemtsinuendo that Jaeger may have made in
their presence, which, by all reports was, in argng, very infrequent.

The complaints claim that Jaeger maintained ainclasive boys’ club atmosphere in
his lab. Our investigation revealed that the emwinent in Jaeger’s lab during the period from
2014 forward was, in fact, “very welcoming” and piced a sense of “community” for the
individuals who were part of the lab. We foundttstaidents and post-doctoral fellows in the lab
were “close-knit” and appeared to get along wittheather and with Jaeger. In particular,
various female undergraduates described feelingartable in the lab and being part of the lab
“‘community.” We found no evidence of women in tab being treated differently than their
male peers or being excluded from professionaboias opportunities.

The complaints assert that Jaeger facilitated bimgéing and drug use and pressured
students to socialize. There was insufficient emck to support this claim. Although Jaeger
continued to socialize with students during thigqeg we found that students socialized with

Jaeger voluntarily and without undue pressure thece was no evidence to indicate that Jaeger
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attended graduate-student parties uninvited. Jacgenale students told us that they “really
enjoy [Jaeger’s] company and actually want himdg@lesent at social events.” Withesses
denied that binge drinking or drug use was commalthough there was alcohol consumed at
one lab retreat, students told us that “there wadrimking excessively and no one was falling
over” and “nobody got rowdy.”

The complaints allege that Jaeger is a bully, wHbaesh criticism” was feared by his
students. During the period from 2014 forward,eohthe students or post-doctoral fellows
whom we interviewed described Jaeger as a butigedd, many of them stated that Jaeger’s
criticism, while “direct,” was not “over the top'hd was generally constructive. Overall,
Jaeger’s students and post-doctoral fellows duhiggperiod consider him to be a very
supportive mentor.

5. Summary of Sexual Harassment Conclusions

In sum, we find that the evidence does not supgpodnclusion that any Complainant or
other UR student or employee has been subjectedldovful sexual harassment as a result of
Jaeger’s conduct. We emphasize that this is & ¢egelusion, based on applying the facts as
we understand them to precise legal standardsvitnaiti govern a claim under Title VII, Title
IX or the NYSHRL, and that apply derivatively tomaplaints made under UR Policy 106. We
do not presume to be arbiters of any broader dtbicsocietal judgments, and we recognize that
some of Jaeger’s conduct may be reprehensiblente selevant constituencies. By providing
our legal conclusion, we do not imply that Jaegeosduct was free from fault or that a
reasonable business judgment could not have beda hjaUR to respond to his behavior in a

more punitive fashion than UR chose to do.
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To the contrary, we fully appreciate that his castdn the period before 2014 was, at
times, reckless, immature and highly unprofessioittainay have harmed the BCS and broader
UR communities in a variety of ways, including hydermining the academic mission and
harming UR’s reputation among students, prospestudents, the broader academic
community, alumni and donors. Because of concabosit these kinds of harms, many
employers and educational institutions impose stadslfor defining prohibited sexual
harassment that are more exacting than the stasddmidh governed Jaeger’s conduct,
especially in the period before 2014; indeed, Us%s relevant policies have become more
exacting and we are recommending that further eséraants be considered. Likewise, some
municipalities (including New York City, for exang)limpose more exacting standards for
defining prohibited sexual harassment, which sofmlaeger’s conduct would likely have
violated.

Our legal assessment here, however, must be grdoundiee standards that governed
Jaeger’s conduct at the relevant times.

B.  Retaliation®®
1. Governing Legal Standards

Laws that prohibit sexual harassment also makelawful for an employer or
educational institution to retaliate against tha$® in good faith complain about or engage in
other protected activity to oppose sexual harassmBm establish a claim for unlawful

retaliation, a plaintiff must prove that a matdyialdverse action was taken against her because

90 The federal complaint includes a number of caon$estion in addition to the retaliation
causes of action, such as defamation counts, bugrdvamen of these claims is
substantively duplicative of the retaliation claims
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she filed a sexual harassment complaint or engegetther protected activities, such as
participating in a sexual harassment investigation.

Not all activities receive protection from retaitat. There is no legal protection for
making a complaint in bad faith or for engagind@havior that disrupts an employer’s
legitimate fact-finding and deliberative process&he law recognizes that, in addressing a claim
of discrimination or harassment, employers arenalbto take action “to preserve a workplace
environment that is governed by rules, subject¢ban of command, free of commotion, and
conducive to the work of the enterprisé?” As one court put it, “[a]lthough an individualsha
right under Title VII to speak out against unlawéumhployment practices and discrimination, he
does not have the right to do so in any manneidasps.>®*

Only “materially adverse” actions against an empwho engages in protected activity
support a retaliation claif?* To be “materially adverse,” the retaliation mbetso “harmful”
that it would dissuade a reasonable person fronghmj a sexual harassment complafht.

“[T]rivial harms” — the “petty slights or minor angances that often take place at work and that

all employees experience” — are not enough to Buatelaim of retaliationi®®

91 papeling 633 F.3d at 9IMatima v. Cellj 228 F.3d 68, 78-79 (2d Cir. 2000).
92 Matima, 228 F.3d at 79.

93 Finn v. N.Y. State Office of Mental Health-Rockl&sychiatric Ctr, No. 08-CV-5142,
2011 WL 4639827, at *18 (S.D.N.Y. 201&ff'd, 489 F. App'x 513 (2d Cir. 2012).

94 Tepperwien v. Entergy Nuclear Operations, Ji663 F.3d 556, 568 (2d Cir. 2011).

9% Shultz v. Congregation Shearith Israel of City 0¥ N867 F.3d 298, 309 (2d Cir. 2017)
(internal quotation marks omitted).

9 Tepperwien663 F.3d at 568 (internal quotation marks omjtted
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2. Discussion of Retaliation Claims

The complaints attempt to characterize virtuallgrgnaction taken by UR in response to
and in the aftermath of the March 2016 complaintrdawful retaliation. As a general matter,
this characterization of UR’s actions conflatesawrflul retaliation with disagreement about
UR’s conclusions and decisions about Jaeger anat &loov to handle a sensitive situation. This
has, unquestionably, been a wrenching period imigtery of UR, and we appreciate that many
people in the UR community, including the Complaiisa have deeply held convictions about
how the matter should have been decided and handli&ddo not doubt that the Complainants
genuinely believe that Jaeger should have beeedutof more severe discipline and that UR
made many missteps in the way it addressed theeoaicaised and communicated about the
issues. At the same time, we are sympatheticeehhllenge UR faced in navigating a difficult
personnel matter that spawned highly contentiotesnecine disagreements and, ultimately, a
campus, alumni and public relations crisis. Intsaclimate, disagreements about UR'’s actions
are inevitable.

For purposes of the legal analysis, though, URlarfato acquiesce to the Complainants’
views about how that matter should have been hdmtles not amount to retaliation prohibited
by law. Under the law, an employer or educatiamstitution has no obligation to acquiesce to a
complaining witness’ view about how a sexual haresg allegation should be investigated or
handled, so long as the employer or educationgétutien does not take a materially adverse
employment action against the complaining witnes®ialiation for the witness engaging in

protected conduct.
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More specifically, we conclude that each of thegsitions of unlawful retaliation
contained in the complaints is legally flawed bessathey fail to satisfy one or both of the
prongs necessary under the law.

First, the alleged retaliatory actions, whethersidered in isolation or collectively, were
not materially adverse. Putting aside the voluntasignations of Aslin and Hayden (addressed
below), we find that no other Complainant accushegUniversity of retaliation experienced any
change in his or her employment status that couddify as “materially adverse.” Indeed,
contrasted against their purportedly feeling reprided or disrespected (which fails as a matter
of law to qualify as “materially adverse”), manytbé Complainants enjoyed objectively
demonstrable advancements in their careers angsstbtJR during the period in which they
claim that they suffered retaliation. For examjeViay 2016, the Board of Trustees approved
Cantlon’s promotion to Associate Professor withuteri®” in September 2016, DeAngelis wrote
a letter recommending Kidd for the Sloan Researtlo®wship”° in December 2016, Jaeger
wrote a letter to “fully support” Mahon’s promotida Associate Professor with tendrféin the
spring of 2017, Jaeger wrote to “fully support”ppainting Kidd and Piantadosi as Assistant
Professors following their third-year revie®®8:and, in 2017, Mahon was promoted to Associate
Professor.

Second, for the reasons detailed in Section Il.€found insufficient evidence to

establish a linkage between UR’s actions and aotepted activities. Instead, we determined

97 May 10, 2016 Email from G. DeAngelis to J. Cantlo
%% Exhibit 44.
%% Exhibit 45.

600 Feh. 28, 2017 Email from F. Jaeger to G. DeAsgeli
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that most of the purportedly “adverse” actions waieen in response to non-protected activities,
such as breaching confidentiality during the inigagton, attempting to recruit faculty members
to the anti-Jaeger “side,” threatening Jaeger, gingan “vigilantism,” and disrupting
department meetings and decision-making.

The litany of actions characterized as retaliatoghe complaints is very lengthy,
running into the dozens. We do not attempt in gzl analysis to address each such allegation
individually, as we have already addressed thdiagtan allegations in detail in Section 11.C and
explained why the evidence does not support th&lso, many of the allegations are patently
insufficient to qualify as “materially adverse” elmpment actions under the law. Two broad
categories of challenged actions, however, waftatiter discussion because they appear to
represent the primary themes of the Complainaetaliation claims.

(a) Express and Implicit Criticism

The core of the retaliation claims in the compkiappears to be that UR in its statements
in the aftermath of the Nearpass investigation esgly or implicitly criticized Aslin, Cantlon
and others, who were supportive of their viewslenlaeger matter. These challenged
statements include, among others: (1) the Julp2@tter discouraging “gossip® (2) the
November 2016 Memo discussing a “wealth of rumaows ia some instances

misinformation”®°? and (3) statements at the January 2017 facultyingeéiscouraging

“rumors” and “bullying.’®%

01 EEOC Compl. 1 210; Fed. Compl. 1 253.
%02 EEOC Compl. 1 237; Fed. Compl. 1 288.

%03 See, e.g EEOC Compl. 1 306(c); Fed. Compl. ] 382(c).
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As detailed at length in Section 11.C, followingetMearpass investigation, Aslin, Cantlon
and others engaged in disruptive, non-protectadityctsuch as antagonistic behavior towards

%4 the unauthorized

fellow faculty members, efforts to recruit facuthembers to their “side’
disclosure of confidential information, attemptsribluence the investigative process and
aggressive tactics relating to departmental hiaing retention decisions. Several witnesses told
us these activities resulted in a “toxic” and “digd” departmert®® For example, one senior
faculty member told us that there was no “hostilipwvard Aslin, Cantlon and others when they
first brought their complaints about Jaeger’s camdout that attitudes towards them changed
over time due to how they interacted with theirrgeespecially when attempts to recruit fellow
faculty members to their “side” crossed the lin® imerbal threats, bullying and breaches of
confidentiality®®® This faculty member said that Aslin, Cantlon atiders became “combative
towards those who didn’t agree with their decidioibreak confidentiality, [and some] faculty
felt their words were manipulated to achieve careaids, and faculty objected to having threats
of departure used as a bargaining strat8fy.Efforts by some faculty members to remain

impartial were met with “bullying” and, eventualljhis behavior led to the creation of a toxic

environment within the departmefif

%04 July 1, 2016 Email from B. Hayden to Certain Céaimants.

%95 Oct. 13, 2016 Interview with Faculty 12; Oct. 2817 Interview with Faculty 5; Nov. 28,
2017 Interview with R. Clark; Faculty 13 Notes oB@&C Complaint.

%9% Faculty 13 Notes on EEOC Complaint.

607 Id.

%8 4,
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The statements made by UR which the complaints tseekaracterize as “retaliatory”
were, by and large, attempts (albeit not succes&fuéssen the divisiveness and discord caused
by some of the Complainants’ non-protected acéisitiLennie and Culver’s July 2016 Letter is
an instructive exampl®? The evidence shows that the letter was issuedadtdr several
faculty members, including Jaeger, complained todbBut breaches of confidentiality by
certain of the Complainant®® Clark’s November 2016 Memo was likewise a respdnsyood
faith concerns raised about disruptive workpladealv®r by certain of the Complainafits.
Dissatisfied with the outcome of the Nearpass itilgason and subsequent appeal, Aslin sent
Jaeger a letter on November 2, 2016 threateningaice the allegations public and vowing that
Jaeger would “never have a joint research projeictt, grant, or joint student” with him or
Piantadosf** The November 2016 Memo was drafted only afterdtier was brought to the
attention of UR administrators, they interpreteasita threat, and they determined that some
statement aimed at trying to address the growingigeness and discord within the department
was warranted"?

In addition to concluding that the statements suaswere not made to retaliate against

the Complainants for their protected activitiest (father were made in an attempt to address the

609 Exhibit 7.

®10 Oct. 24, 2017 Interview with P. Lennie; Oct. 2017 Interview with G. Culver; Aug. 18,
2016 Email from F. Jaeger to G. DeAngelis, G. Noand S. Wormer.

611 Exhibit 8.

®12 Nov. 2, 2016 Letter from R. Aslin to F. Jaeger.

®13 \We credit that three additional BCS professorsaenof whom were among the

Complainants—complained about the content of theelter 2016 Memo. The thrust of
their complaint, however, was that the memorandaniributed to department turmoil, not
that it amounted to retaliation against claimar&ghibit 38.
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consequences of the Complainants’ unprotectediesiand the turmoil in BCS), we also
conclude that the statements do not constituteérnadly adverse” employment actions. Verbal
reprimands and criticisms of an employee are naenaly adverse employment actions. Even
if a reprimand is based on “false[]” or erronecast$ or is otherwise unjustified, as the
Complainants here assert, that alone does nofaramshe reprimand into an adverse
employment actiofi** Additionally, “merely being given the proverbi@ild shoulder by one’s
coworkers (even assuming that this could be imptde¢de employer) is not enough to show that
one has suffered an adverse employment actionThus, to the extent any of the Complainants
were irritated or offended by statements which tt@ytend expressed or implied a criticism of
them, such reactions reflect the types of “triviafms” or “petty slights or minor annoyances”
that are legally insufficient to sustain a retadiatclaim®°

(b) Constructive Discharge

The federal complaint alleges that UR, in retadiathgainst them for their protected
activities, “constructively discharged” Aslin, Heibnner and Hayden. To establish a
constructive discharge claim, a plaintiff must prdlat the employer subjected him to
conditions that were “so intolerable” that any ‘$eaable person” would have felt compelled to

resign®*’

®14 See Cody v. Cty. of Nassd&i¥7 F. Supp. 2d 623, 645-46 (E.D.N.Y. 20G8§d, 345 F.
App’x 717 (2d Cir. 2009).

%15 McCullough v. Xerox Corp942 F. Supp. 2d 380, 387 (W.D.N.Y. 2013).
616

Tepperwien663 F.3d at 568 (internal quotation marks omjtted

®17 Green v. Brennanl36 S. Ct. 1769, 1776 (2016) (internal quotatitarks omitted)see also
Petrosing 385 F.3d at 229.
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As to Aslin, we conclude that, as a matter of [dwe, conduct to which he claims to have
been subjected was not so “intolerable” that it Mla@ompel any reasonable person to resign. In
addition, we conclude that most of the actions &lduch Aslin complains (such as the
reprimands of him that he implies were embeddetenJuly 2016 Letter, the November 2016
Memo and comments at the January 2017 faculty ngdetvere not “materially adverse”
employment actions, as a matter of law, and wetgim@any event, taken to retaliate against him
for engaging in protected conduct.

Heilbronner and Hayden allege that they were canstely discharged, in retaliation
against them for Hayden’s protected activities,dose UR failed to offer a position in BCS to
Heilbronner and failed to make a more attractierab try to retain Hayde? As detailed in
Section 11.C, the evidence does not support corahgseither that the challenged decisions were
motivated by any retaliatory animus or that Hayderleiloronner were subjected to such
intolerable working conditions that a reasonablesge in their positions would have felt
compelled to resign. Although the evidence dematss that the deliberations about
Heilbronner’s candidacy were highly contentious; investigation indicates that the primary
cause of that contention was the disruptive condti€antlon and others, including repeated
threats to resign if Heilbronner did not get arenft® The fact that Jaeger, like a majority of his
colleagues, voted to offer the open BCS positiosoimeone other than Heilbronner also does
not support a retaliation claim. As a faculty memklaeger was entitled to vote, and there is no

evidence that his vote with the majority was mdeeaby any retaliatory animus.

®18 EEOC 11 326(d), 326(e); Fed. Compl. 11 437(dj(e)3 447.

®19 Oct. 12, 2017 Interview with G. DeAngelis; Oc8, 017 Interview with Faculty 12; Oct.
13, 2017 Interview with Faculty 13; Mar. 12, 201mdil from G. DeAngelis to G. Culver
and P. Lennie.

172



In any event, Heilbronner ultimately was orallyey#d a tenure-track position in
neurology at URMC, a highly-coveted position in eeademic world?° Heilbronner was given
a draft offer letter, which was in the process@hl cleared by UR’s HR Department when
Heilbronner accepted the offer from University oinkesota. BCS also made Hayden a
competitive offer similar to or greater than theergion offers previously received by most of his
BCS colleague®” In short, neither of them was subjected to wagldonditions that were so

“intolerable” that any reasonable person subjetteétiem would have felt compelled to resign.

V. POLICY ANALYSIS

We reviewed and analyzed UR'’s policies and procesitelating to the handling of
complaints alleging sexual harassment, and, adetketaelow, we conclude that they comply
with law and are substantially consistent with piek in effect at peer universities. We
nevertheless make recommendations for further ex@maents to the policies in Section V, and
we note that certain of the Complainants’ suggestior improvements in procedures and the
complaint process for claimants and witnesses atketaken and have informed both our review
and recommendatioré?

A. Intimate Relationships Policy

UR’s current Intimate Relationships Policy for fégland students, enacted in May

2017, provides, in pertinent part:

620 Apr. 24, 2017 S. Heilbronner Offer Letter; De8, 2017 Interview with J. Foxe.

%21 May 5, 2017 B. Hayden Offer Letter.

%22 Although we make recommendations in Section ¥etdse and enhance certain policies,

those recommendations should not be read to inhallythe current policies do not comply
with the law.
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Faculty members shall not accept academic authonsr any
student or post-doctoral fellow with whom they @mtty share an
intimate personal relationship, or with whom thegvé shared
such a relationship in the past.

[.]

Faculty members shall not enter into romantic omxuaé
relationships with undergraduate students of thévéssity, nor
shall they enter into such relationships with angmbers of the
University community (including all students andspdoctoral
fellows and prospective students and post-doctielé&dws) over
whom they exercise academic authoff.

The policy’s definition of “exercising academic hatity” is broad and includes conduct

that goes beyond direct supervisory relationshgig/ben faculty and students, including

“making professional recommendations, and takirigpas to affect grades, grants, honors, and

admission to academic progranié®”

The policy allows for “[e]xceptions” when thereas'written plan to manage the

professional relationships for the protection @& garties involved,” which must be approved by

the OOC®* Faculty members are required to report theiticaiahips that come within, or may

come within, the scope of the polit3/.

A prior version of the policy, in place before 20hs considerably less strict. Under

that policy, intimate relationships between facuitgmbers and students, including

623

624

625

626

Exhibit 1.
Id.
Id.

Id. The UR Intimate Relationships Policy does nounegthird parties who learn of a
prohibited faculty-student relationship to disclaisat fact to superiors. The University’s
policy for all other supervisor-subordinate relasbips (Exhibit 2), however, does place an
affirmative disclosure obligation on third parti®go learn of a conflicting relationship.
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undergraduates, with whom the faculty member haliract, current supervisory or evaluative
relationship” were “strongly discourage[d],” buttqmohibited®®’ In May 2014, the policy was
revised to make it a violation for a faculty membzhave an intimate relationship with an
undergraduate student or with any member of thecdiRmunity (including graduate students
and post-doctoral fellows) over whom the facultynmber “exercise[s] the authority of [his or
her] faculty position.®?® The policy in place in May 2014 also made it @ation for faculty
members to “accept supervisory, evaluative, orsadyiauthority over any student or post-
doctoral fellow with whom they currently share atimate personal relationship, or with whom
they have shared such a relationship in the [§ast.”

As noted, there were efforts in the wake of theg@a@vestigation and aftermath to
further enhance the policy. The Administration &adulty Senate worked to reform the policy
from October 2016 until May 201°7° The current version of the policy differs fronethlay
2014 policy in three key respects: (i) by expandhmgscope of prohibited faculty-student
relationships (with a broad definition of “acaderaigthority,” that includes as examples
“teaching, mentoring, supervising, making profesailcecommendations, and taking actions to

affect grades, grants, honors, and admission tdesei& programs”); (ii) by adding warning

%27 University of RochesteFaculty HandbooKrevised February 2007 aculty Handbook
(revised July 2008). Emails indicate that, in 20412, Seligman and the OOC began to
stress their shared view that the Intimate Relatigos Policy should be made more
restrictive. On July 19, 2012, Seligman wrotenreanail to an OOC lawyer regarding his
concern about “the inappropriateness of a facuéynimer being involved with a student
who is in her or his class and whom he or she grad@uly 19, 2012 Email from J.
Seligman to S. Stewart.)

%28 University of RochesteFaculty HandbooKrevised May 2014).

629 Id.

®30 Nov. 30, 2017 Interview with Faculty 4 and Fagulo.
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language that where a power differential existstirhate relationships have the potential to
expose both parties to conflict of interest, and lvave adverse effects on the climate of a
department or program”; and (iii) by requiring B©C to approve any management pl3is.

The current Intimate Relationships Policy is cotesiswith federal law. Nothing in Title
IX precludes a university from implementing polgierohibiting sexual conduct or sexual
relationships between students and adult emploi/esnd while Title IX does not prohibit
faculty-student relationships, guidance issuedneyRepartment of Education’s Office of Civil
Rights—the federal agency that administers andreefoTitle IX—acknowledges that even
when there is a supposed consensual relationshigebe an adult employee and a student, there
is a strong presumption that sexual conduct betwhesm is not consensu&f Therefore, from
a Title IX compliance perspective, it is generatvisable that a university implement some
restrictions on faculty-student relationships.

It is notable that UR’s Intimate Relationships Pplis one of the more restrictive policies

in academi&®* UR is, for example, one of the few universitie®ur sampling of 19 members

%31 CompareExhibit 1, with University of RochesteFaculty HandbooKrevised May 2014).

®32 SeeU.S. Dep't of Educ. Office for Civil Right&evised Sexual Harassment Guidance:
Harassment of Students by School Employees, Otinger8s, or Third Partiess-7 (66 Fed.
Reg. 5512, Jan. 19, 2001) (“Harassment Guidaneggijable at
https://www2.ed.gov/about/offices/list/ocr/docs/slug.pdf. While Title IX does not
prohibit faculty-student relationships, guidancauisd by the Department of Education’s
Office for Civil Rights—the federal agency that adisters and enforces Title IX—
recognizes the unique concerns involved when theskar is in a position of authoritid.
at 8.

633 Id.

%34 We reviewed and analyzed relevant policies aep@esentative universities of the

Association of American Universities (“AAU”), of vich University of Rochester is a
member. These universities are: Brown Universitgse Western University, University of
Chicago, Columbia University, Cornell Universityuke University, Emory University,

176



of the AAU to have an outright prohibition on rétatships between faculty members and
undergraduate studerifS. One of the few universities in this sample grthat has a stricter
policy than UR is Stanford University, which proirelationships between faculty members
and graduate students in the same department apnogyr division®*® Northwestern University
does not prohibit faculty-graduate student relaiops in the same department, but it does
require disclosure so that a management plan cguitba place to deal with any potential
conflicts of interest®’

B. Policy Against Discrimination and Harassment

UR Policy 106 is UR’s policy against discriminatiand harassment that applies to
complaints made against faculty members, staffathdr non-student members of the UR
community®*® The current version of UR Policy 106, which cainte effect in December 2013

and underwent minor, non-substantive revisionit4?2 defines sexual harassment as any

Harvard University, Johns Hopkins University, Unsigy of Michigan, New York
University, Northwestern University, University BEnnsylvania, University of Southern
California, Stanford University, Tulane Universityanderbilt University, Washington
University in St. Louis and Yale University.

In an Appendix, we provide a comprehensive benckimg analysis comparing relevant
University policies and procedures and those iaatfat peer universitiesSeeAppendix B.

%35 Brown, University of Chicago and Yale are theyasther universities in our sample to

prohibit such relationshipsSeed.

%3¢ Stanford UniversityAdministrative Guide 1.7.2 Consensual Sexual or &im

Relationships in the Workplace and Educationalisgt®, available at

https://adminguide.stanford.edu/printpdf/chaptaubthapter-7/policy-1-7-2.
®37 Northwestern UniversityConsensual Romantic or Sexual Relationships betwaeulty,
Staff and Student8, available at
http://policies.northwestern.edu/docs/ConsensudatiRkas 011314.pdf.

638 Exhibit 3.
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“unwelcome sexual advances or requests for seauvalt$, or other verbal or physical

acts/conduct of a sexual or sex-based nature” when:

1)

2)

3)

submission to such conduct is made either exglior
implicitly a term or condition of an individual's
employment or academic success;

submission to or rejection of such conduct byrahividual
is used as the basis for an employment or academic
decision affecting such individual; or

such conduct has the purpose or effect of worgbly
interfering with an individual's work or academic
performance or creates an intimidating, hostileféensive
working or academic environmerft:®

To qualify as harassment, the conduct must alssuféciently severe or pervasive” and

“objectively and subijectively ha[ve] the effect(@) unreasonably interfering with an

individual's work or equal access to educationd)rgreating an intimidating, hostile, or

offensive work or academic environmeft®

UR Policy 106 mirrors federal laws and regulatidefining and proscribing sexual

harassment and is similar to how other universidigfine sexual harassméfit.

639

640

641

Id. The first and second elements described abdeetreso-calledjuid pro quosexual
harassment, while the third element refers to leostbrk/academic environment sexual
harassment.

Exhibit 3 (emphasis in original).

See?29 C.F.R. § 1604.11 (“Unwelcome sexual advanazpjeasts for sexual favors, and
other verbal or physical conduct of a sexual natorestitute sexual harassment when (1)
submission to such conduct is made either expliottlimplicitly a term or condition of an
individual’'s employment, (2) submission to or réjec of such conduct by an individual is
used as the basis for employment decisions affgstich individual or (3) such conduct has
the purpose or effect of unreasonably interferintdp &n individual's work performance or

creating an intimidating, hostile or offensive wimik environment.”); Appendix B.
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UR Policy 106 also “prohibits retaliation [by thd&Rpagainst any person who complains
of or opposes perceived unlawful discriminatiorharassment, including those who patrticipate
in any investigation under this policy or other ggeding involving a claim based on a protected
class.®** The policy defines retaliation as “adverse aétiafien against an individu&t®* UR
Policy 106’s prohibition on retaliation is also smtent with Title VII, Title IX and the anti-
retaliation policies of other schodt

C. Policy on Conflicting Relationships

UR’s Conflicting Relationships Policy, or UR Politg1, has traditionally been
considered an anti-nepotism policy. It providest tfin]o employee involved in employment
decisions may make, participate in, or attemphtlménce employment or evaluative decisions
involving a relative or closely related person,tiwirelative or closely related person” defined
to include “any individual currently or within thgrior two years sexually or romantically
involved in a consensual relationship with any énsity employee®® UR Policy 121 requires
that conflicting relationships be disclosed andamagyement plan be put in pl&é@.

An older version of the policy, in effect from 20@52012, did not define conflicting

relationships to include supervisors and subordiat an intimate relationshif’

642 Exhibit 3.

%43 |d.; see supraat Section III.B.1.

%44 42 U.S.C. § 2000e-3(a); 34 C.F.R. § 106.71 (ipooating 34 C.F.R. § 100.7(e) by
reference).

645 Exhibit 2.

646 Id.

®47  University of RochestePolicy 121(revised June 2005).

179



Compared with the AAU universities in our sampl& bow has one of the more robust
and restrictive nepotism policies from the perspeadf prohibiting intimate relationships,
providing for procedures for reporting and managenoé¢ such relationships, and establishing
discipline for violations of the polic§*®

D. Information Technology Policy

Although noting that faculty and other users “has@sonable expectations of privacy in
their uses of IT Resources,” UR’s IT Policy broadiythorizes UR to access and review emails
sent, received, created, or stored on UR systémEmails stored on UR servers that are
“personal’—t.e., “faculty and student research, teaching, learoingersonali(e. non-

University related) emails”—can be accessed angwsad when such access is “determined
reasonable” by a senior administrative officerbManagement>® As relevant here, the policy
explicitly provides that access is “reasonablediider “[t]o investigate or prevent a violation of
law or University policy” and “[tjo comply with aubpoena, warrant, court order or similar legal
process, including a discovery request or a litoggastay order issued by or investigation
undertaken by the OOC in connection with a poténtim in anticipation of litigation®* The
policy provides that all other emails prepared bgaulty member in connection with his or her
job responsibilities are “University Communicatidtisat can be accessed by the University “as

needed for the purpose of carrying out UniversitgiBess without seeking prior approva”

%48 SeeAppendix B.

649 Exhibit 15.

%50 .
%51 .

652 Id.
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UR’s IT Policy is fully consistent with the poligef peer universities, which also permit
the review of emails stored on university servarsannection with investigations into violations
of university policies or procedures, among otleaspn$>® Like UR, many universities
indicate that users have a reasonable expectdtjanvacy, but then also broadly allow review
and collection of email&*

E. Investigation Policies and Procedures

UR’s policies and procedures relating to investiget of sexual harassment allegations
are substantially in compliance with the requiretaaxi Title VII and Title IX and consistent
with the policies of most peer universitf&s.

Pursuant to UR Policy 106, sexual harassment awlichination can be reported to the

relevant department chair or dean, the Office ofidn Resources, the Equal Opportunity

%53 For example, the policy applicable to Harvardugnsity’s T.H. Chan School of Public
Health explicitly states that “Employees have npestation or right of privacy in anything
they create, store, send, or receive on Harvaatispaters, networks or telecommunications
systems.” Harvard University T.H. Chan School obkc Health,Information Security and
Privacy, available athttps://www.hsph.harvard.edu/information-
technology/resources/policies/security-privacy-gek/information-security/. Columbia
University’s policy provides that “in the contextalitigation or an investigation, it may be
necessary to access Data with potentially relewvdotmation.” Columbia University,
Acceptable Usage of Information Resources PpRcgvailable at
http://policylibrary.columbia.edu/files/policylibhce_shared/Acceptable_Information_Reso
urces_Usage.pdf.

%54 Columbia, for example, notes that it “respecesgitivacy of individuals and keeps User files

and emails . . . as private as possible.” Colurblmeversity, Acceptable Usage of
Information Resources Policy, 2.

%55 During the course of the investigation, we weetacted by only one person (a parent) with

concerns about how a student-on-student sexuallassanplaint had been handled. We
reviewed that complete file and found nothing tggast that the University mishandled the
complaint. Rather, the University investigated ¢benplaint, offered academic
accommodations and counseling for the student waebénd worked to ensure the student’s
safety despite the fact that the student choseonoike a formal report.
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Compliance Office, the Office of the Intercessotte OOC®™® If the matter cannot be resolved
through informal measures, a formal written compl& prepared and submitted either to the
OOC or HR for “assessment and prompt investigatfdh.UR Policy 106 gives investigators
broad discretion in conducting investigations, atvides that investigations “will include an
interview with the individual who has made the cdeim and interviews of other witnesses with
knowledge relevant to the complaifit® UR Policy 106 explicitly states that third pastie
including attorneys, may not participate in invgations®>®

UR’s Policy 106 process is consistent with fed&al, which requires that a university
establish a system for the prompt and equitableirgsn of complaints of sexual harassm&fit.
UR’s procedures are also consistent with most peersities’ policies, which also grant

investigators wide discreticti* Some universities allow complainants and respotsdt® have

®56  Exhibit 3. A recent EEOC report on workplaceassment endorses “reporting systems that

are multifaceted, including a choice of proceduaes] choices among multiple ‘complaint
handlers.” (U.S. Equal Emp’t Opportunity CommReport of the Select Task Force on the
Study of Harassment in the Workplate(June 2016gvailable at
https://www.eeoc.gov/eeoc/task force/harassmermtagdeport.pdf.) The report notes that
a “multi-faceted system might offer an employee wbmplains about harassment various
mechanisms for addressing the situationd.)(

57 Exhibit 3.

658 Id.

%9 1.

%60 U.S. Dep't of Educ. Office for Civil Rightgitle IX Resource Guiget (Apr. 2015),
available athttps://www?2.ed.gov/about/offices/list/ocr/docsftite-ix-coordinators-guide-
201504.pdf.

%1 SeeAppendix B.
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representatives during the investigative procedspanvide complainants with the option to have
their complaint considered at a hearifig.

UR Policy 106 states that “[w]hile every effort ilsle made to protect the privacy of all
parties, confidentiality cannot be guarante®d.This policy is consistent with Title VII and
Title 1X guidance, which only require that confidiafity be maintained where feasif®. Other
universities make clear in their policies that edentiality cannot be guaranteed during the
investigative proces$® Some universities, now including UR, compel maptints in
investigations to respect the confidentiality cf froces§®®

Since the conclusion of the Jaeger investigati@hfaltowing criticism of the lack of
clearly established rules about what participamis ¢onfidential investigation may disclose to
others, the OOC prepared a one-page informatioet stiut the UR Policy 106 process and,
since September 2016, now provides that to wits85eThe document states that the

“University requires that you keep anything relategour interview (including any information

%2 gSee, e.g.Duke UniversityHarassment Policy & Procedurdd-12 available at

https://oie.duke.edu/sites/default/files/u32/Hanasst%20Policy%20and%20Procedures%?2
014September2017.pdf.

663 Exhibit 3.

%4 Harassment Guidance, at 17-18; U.S. Equal EmpficBtunity Comm’nPolicy Guidance

on Current Issues of Sexual Harassmgadt modified June, 21, 199@vailable at
https://www.eeoc.gov/policy/docs/currentissues.htmi

%55 SeeAppendix B.

®%6 Exhibit 14. Cornell, for example, requires wisses to comply with the university’s rules

regarding privacy. (Cornell Universitirohibited Bias, Discrimination, Harassment, and
Sexual and Related Miscondut8, available at
https://www.dfa.cornell.edu/sites/default/files/®@o#.pdf.)

%7 Jan. 8, 2018 Email from C. Nearpass to Debe&iBéimpton LLP.
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discussed during the interview and the fact thaheestigation is taking place) confidential.
Please do not discuss this investigation or tlegations that are being investigated with
anyone.®®®

While the new one-page information sheet may haenla useful step, we believe more
analysis and work on this issue is necessary. dgyan appropriate policy regarding
confidentiality in workplace and academic invedtigas is a complex undertaking, involving a
careful balancing of conflicting interests and legansiderations. On the one hand, there are
compelling reasons for imposing measures to presayufidentiality, including to protect
privacy and reputations, and to encourage peoplepart misconduct and to be forthcoming in
investigations without fear of embarrassment orisap For these reasons, EEOC Guidance,
like UR Policy 106, as enhanced by the one-pagenmdtion sheet, emphasizes the importance
of maintaining confidentiality to the extent podsib conducting an investigation of alleged
harassmerf®® On the other hand, the law protects the righsnaployees to engage in protected
“concerted activities,” which includes dialogue abeensitive issues impacting their working
environment$’® The National Labor Relations Board, therefores, eld that workplace rules
purporting to prohibit any discussion of workplaneestigations must be limited to contexts in
which there has been a specific determinationgbel an instruction is necessary to serve

legitimate interest&’*

668 Exhibit 14.

®9 U.S. Equal Emp’t Opportunity Comm’Enforcement Guidance on Vicarious Employer

Liability for Unlawful Harassment by Supervisp&V.C.1 (last modified Apr. 6, 2010).
°70 29 U.S.C. § 157.

®’1 The Boeing C9.362 N.L.R.B. 195 (2015Banner Health Sys. d/b/a/ Banner Estrella Med.
Ctr., 362 N.L.R.B. 137 (2015).
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In light of the complexity of the issues, and tleenpeting considerations and regulatory
guidance, we recommend that UR engage outside ebtanassist with further refining UR’s
approach to addressing confidentiality issues westigations, as set forth in Section V.A.5.

UR Policy 106 provides for the preparation of atten report of findings, which is
submitted to the appropriate decision-maker, whbisgue a written determination of the

outcome®’?

The written determination is provided to the cétangant, the accused and
appropriate administrative personf€l. This complies with federal law standards for
investigative reports, which require that both ear{the complainant and accused) be notified,

in writing, of the outcome of both the complaindamy appedi’* UR's policy is also

consistent with the policies of peer universitie®ur sample, the majority of which provide that

672 Exhibit 3. From 2012-16, the years for which ee data about the outcome of
complaints, there were 195 complaints brought @nsto Policy 106. Of those, five
resulted in a finding of a violation of Policy 13&ven resulted in a finding of no violation
but the need for further remedial action to addimeggpropriate conduct, and nine resulted
in an appeal. (Employment-Related Legal Claimsaipd2016 Summary), 6;
Employment-Related Legal Claims Update (2015 Summér Employment-Related Legal
Claims Update (2014 Summary), 4-5; Employment-Reldtegal Claims Update (2013
Summary), 4; Employment-Related Legal Claims Upd2042 Summary), 2; Metrics:
Lawsuits and Agency Claims: Employment.) The ri@eing complaints either were
determined to fall outside the scope of Policy 406 not investigated, resolved without an
investigation through the Intercessor’s officejraestigated and determined that there was
no violation of Policy 106. I¢.)

Since 2014, when the University began maintaistagistics about the categories of Policy
106 complaints, the most commonly alleged typeisdrémination in Policy 106 complaints
is sex/gender discrimination (including sexual Bamaent). Of the 135 complaints filed
under Policy 106 from 2014-16, 56 dealt with ser@gr discrimination (including sexual
harassment). (Employment-Related Legal Claims tp@2016 Summary), 6;
Employment-Related Legal Claims Update (2015 Summér Employment-Related Legal
Claims Update (2014 Summary), 4 n. 5.)

673 Exhibit 3.

74 Harassment Guidance, at 20.
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the complainant and respondent should be notifiedeooutcome of a complaint or
investigation®

F. Sexual Harassment Training

UR currently mandates that faculty members, stmffiduate students and undergraduate
students all undergo mandatory training sessiogerding sexual misconduct and UR Policy
106°7® UR only recently introduced mandatory trainireveral witnesses with whom we
spoke complained about the lack of adequate tiguiomthis topic and recommended that UR
expand its offerings. One former student said shatcould not recall receiving any training on
sexual harassment or appropriate workplace rekhips. She said, “the University’s failure to
effectively train graduate students on these matsgporoblematic because it left graduate
students unable to know what behaviors were andé wet acceptable, and unsure how and
when to report inappropriate workplace behavi6fé.Other students echoed these concerns,

with four students saying that they would not hlawewn where to report complaints of sexual

67> Cornell University allows for the release of ailylic statement of its findings of fact,
conclusions, and recommendations,” although wily @io so after taking into account any
concerns about confidentiality. (Cornell Univeys®rocedures for Resolution of Reports
against Faculty Under Cornell University Policy 618,available at
https://hr.cornell.edu/sites/default/files/docunsfaiculty _policy6.4procedures.pdf.) In
certain circumstances, Cornell also engages in@€to restore the respondent’s reputation,
such as notifying persons who participated in tivestigation, and/or a public
announcement of the outcomed. @@t 7.)

676 Jan. 3, 2018 Email from M. Levy to Debevoise &ripton LLP; Nov. 14, 2017 Interview
with G. Norris; Nov. 15, 2017 Interview with M. LgvNov. 15, 2017 Interview with M.
Sturge-Apple. Federal law does not require empioge universities to offer training on
sexual harassment and grievance procedures, huatres strongly encourage such
training. See29 C.F.R. § 1604.11(f).) UR’s training complieshathese advisory
guidelines.

677 Nov. 14, 2017 Statement from Graduate Student 8.
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harassmerft’® Many faculty members with whom we spoke also Hadd the training they
received was ineffective. One faculty member sagdtraining did not explain how to report
complaints of sexual harassment or what would hapyter those complaints were report&d.
The general consensus was that UR needs to doea jodt of explaining what constitutes sexual
harassment and the process surrounding sexuakh@ascomplaints and investigatidfiS.

UR implemented mandatory online sexual miscondaating for all faculty members
and staff for the first time in 201%8" The mandatory training has been offered twicering the
2013-2014 academic year and the 2015-2016 academit®® The modules address UR
policies relating to sexual harassment and gendsecdiscrimination, resources for reporting
harassment and discrimination, and harassmentnithiei context of college campuses. The
current training module does not, however, addt#®'s policy on faculty-student relationships
other than to provide a link to the relevant portaf the UR Intimate Relationships Policy. To

encourage participation by faculty members, salamseases were not given to any UR

678 Oct. 24, 2017 Interview with Graduate StudentQ6x. 25, 2017 Interview with Graduate
Student 20; Nov. 27, 2017 Interview with Graduated8nt 30; Nov. 2, 2017 Interview with
Graduate Student 2.

679 Qct. 17, 2017 Interview with Faculty 19.

%80 Over the course of the investigation, we werdaxed by six UR alumna who described

experiencing some type of sexual harassment bydd&itly during their time at the
University. Some never reported and some did tegpat were dissatisfied with the way the
complaint was handled. Each of these accountghibok place long before mandatory
training was imposed, demonstrated how criticaaffe training is to all—victims,
bystanders, and people to whom others turn witbetlo®ncerns.

81 Nov. 14, 2017 Interview with G. Norris.

%82 .
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employee who failed to complete the progf&mWhile such training was not required before

2013, including at the time of Jaeger’s arrivaldi® in 2007, training courses were available

through HR and employees could have participatéueif desired®* According to Barbara

Saat, UR'’s Director of HR Services, faculty membrarely exercised this optidf®

The training offered in 2013-2014 was prepared hydd Educators, a company that

specializes in preparing training courses for ggfeand universiti€d® The training offered to

faculty members in 2015-2016 was prepared in-hbygée University and was subject to some

criticism®®” According to the complaints, at a department-vBB@&S dinner event, Jaeger

characterized the mandatory sexual harassmeningadffered in 2015 as “stupid® We

spoke to five people who attended the event, inotudaeger, and we credit this allegatith.

Jaeger did not remember calling the training “dydiut said he complained about the training

because he did not think it was very effecfie Others with whom we spoke agrééd.

683

684

685

686

687

688

689

690

691

Id.

Nov. 30, 2017 Interview with B. Saat.

Id.

Nov. 17, 2017 Interview with G. Norris.
Id.

EEOC Compl. 1 123; Fed. Compl. § 180.

Oct. 23, 2017 Interview with Graduate StudentQ@t. 12, 2017 Interview with
Administrator 3; Dec. 17, 2017 Interview with Fagul; Nov. 1, 2017 Interview with
Faculty 8; Dec. 18, 2017 Interview with F. Jaeger.

Dec. 18, 2017 Interview with F. Jaeger.

Nov. 14, 2017 Interview with G. Norris.
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UR also provides mandatory sexual harassment aw@lsisconduct training to
student$® The University has made it mandatory for all imieg graduate and undergraduate
students to complete both in-person and onlineaaxisconduct and Title IX training since
2014°%%

We reviewed HavenPlus, the graduate student-spexifine training module, and found
it to be effective and comprehensive. The moddtr@sses domestic partner violence, sexual
harassment, stalking and sexual assault. Theartgaaiso touches upon personal and
professional boundaries and navigating faculty-stiiéghteractions. The training module also
contains a section on how to create a respectfahaonity and academic environment, and
warns against sexist language by providing varexanples of inappropriate language. At

various points throughout the online training, sttg are required to review UR’s relevant

%92 The implementation of mandatory sexual harasswmueshisexual misconduct training, and
the greater awareness that such training engead®sg students and employees about
such behavior, generally results in an increaskamumber of complaints that are filed.
(SeeU.S. Equal Emp’t Opportunity Comm’Select Task Force on the Study of Harassment
in the Workplacet6 (June 2016) (“[T]raining can increase the apdif attendees to
understand the type of conduct that is consideagddsment and hence unacceptable in the
workplace.”).) In a study that evaluated anti-lsaraent training at two large employers,
“‘complaints to the human resources departmentndiccase after the training.” UR
witnessed a substantial increase in Policy 106 daintp in 2016 and attributes the rise to
its recent expansion of mandatory anti-harassmaimting. (Employment- Related Legal
Claims Update (2016 Summary), 7.)

%93 Jan. 3, 2018 Email from M. Levy to Debevoise &ripiton LLP. In 2016-2017, the
University began imposing consequences for a stigdiilure to complete a training
course. Incoming undergraduate students who fall@dmplete the online training by
October 20, 2016 had a registration hold placethem accounts. Id.; Nov. 15, 2017
Interview with M. Levy.) Beginning in the 2017-20Academic year, incoming graduate
students will have a registration hold appliedheirt accounts if they fail to timely complete
training. (Jan. 3, 2018 Email from M. Levy to Debese & Plimpton LLP.) Beginning in
the 2016-2017 academic year, the medical schootlanthl school began imposing a fine
against incoming students who fail to completetthming. (Jan. 3, 2018 Email from M.
Levy to Debevoise & Plimpton LLP.)
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policies in order to progress to the next screBime training module also contains resources
available to victims or individuals who want todleanore.

The mandatory in-person training session for incmngraduate students led by Levy
addresses the requirements and prohibitions of T the role of the Title IX Coordinator, how
to contact the Title IX Coordinator and a high-leseerview of UR policies against
discrimination and harassment. UR also offerstamidil, optional in-person training sessions,
including training about maintaining a boundaryestn personal and professional settings.

Like HavenPlus, Haven, the online training coursesexual harassment and misconduct
that is required for undergraduate students, alsoses on sexual assault, dating violence,
stalking and sexual harassment. The module daesowever, include much of the material
addressing faculty-student interactions and nawiggiersonal/professional boundaries offered
in HavenPlus.

Prior to implementing mandatory online training2idl4, both graduate students and
undergraduate students received separate, in-ppresantations on Title IX and sexual
misconduct. According to Levy, this practice dabadk to 2008** The training session
addressed Title IX and Title VII and identified U®licy 106 as a resource for students who

wished to file a complaint.

V. POLICY RECOMMENDATIONS

Based on our review and analysis of the Universitglevant policies and procedures,
our comparison of such policies and procedurebded of peer universities and our

consideration of the factual findings of our inwgation, we recommend the following steps to

%94 Jan. 3, 2018 Email from M. Levy to Debevoise &nipiton LLP.
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enhance the University's sexual harassment congdipnogram. We emphasize that most of
our recommendations are recommendations to bed=resi by the University with input from
its various stakeholders before they are impleniente

As a general matter, and as detailed below, thedusity should implement clearer and
more robust procedures for investigating and regpgnto claims of sexual harassment against
faculty members. The University should also cossidhether the human resources function is
sufficiently integrated into addressing sexual banaent issues and whether the resources
devoted to the human resources function are sefffici This recommendation and others that
follow stem from the fact that there is widespreadfusion among members of the University
community about the University’s reporting and istigative processes with respect to sexual
harassmerft> During the Nearpass investigation, the Curtirestigation, the related appeals
and Bixby’'s complaints, both the claimants and @aegpressed confusion over what to expect
from the process, which policies applied, and whthe administration to contaf There

should be no misunderstanding with regard to homa&e a complaint and what to expect from

%9 Over the course of the Investigation, we werdated by or learned about two individuals
who believe that the University has retaliated asfathem. We have not investigated them
separately, as they are outside of the scope ahwaestigation, but note one theme, which
was confusion over the complaint process. Therinddion we received counsels that the
University should look carefully at the handlingaaimplaints and treatment of
complainants. The addition of claimant and respobhadvisers, as well as the plain
language brochure explaining the complaint procss infra at Section V.A.1should help
to address these concerns and make what can Hecaltdprocess less so.

%96 C. Curtin’s Notes from Aug. 16, 2016 InterviewtvC. Kidd; C. Curtin’s Notes from Aug.
22, 2016 Interview with J. Cantlon; C. Curtin’s Metfrom Aug. 26, 2016 Interview with R.
Aslin; C. Curtin’s Notes from Aug. 29, 2016 Inteew with F. Jaeger; C. Curtin’s Notes
from Sept. 14-16, 2016 Interview with E. Newpounéd 25, 2016 Email from K. Bixby to
W. Heinzelman; Aug. 24, 2016 Emails between K. Biabd W. Heinzelman.
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the investigative process. These recommendatisosage intended to address concerns that
there are insufficient protections for claimantd #ime accused in an investigation.
Specifically, we recommend the following steps.

A. For the President and General Counsel
1. Notice of Investigative Process and Rights

When an investigation is opened, each party shioeilprovided with clear written notice
of the investigative process and steps. Althougtsaurce of this type exists as Appendix C to
the University’s Student Sexual Misconduct Polieg,similar resource exists addressing sexual
harassment complaints against faculty. To this endater than three months from today, the
University should prepare and begin using a plaigli&h “Advice of Rights and Procedures”
brochure for claimants or potential claimants, egses and the accused to be provided at the
outset of any investigation of a sexual harassrmolnn against a faculty member, or any inquiry
about making such a claim. This written tool skountlude clear information on, among other
topics: how and where claims may be made; howirargstigation will proceed; sources of
support; the obligations of confidentiality, bothwrohg and after the investigation is concluded
and a decision is rendered; and how, whether amthwlaimants, witnesses and the accused will
be informed about the progress, conclusion andaatign taken in response to a claim.

We make this recommendation in light of the cordosaver the University’'s
investigative process that was expressed by th@pan the Nearpass Investigatioh. The
Complainants allege that complainants, the accasddvitnesses are not informed of their

rights, their entitlement to confidentiality or hake process will unfol8® Several universities

%97 Seesupra at n. 696.

%98 EEOC Compl. 1 113, 135; Fed. Compl. 11 170, 193.
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provide such information in a fact sheet or flovaxttio complainants and respondents, including
Case Western and Johns Hopkitis For example, at Johns Hopkins, upon receiving a
complaint, the university will provide the complam with a written explanation of his or her
rights and options and the resources availablegistthe complaina® If an investigation is
opened, the Title IX Coordinator will notify the rmplainant and respondent simultaneously in
writing of the alleged violation being investigatad will provide the complainant and
respondent with a written explanation of their tggand options during the resolution process,
including the availability of interim measures aupport service§* The Title IX Coordinator
also ensures that both the complainant and respbade updated throughout the investigative
process’?

By providing this information at the outset of awvestigation in a straightforward,
uniform way, the University could help avoid subsewf frustration with the process, as was
experienced in this case.

In addition, a protocol and template should be @gar for communicating information

about the conclusion of an investigation to théntdant, the accused and all withesses.

%99 Johns Hopkins Universityjarassment and Discrimination Procedurasailable at

http://oie.jhu.edu/discrimination-and-harassmemdbsment-and-discrimination-complaint-
procedures/index.html; Case Western Reserve Uriye8exual Misconduct Policyt 15,
available athttps://students.case.edu/policy/sexual/doc/sexisabnductpolicy.pdf.

9% Johns Hopkins Universitydarassment and Discrimination Procedures
701 Id

92 4.
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2. Advisers for Claimants and Accused

The University should immediately develop a listurfiversity personnel from among
those who can serve as advisers to claimants angea parties in matters involving claims of
sexual harassment against faculty members. Tihehimild reflect a diverse pool of trained
advisers, including academic deans, faculty meméwedsother officers, similar to the pool of
advisers made available to those participatingwestigations pursuant to the Student Sexual
Misconduct Policy, which is coordinated by the Unsity’s Judicial Officer. The University
should notify all claimants, potential claimantsidaculty of the availability of such advisers,
specifying the range and purpose of such servidel@confidentiality accorded to the
consultations. Then, no later than three monihs foday, the University should hire two new
counsel to be initially assigned to the OOC, one/ladm will serve as an adviser to claimants, or
potential claimants, on claims of sexual harassmaesexual misconduct involving faculty
members, and the other to serve as an advisectsed parties. If a separate office is
established to investigate claims of sexual harassr sexual misconduct by faculty members,
these advisers should be transferred to that office

This change would align the University with manietuniversities’ policies, including
those of Harvard, Columbia, Case Western and Clomkeich allow both parties to have
advisers during the investigative proc&8sSimilarly, the University of Rochester’'s Student

Sexual Misconduct Policy allows students to hawésads during the investigative procéSs.

93 SeeHarvard UniversitySexual and Gender-Based Harassment Policy and Brwes for
the Faculty of Arts and Scien¢es 16,available at
https://www.fas.harvard.edu/files/fas/files/fas_s&ixand_gender-
based harassment_policy_and_procedures-1-13-1&€pd& Western Reserve University,
Sexual Misconduct Poli¢at 22,available at
https://students.case.edu/policy/sexual/doc/sexsatmductpolicy.pdf; Columbia
University, Employee Policy and Procedures on Discriminatioard$sment, Sexual

194



This change also will provide parties with addiabguidance throughout the
investigative process—guidance that to some extastlacking in connection with the
investigations that took place in this matter. haligh the advisers will not serve as the lawyers
for the claimants or the accused, they will be ablenowledgeably advise on matters of policy,
procedure, process and other sources of suppe@ithé¥ of the new counsel should advise or
represent the University on claims or litigatiomalving claims of sexual harassment, sexual
discrimination or other kinds of employment disanation, although they may be assigned
other legal duties and/or duties involving sexwaBlssment training.

3. Training Programs

Within three months, the University should undeetakd complete a review of the
training that it provides on sexual harassmenatulity, students, staff and trainees, with the
objective of providing state-of-the-art, mandattraining to the entire University community on
at least an annual basis and when anyone firstsettte University community. In order to
achieve this objective, greater resources, inctyflimding, will be needed. The number of
training sessions almost certainly will need tartmeeased. In-person training, including peer
training for students, would be preferable, buiretraining could be used if necessary.
Training should cover, among other topics, faculigergraduate and faculty/graduate student
relationships and interactions, none of which igantly addressed in current training

programs. Training also should include a clealdanation of the complaint and investigation

Assault, Domestic Violence, Dating Violence, aradk8tg, at 18, available at
http://eoaa.columbia.edu/files/eoaa/content/EOAAREEbruary2017.final_.pdf; Cornell
University, Procedures for Resolution of Reports Against Fgcuhder Cornell University
Policy 6.4 at 8, available at https://titleix.cornell.edwpedure/.

94 University of RochesteBtudent Sexual Misconduct Policy, at 8, available a
https://www.rochester.edu/sexualmisconduct/ass#fiSfudentSexualMisconductPolicy.pdf
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process. Training initiatives should be considexggart of the evaluation process for
department chairs.

As we have noted, many faculty and students adikkdd clarity and certainty regarding
what the University’s policies actually permittguiphibited, and required. This uncertainty was
particularly acute before 2013: the University dat implement organized, campus-wide sexual
harassment training for all employees until 26¥3While the change in 2013 was a step in the
right direction, the current training for employekses not deal at all with faculty-student
relationships. The significance of this gap inrtirag is underscored by Jaeger’s conduct and the
University’s and the claimants’ responses to sunidact. We believe that incorporating this
topic into the training will help to prevent sinmilsituations in the future, and by including
training initiatives as part of the evaluation prss for department chairs, leadership will be
more incentivized to give training the attentiom dnnding it needs. Annual training on key
policies is increasingly a standard tenet of coamae programs at large institutions, not only in
the business world, but also in other sectors. bélieve the University should be at the
forefront of this trend.

Student sexual harassment training is also now atang’® Although the students’
online training is thorough and effective, we recoemd increased peer training, which, in the
views of Norris and Levy, among others, is a paféidy effective method of delivering such

training.”*’

%5 Nov. 14, 2017 Interview with G. Norris.

%% Nov. 15, 2017 Interview with M. Levy; Jan. 3, B0Email from M. Levy to Debevoise &
Plimpton LLP.

97 Nov. 14, 2017 Interview with G. Norris.; Nov. )17 Interview with M. Levy.
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4. UR Policy 106

We recommend that within three months from todag,Wniversity should amend UR
Policy 106 to specify: (a) examples of acts thay e@nstitute sexual harassment; (b) the range
of discipline and other remedial action that maydlen when there is a violation of the policy;
and (c) the range of discipline and other remeatiibns that may be taken by deans and chairs
of departments for problematic conduct that doesise to the level of a violation of the policy,
but nevertheless counsels some remedial stepsddition to these amendments, the University
should consider adding to UR Policy 106 a staterapaburaging members of the University
community who believe that anyone subject to URdydlO6 has engaged in sexual harassment
to report such conduct, similar to the languagéUniversity’s Student Sexual Misconduct
Policy that encourages reporting.

5. Confidentiality Policy

The OOC should retain outside counsel to advis€thsident and the General Counsel
on developing new procedures regarding confidetytiaf investigations of claims of sexual
harassment or sexual misconduct against facultylmeesnwith the objective of adopting formal
procedures that more carefully and flexibly balatieerequirements and needs of confidentiality
and the benefits of transparency. Such new praesdihould be finalized and implemented
within six months of today. The General Counseludth consult with the Commission on
Women and Gender Equity in Academia, the Execi@ioenmittee of the Faculty Senate, the
leadership of the GSA and relevant deans and depattchairs before finalizing these
procedures. Following the adoption of the new pdares, the General Counsel should publish

them on the University’s website.
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The current policy leaves uncertainty as to whditlvei kept confidential and in what
circumstances. We found that there was confusioong the Complainants, witnesses and
Jaeger about whether information they providedoimection with the investigation would
remain confidential, whether information they knalout the investigation needed to remain
confidential, and whether information collectedtbg OOC during the investigation would
remain confidential®® Witnesses were not notified when the investigatiad concluded unless
they followed up actively®® One student expressed the sentiment that investigation, “one
side has to be confidential about it, and the osite does not™*® The student said, “It's a
balance of confidentiality and transparency, aridigtrates people that it tends toward
confidentiality.”*! While we appreciate that in this case, lack shownication created
confusion and distrust toward the University's adlistration, we also note the need for
confidentiality surrounding an investigation. Neass agreed that the OOC's confidentiality
expectations should be clearly communicated upfrént

As noted, the OOC recently prepared a one-pagenmafiiton sheet about the UR Policy
106 process and has begun providing that to wieses$he document states that the “University

requires that you keep anything relating to yoterview (including any information discussed

during the interview and the fact that an investayais taking place) confidential. Please do not

%% Seediscussiorsupra,|1.B.4.

99 EEOC Compl. ] 236; C. Curtin’s Notes from Aug, 2216 Interview with J. Cantlon; May
19, 2016 Email from K. Bixby email to C. NearpaSspt. 13, 2016 Email from Witness 11
to C. Nearpass.

10 Nov. 21, 2017 Interview with Witness 3.

.

12 Oct. 30, 2017 Interview with C. Nearpass.
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discuss this investigation or the allegations tratbeing investigated with anyoné> This is a
step in the right direction, but further analysighe range of issues needs to be done in order to
achieve an optimal balance between the importaésitasts served by confidentiality and
transparency.

6. Publicize Annual Data on Harassment Complaints

The University should release an annual repoti@iitumber of complaints filed with the
University alleging gender-based discrimination aagual harassment and how the complaints
were resolved.

The annual release of such information would sépvacrease transparency and
community awareness. Both Cornell and Yale pubkgiorts on complaints of sexual
misconduct** Cornell provides yearly statistics about the tgpeomplaint, how it was
resolved and the gender of the parfi@sYale provides a much more detailed, semi-annual
report’*® In addition to statistical data about the compifithe report includes summaries of

the various complaints.’

13 University of RochestePolicy 106 Investigation: Information for Witnes$g617).

14 Cornell UniversityPolicy 6.4 Formal Complaints Against Students Dgrihe 2014-2015
and 2015-2016 Academic Yeaasailable athttps://titleix.cornell.edu/statistics/; Yale
University, Report of Complaints of Sexual Misconduct Broughwérd from January 1,
2017 through June 30, 20,1available at
https://provost.yale.edu/sites/default/files/fikesgust%202017%20Report.pdf.

15 Cornell UniversityPolicy 6.4 Formal Complaints Against Students Dgrine 2014-2015
and 2015-2016 Academic Yeaasailable athttps://titleix.cornell.edu/statistics/.

1% vale University,Report of Complaints of Sexual Misconduct Broughwérd from January

1, 2017 through June 30, 2Q1&kailable at
https://provost.yale.edu/sites/default/files/fikesgust%202017%20Report.pdf.

717 Id.
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7. Information Technology Policy

We recommend that the President and General Cocosslilt with the Executive
Committee of the Faculty Senate and the leaderdttipe GSA and the Student Body to discuss
the implementation of procedures for reviewing dsnan the University’s servers in appropriate
circumstances, and that the President and Genetalsgl report to the Board of Trustees by
April 10, 2018 on the procedures that have beerremented. Although the University, like its
peer universities, has the authority to review ésman its servers and has security, investigative
and other legitimate reasons to retain the aliitgo so, the fact that the OOC reviewed emails
relating to Aslin’s and Cantlon’s complaints abdaeger has upset and concerned many
members of the University community. Such concerese exacerbated by the sharing of such
emails with DeAngelis. To address those concendsirecrease transparency regarding such
email reviews, we believe that new, more specifiiedga governing any such review are
warranted. Relatedly, we recommend that UR’s Iliclkde amended to specify: (a) that the
University respects the privacy of individuals dwmekps user files and emails as private as
possible; and (b) procedures for the distributibermails by administrators authorized to access
and review user emails.

8. Access to Policies, Procedures and Resources

The University should continue to provide onlineess to information about all of the
foregoing policies, procedures and resources, dmetuUR Policy 106, UR Policy 121 and the
UR Intimate Relationships Policy. In addition tesaring that all policies and training materials
are readily available online, the University shoptdvide online information regarding the Title
IX coordinator, any newly-created office in thigarand the Intercessor. Such information

should include actual names and contact informatiohmerely descriptions of their roles. The
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foregoing policies and procedures should be strieachland presented in an intuitive format,
with separate sections based on the identity oateeised and the nature of the claim. They
should provide narrative examples of conduct thatld violate the policy. The revised policies
should clearly lay out the full range of potentadcipline and other remedial action that may be
taken when there is a policy violation, and sethf@r range of potential consequences for
conduct that does not rise to the level of a pohojation, but is still problematic.

This recommendation addresses the evident neadci@ased transparency and clarity
surrounding the University’s reporting and inveatige procedures. With respect to the
recommendation that the University enumerate piatessnctions, many universities provide a
list of various penalties for violating policiescluding Washington University in St. Louis and
Cornell”™® Improved access to policies, procedures and ressuas well as a more streamlined
process, will ensure that, going forward, membéts® University community will know
exactly where to go to report a concern and whaptiocess will entail should they choose to

move forward with a complaint, as well as whatxtpezt in terms of sanctions.

B. For the Board of Trustees, President, Provost, Exetive Committee of the
Faculty Senate, Leadership of GSA and the Commissicon Women and
Gender Equity in Academia

1. UR Intimate Relationships Policy

We recommend that the Board of Trustees direcPtlesident and Provost to initiate
consideration by the Faculty Senate of amendmeritseetUR Intimate Relationships Policy so

that, in addition to prohibiting faculty membersrn accepting academic authority over students

18 University of Washington in St. LouiBjscrimination and Harassmerdavailable at
https://hr.wustl.edu/items/discrimination-harasstygalicy/; Case Western Reserve
University, Sexual Misconduct Poli¢cyt 23,available at
https://students.case.edu/policy/sexual/doc/sexsatmductpolicy.pdf
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and post-doctoral fellows with whom they have, avdrhad, an intimate relationship, regardless
of department, it also flatly prohibits all intineatelationships between faculty and students in
the same department. In order to give due coraid@rto such amendments, the President,
Provost, and Faculty Senate should seek the recadatien of the Commission on Women and
Gender Equity in Academia and the GSA, and thenlsh@commend appropriate action to the
Board of Trustees by April 10, 2018. Input alsowdd be solicited from outside experts and
other universities that have adopted such policies.

This recommendation is rooted in our investigasadimdings with respect to Jaeger’s
intimate relationships with multiple BCS studefits.We found that these relationships
contributed, at least in part, to making some fengghduate students in BCS uncomfortable; in
some cases, these women actively avoided purscampanic opportunities with Jaedé?. It
also seems clear that the fact of such relatiosstgpween Jaeger and BCS students was what
most bothered at least Aslin, notwithstanding th&tdid not have a policy prohibiting them.
DeAngelis also believes that romantic relationslgtveen faculty and students have no proper
place in BCS or UR.

The University’s policies did not prohibit thesdat@nships at the relevant times, but did
prohibit sexual harassment. Although some faatimalimstances might implicate only one of
those two policies, Jaeger’s conduct and the Cangilés’ allegations implicated both policies
and thereby highlighted the potential tension betwthe two policies—and the acute challenges
that can arise when intimate relationships betwaeulty and students are permitted. While

some institutions have navigated those challengg®ut imposing strict prohibitions, we

19 Seesupra at Section I11.A.2.b.

20 Seesupra at Section I1.A.1.e.
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believe that in light of the University’s experiescin this matter, a bright-line rule would be
beneficial. Although the University has strengtmiits policies recentl{?* we believe that they
can and should be further reinforced as describested %>

These amendments, although stringent, would noubef line with the policies of peer
universities. To the contrary, what we recommensimilar to restrictions in other universities’
faculty-student relationship policies. Stanfomt, éxample, prohibits sexual or romantic
relationships between faculty members and studemése the faculty member “has had, or in
the future might reasonably be expected to haajemic responsibility over” the studéft.
This includes faculty members and students in #mees‘department, program or divisioff*
Stanford also requires that the faculty memberfybis or her “supervisor, department chair or
dean” about any relationship that is prohibitedtiy policy/>> Northwestern also requires that
consensual relationships be reported to the depattohair’?® UR’s current policy, on the other

hand, does not mandate disclosure but simply std&asulty members should err on the side of

21 seeExhibit 1; University of RochesteFaculty HandbooKrevised Feb. 2007Faculty

Handbook(revised July 2008).
22 geeid.
23 stanford University Administrative Guidé,7.2 Consensual Sexual or Romantic

Relationships in the Workplace and Educationalisgtat 2,available at
https://adminguide.stanford.edu/printpdf/chaptaubthapter-7/policy-1-7-2.

724 |4
2.

26 Northwestern UniversityConsensual Romantic or Sexual Relationships betwaeulty,

Staff and Studentat 3,available at
http://policies.northwestern.edu/docs/ConsensudatiRkas 011314.pdf.
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disclosing a relationship to the Intercessor if¢his any doubt about whether they exercise
academic authority’®’

Northwestern’s policy explains, “the possibilityigts that the faculty member may
influence evaluation or academic or career advaroeof the student even if the faculty
member does not directly supervise the graduatiessimnal student’®® Such requirements
would have either prohibited Jaeger from datingdkenstudents within BCS or required him to
disclose his relationships to the University adstiation. We believe that prohibiting
relationships between faculty and students in #mesdepartment will help to prevent
problematic faculty-student relationships in theufe and would better address the concerns
described by Northwestern’s policy.

2. Dedicated Office to Investigate Sexual Harassment disconduct by
Faculty Members

We recommend that the Board of Trustees considectitig the President to establish an
office separate from the OOC to handle claims gfiaeharassment or sexual misconduct by
faculty members and instituting some or all of pnecedures provided for investigating and
adjudicating claims of sexual harassment or sexustonduct by students as overseen by the
Title IX Coordinator. As part of this consideratjdhe President and the Executive Committee
of the Faculty Senate should consider establisamgppropriately comprised committee to
recommend corrective action following the conclasid every UR Policy 106 investigation of a

faculty member for sexual harassment or sexualonthect. Such a committee would be

27 Exhibit 1.
28 Northwestern UniversityConsensual Romantic or Sexual Relationships betwaeulty,

Staff and Studentat 3,available at
http://policies.northwestern.edu/docs/ConsensudatiRkas 011314.pdf.
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comprised of representatives from relevant coretities of the University community, which
would mitigate concerns about bias and lend crégibo findings. Decisions that are
understood to reflect the perspectives of diffepoygulations may be more likely to be accepted
as fair and legitimate. The decision-making stres used by the University of Chicago and
UR’s College of Arts, Sciences & Engineering faaiois involving academic dishonesty may be
useful resources to review. The President shatintgo the Board of Trustees on the results of
his consideration of this recommendation by Ap@J 2018.

We credit the Complainants’ concerns that theed Isast a perception of a conflict of
interest in having the OOC handle UR Policy 106na$a although Nearpass told us that she
conducts UR Policy 106 investigations in a humaoueces capacity, not in her capacity as a
University lawyer’?® It is true that if a party disagrees with theaoume of a UR Policy 106
investigation and decides to sue the Universitgnradministrative proceeding or in court, the
OOC defends the Universify® We therefore recommend that such investigati@nsamdled by

a separate office in order to avoid the perceptioa conflict.

2% EEOC Complaint § 137; Oct. 30, 2017 Interviewhwit. Nearpass. Nearpass explained that
she makes clear during all interviews that shetsacting in an advocacy role or
representing the University, and instead is acim@ neutral fact-finder. (Oct. 30, 2017
Interview with C. Nearpass.) We credit that shedoeutrally in that role in this case.
Nevertheless, as the Complainants made abundded; there can be an appearance of a
conflict when it is the OOC, of which Nearpass sa#t, that defends the University in an
administrative proceeding or in court on employnmeatters, including those that may
involve a disagreement about the outcome of a Pabé investigation. Although we
recognize that UR has handled Policy 106 claimsenaaphinst faculty in this way for many
years and that there are resource and expertisengéor doing so, we nevertheless believe
that serious consideration should be given to éshahg a separate, dedicated office to
handling these critical issues.

30 Oct. 30, 2017 Interview with R. Crummins.
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Our research indicates that the University is afieyun permitting claims of sexual
harassment to be handled by the OOC. Most otheersities have a separate office tasked with
handling claims of sexual misconduct. Harvarddraated a centralized system whereby the
Office for Dispute Resolution is responsible foce®ing and investigating complaints of sexual
and gender-based harassment and preparing adpat iwith recommendations for corrective
and disciplinary actiof® Similarly, Brown’s Director of Diversity Inclusiosimilarly reviews
all incoming complaint$®2

C. For the President and Board of Trustees

1. Cabinet-Level Officer to Oversee Implementation

In recognition of the importance of the issues adsled in this Report and the challenges
of taking into account the interests of all relevgroups and stakeholders, the President should
appoint a senior, cabinet-level official to oversiee implementation of these recommendations,
including compliance with any deadlines, as welbder initiatives the President may develop
to combat sexual harassment, misconduct and dsation, as well as retaliation. This person
should be someone with relevant expertise andlafiggiwith all of the University’s
constituencies.

2. Trustee or Special Committee to Oversee Implementin

Similarly, the Board of Trustees should appointrasiee or Special Committee of the

Trustees to oversee the implementation of thesaweendations, including compliance with

31 seeHarvard University Office for Sexual and Gender-&h®ispute Resolution (“ODR”),
available athttps://odr.harvard.edu/about-O.

732 seeBrown University Office of Institutional Equity ariversity, Incident Reporting
available athttps://www.brown.edu/about/administration/humaseaurces/sites/human-
resources/files/sexualharassment-workplaceharassisenimination-complaint-form-
revised-july2017_0.pdf.
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any deadlines, as well as other initiatives as b&pursued by the University to combat sexual

harassment, misconduct, discrimination and retahatroughout the University.

VL. CONCLUSION

Over the past three and a half months, we haveumted a thorough and objective
independent investigation. Our investigation hasstantiated a number of allegations in the
complaints, not substantiated others and refutegesaor his Report gives a full accounting of our
work, findings and recommendations. It was a dffycult, and at times wrenching,
undertaking. We credit that some BCS students wegatively impacted by the professor’s
conduct earlier in his career at the Universitartly as a result of that conduct, but also because
of the broad dissemination of the often exaggerdesatriptions of that conduct, the esteemed
BCS faculty has been fractured and the Universitgfgitation has been harmed. This case
illustrates once again that a community can be dachavhen public discourse on important
issues fails to separate rumor from fact, to digtish between different levels of wrongful
conduct, and to apply a sense of proportionalitthenconsideration of how prior conduct should
be remediated.

There are a lot of facts to absorb from our Repbout these events. Once that is done,
it is important to look beyond the specifics antade of this matter and turn toward the future.
In our view, the University and all involved herewhave a unique opportunity to make such
amends as can be made, heal and work hard to bebertigought and moral leader for the
academic community in preventing and dealing fairih allegations of sexual harassment and
all forms of discrimination in the academic workg#a Set the bar and set it high. “Ever

Better” is what UR is about.
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