The Riddle of Rape-by-Deception
and the Myth of Sexual Autonomy

Jed Rubenfeld”

In the summer of 2010, a Jerusalem man was convicted of rape — not
for using force on his victim, but for posing as a Jewish bachelor seriously
interested in her, when in fact he was an Arab husband with (as his lawyer
would put it) only “one goal” in mind." Said the court:

If [the complainant] had not thought the accused was a Jewish
bachelor interested in a serious romantic relationship, she would not
have co-operated. . . .

The court is obliged to protect the public interest from
sophisticated, smooth-tongued criminals who can deceive innocent
Victimzs at an unbearable price — the sanctity of their bodies and
souls.

Even as the Kashour case was pending in Israel, a bill was pending in
Massachusetts that would have authorized life imprisonment for anyone who
“has sexual intercourse . . . with a person having obtained that person’s
consent by the use of fraud, concealment or artifice.”® In Tennessee, rape is
already defined to include “sexual penetration . . . accomplished by fraud.”* In
Idaho, as of 2011, a man commits rape when he has sex with a woman who,
because of his “artifice, pretense or concealment,” believes him to be
“someone other than” who he is.” In Canada, a supreme court justice has
stated that rape is committed whenever sex is procured through “dishonesty.”

" Robert R. Slaughter Professor, Yale Law School. Draft only; do not quote or cite without
permission.

! See Tomer Zarchin, Arab Man who Posed as Jew to Seduce Woman Convicted of Rape,
HAARETZ, Jul. 20, 2010, http://www .haaretz.com/print-edition/news/arab-man-who-posed-as-jew-to-
seduce-woman-convicted-of-rape-1.302895; Israeli Palestinian Man to Appeal Rape-by-Deception
Conviction,CNN WORLD, Jul. 21, 2010, http://articles.cnn.com/2010-07-21/world/israel.rape.by.decep-
tion_1_appeal-plea-bargain-israeli-woman?_s=PM:WORLD.

? Kashour v. State of Israel, Crim.C. (Jer.) 561/08 (2010) (Isr.), slip op. at _ - . The facts
remain disputed. Kashour denies claiming to be Jewish, while the woman initially asserted forcible rape.
See Lital Grossman, From rape to racism: How and why did charges change against Arab
man? HAARETZ, Sept. 17, 2010, http://www.haaretz.com/weekend/week-s-end/from-rape-to-racism-how-
and-why-did-charges-change-against-arab-man-1.314319. Note that the doctrine of rape-by-deception in
Israel is not limited to Arab men allegedly posing as Jews. See Salimann v. State of Israel, Cr.A.2411/06
(2008) (Isr.) (upholding rape conviction of Jewish man who pretended to be a housing official able to
procure apartments for women he slept with).

? House Bill No. 1494, House Docket No. 631, 186™ Gen. Ct. Comm. of Massachusetts, filed
January 9, 2009 (emphasis added), http://www.malegislature.gov/Bills/BillText/891?general Courtld=2.

* TENN. CODE ANN. § 39-13-503(a)(4) (2003 & Supp. 2005).

3 IDAHO STAT. 18-6101(8) (Supp. 2011).

6 See R v. Cuerrier, [1998] 162 D.L.R.4th 513, (Can.) (L’Heureux-Dubé, J., concurring).
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Thus “rape-by-deception” is a live and intensifying issue in criminal
law. The problem it poses is easy to describe. Most people don’t think “rape-
by-deception” is actually rape at all. TI’ll bet the reader doesn’t think so.
Neither, as a rule, do Anglo-American courts.’” The problem is that we ought
to think sex-by-deception is rape, and courts ought to so hold, given what we
say rape is.

Rape, according to a widely shared view, means sex without the
victim’s consent. Rape was often defined in just these terms by common law
judges;® it is explicitly so defined in many modern statutes, including those of
the United Kingdom;’ and it is frequently so understood in contemporary
usage, both lay and legal.'® But sex-by-deception is sex without consent,
because a consent obtained by deception, as courts have long and repeatedly
held outside of rape law, is “no consent” at all."!

7 See infra Part 11(C); see, e.g., Rape by Fraud or Impersonation, 91 A.L.R.2d 591 § 2 (2009)
(“[TThe prevailing view is that upon proof that consent to intercourse was given, even though [procured
by] fraud . . ., a prosecution for rape cannot be maintained.”) (citations omitted).

8 See, e.g., R. v. Clarence,22 Q.B.D. 23, 43 (1888) (Stephen, J.) (“the definition of rape is
having connection with a woman without her consent”); R. v. Fletcher, 1 [Bell] Cr. Cas. Res. 63, 70
(1859) (Willes, J.) (“if [the jurors] were satisfied that . . . the prisoner had connexion with [the girl]
without her consent, it was their duty to find him guilty”); see also 1 FRANCIS WHARTON, A TREATISE ON
THE CRIMINAL LAW OF THE UNITED STATES § 556 at 490 (8th ed. 1880) (“[I]t may now be received as
settled law that rape is proved when carnal intercourse is effected with a woman without her consent.”).

? See, e.g., Sexual Offences Act, 2003, c. 42, § 1(1) (Eng.); Sexual Offences Act, 2009, asp 9, §
1 (Scot.); MONT. CODE ANNO.§ 45-5-503; UTAH CRIM. CODE§ 76-5-402(1).

1% See, e.g., United States v. Thomas, 159 F.3d 296, 299 (7™ Cir. 1998) (Posner, C.J.) (“Since
unconsented-to sex is forcible rape . . ..”); People v. Cicero, 204 Cal. Rptr. 582, 590 (Cal. Ct. App.
1984) (“the law of rape primarily guards the integrity of a woman’s will and the privacy of her sexuality
from an act of intercourse undertaken without her consent”); M.T.S., 609 A.2d at 1278; CAROLYN LOGAN,
COUNTERBALANCE: GENDERED PERSPECTIVES FOR WRITING AND LANGUAGE 72 (1997) (“In public
discourse, rape has become ‘unconsented sexual activity.””); Joan McGregor, Force, Consent, and the
Reasonable Woman, in IN HARM’S WAY (Jules L. Coleman & Allen Buchanan eds. 1994) (“Rape should
be conceptualized as unconsented-to sexual intercourse . . . .”).

! E.g, People v. De Leon, 16 N.E. 46, 109 N.Y. 226, 230 (N.Y. 1888) (“[t]he consent of the
prosecutrix, having been procured by fraud, was as if no consent had been given”); Lawyer v. Fritcher,
29 N.E. 267, 268, 130 N.Y. 239, 244 (N.Y. 1891) (“If the plaintiff’s consent was obtained by defendant
through fraud, it was void, for fraud vitiates all contracts and all consents.”); Kreag v. Anthus, 28 NE
773, 774 (Ind. App. 1891) (“Consent obtained by fraud is, in law, equivalent to no consent.”); Chatman v.
Giddens, 91 So. 56, 150 La. 594, 599 (La. 1921) (“Consent induced by fraud is no consent at all.”);
McClellan v. Allstate Ins. Co., 247 A.2d 58, 61 (D.C. Ct. App. 1968) (“[Clonsent obtained on the basis of
deception is no consent at all.”); United States v. Sheard, 473 F.2d 139, 152 (DC Cir. 19_ ) (Skelly
Wright, J., dissenting) (“Moreover, under elementary principles of law consent obtained by
misrepresentation is no consent at all.”); Farlow v. State, 9 Md. App. 515, 265 A.2d 578, 581 (1970)
(“Consent . . . obtained by fraud . . . is the same as no consent so far as trespass is concerned.”); State v.
Ortiz, 92 N.M. 166, 584 P.2d 1306, 1308 (N.M. App. 1978) (“[A] consent obtained by fraud, deceit or
pretense is no consent at all.”); Jeffcoat v. United States, 551 A.2d 1301, 1304 (D.C. Ct. App. 1984) (“To
be valid, consent must be informed and not the product of trickery, fraud, or misrepresentation.”);
Murphy v. L.S.K. Con. of New England, Inc., 571 N.E.2d 340, 352, 409 Mass. 842, 862 (Mass. 1991)
(“Of course, if consent is obtained by fraud or duress, there is no consent.”); Johnson v. State, 921 So. 2d
490, 508 (Fla. 2005) (“[c]onsent obtained by trick or fraud is actually no consent at all”); Dellavecchio v.
Hicks, 2006 N.J. Super. LEXIS 235, at * 7 (N.J. Super. 2006) (“Consent given by virtue of fraud is no
consent at all.”’); United States v. Hardin, 539 F.3d 404, 425 (6th Cir. 2008) (internal quotations omitted)
(defining a “valid consent” as “uncontaminated by duress, coercion, or trickery”); United States v. Cavitt,
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A person who enters your house pretending to be a meter reader
commits trespass (entry onto real property without consent);'> a thief who
obtains your goods by trick commits larceny (taking property without
consent);> a man pretending to be a doctor who “lays his hands on [a
woman’s] person” commits battery (offensive touching without consent).'*
“Fraud,” Learned Hand once said, “will vitiate consent as well as violence.”"”
Why, then, isn’t sex-by-deception rape?

The answer, for American courts, is that rape requires more than non-
consent; it also requires force, and deception isn’t force.'® But this answer
hardly answers, not without an explanation of why rape requires physical force
— an explanation that has never been forthcoming. The force requirement
makes rape law blind to all the situations in which people, often women, are
coerced or manipulated into sex through pressure or alcohol or other means
falling short of physical violence.'” As a result, “[v]irtually all modern rape
scholars want to modify or abolish the force requirement as an element of
rape,”'® and some courts have begun to interpret it out of existence."’

But this means modern thinking about rape and modern rape law have a
serious problem. Existing doctrine has no trouble dismissing rape-by-
deception, but only because of the much-decried force requirement. Yet if
rape law were really to eliminate the force requirement — as so many argue it
should, as many statutes have already seemingly done, and as courts have
begun to do even where their statutes still officially require force — then sex-
by-deception would and should be rape, because the legal definition of rape
would then be sex without consent, and a “consent” procured through
deception is not a genuine or valid consent.

550 F.3d 430, 439 (5™ Cir. 2008) (““Consent’ induced by an officer’s misrepresentation is ineffective.”).

12 See, e.g., Theofel v. Farey-Jones, 359 F.3d 1066, 1073 (9™ Cir. 2003); J.H. Desnick, D., Eye
Servs., Ltd. v. ABC, 44 F.3d 1345, 1352 (7th Cir. 1995) (Posner, J.); Farlow, 265 A.2d at 581; Ortiz, 584
P.2d at 1308 (“Where the consent to enter is obtained by fraud, deceit or pretense, the entry is trespassory
because the entry is based on a false consent.”); [R. PERKINS, CRIMINAL LAW 245-46 (2ded. _ ).]

1 Jeffcoat, 551 A.2d at 1304. For other larceny-by-trick cases, see infra note _.

14 See RESTATEMENT (SECOND) OF TORTS § 892B(2), illus. (7)(1977); 1 WHARTON’S CRIMINAL
Law § 835 (12th ed. 1932) (“[I]n any view, consent obtained through fraud, by stupefaction or through
the ignorance or incapacity of the party assaulted, is no defense.”); Boyett v. State, 159 So. 2d 220, 222-
23 (Ala. App. 1964); Comm. v. Gregory, 1 A.2d 501, 505 (Pa. Super. 1938).

> NLRB v. Dadourian Export Corp., 138 F.2d 891, 892 (2d Cir. 1943) (L. Hand, J.).

16 See, e.g., Suliveres v. Comm., 449 Mass. 112, 112, 865 N.E.2d 1086, 1087 (2007).

17 See, e.g., SUSAN ESTRICH, REAL RAPE 69 (1987) (“[T]he force standard continues to protect .
.. conduct which should be considered criminal. It ensures broad male freedom to ‘seduce’ women who
feel themselves to be powerless . . . and afraid . . . [and] to intimidate women and exploit their weakness
and passivity.”); STEPHEN J. SCHULHOFER, UNWANTED SEX: THE CULTURE OF INTIMIDATION AND THE
FAILURE OF LAW 15 (1998) (the force requirement “places an imprimatur of social permission on virtually
all pressures and inducements that can be considered nonviolent. It leaves women unprotected against
forms of pressure that any society should consider morally improper and legally intolerable.”).

'8 David P. Bryden, Redefining Rape, 3 BUFF. CRIM. L. REV. 317, 321-22 (2000).

19 See infra notes __,
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This problem is by itself a considerable challenge. It implicates the
most fundamental questions about what rape is and how the law ought to
define it. But the problem runs deeper still — much deeper.

Just as we speak of “anti-discrimination law,” referring to an
interlocking set of constitutional rights, statutes, regulations, and judicial
decisions, so too we might speak of sex law, comprising the same elements.
And we might say that sex law in this country is converging on a single
unifying principle: the right to sexual autonomy.

The idea of sexual autonomy is simple: every adult should be free to
decide for himself what sort of private, consensual sex to engage in. The legal
fight for this principle has been waged on several fronts, including:

Constitutionalization. Constitutional sex law commenced in earnest fifty years ago
with Griswold v. Connecticut,zoand the Court’s most recent sex law decision,
Lawrence v. Texas,”is widely read to stand for a right of sexual autonomy.*

Decriminalization. Long before Lawrence, sodomy prosecutions were rare, and older
sex crimes such as fornication and seduction had almost disappeared, reflecting a
conviction that private, consensual sex was not an appropriate target of criminal law.”

Sex codes. Sexual misconduct regulations have long been common for particular
spheres, such as college campuses. But while such sex codes used to aim at
prohibiting sex, today their aim is to ensure that sexual activities are consensual.**

Rape Law Reform. Finally, over the last several decades, radical transformation came
to rape law as well. Old doctrines — such as the utmost-resistance requirement and the
marital-rape exemption — have been abolished, reopening core questions about how
rape ought to be defined.”® Today, the central purpose widely ascribed to rape law is
the protection of sexual autonomy.”®

Thus does sexual autonomy increasingly provide a single, clear, intuitively
appealing foundation for the regulation of sex in the United States, unifying
several of its major components.

But there is an anomaly in the system: the fact that we don’t punish
rape-by-deception. Deception always violates its victim’s autonomy. From
autonomy’s viewpoint, the two great evils in the world are force and fraud,
both of which allow wrongdoers to exert their will over others without the
latter’s true consent.”” Failing to punish rape-by-deception, our criminal sex

29381 U.S. 479 (1965) (striking down a law banning the use of contraception).
21539 U.S. 558 (2003) (striking down a law criminalizing homosexual sex).
2 See Part I(A)(1) infra.
3 See Part I(A)(2) infra.
# See Part I(A)(3) infra.
3 See Part I(A)(4) infra.
See infra notes __ -
" See Part 11 & n. __infra.



law fails to vindicate sexual autonomy. This failure would seem to put rape
law in tension not only with its own fundamental principle, but with the rest of
American sex law, including Lawrence.*®

The purpose of this Article is to demonstrate that the problem of sex-
by-deception does in fact create all the difficulties just outlined. Rape-by-
deception requires a rethinking of whether rape can or should be understood as
sex-without-consent. It also requires sex law to pick its poison — to decide
whether or not it really stands for sexual autonomy and to take the
consequences of that position, whether that means reconsidering rape doctrine
or reconsidering Lawrence. And finally, it requires a reevaluation of the ideal
of individual autonomy itself, at least as applied to sexuality.

Part One will trace the emergence of sexual autonomy as the
fundamental principle of sex law. Part Two will lay out the law of rape-by-
deception, explain the covert premises that underlie it, and show how it cannot
be squared with a consent- or autonomy-based understanding of rape. Part
Three maps the three main options available to rape law once this difficulty is
exposed: (1) sticking with the force requirement; (2) eliminating that
requirement; and (3) staking out a compromise position in which coercive sex
would be rape, but deceptive sex would not be. This compromise would best
capture, I will argue, widely shared intuitions about rape, would beat a retreat
from the worst aspects of the force requirement, and would allow at least a
partial reconciliation between rape law and the principle of sexual autonomy.

Parts Four and Five of this Article — well, Parts Four and Five should
probably never have been written. Many readers will disagree with them. To
begin with, I will reject the coercion-based compromise just described. Its
half-logic is too unprincipled, its results self-contradictory. Instead, Part Four
will oppose the principle of sexual autonomy altogether. Notwithstanding
Lawrence, 1 will suggest that there is and should be no fundamental right to
sexual autonomy. The great principle of individual autonomy, from which
sexual autonomy is derived, hits a kind of limit in sexuality, where the reality
of bodily and psychological conjugation makes the pursuit of autonomy
strangely out of place, chimerical, at odds with desire itself. Sexual autonomy,
I will argue, is a myth — and an undesirable myth at that.

But how should rape be understood if not in terms of sexual autonomy?
Part Five lays out an answer to this question. Rape, I will argue, is a not a
crime against sexual autonomy; it is a crime of sexual slavery. A warning:
this way of seeing rape will be strong in many respects, but will have one
glaring weakness. Slavery can explain the distinctive violation rape inflicts on
its victims; vindicate important feminist concerns; and make statutory and
constitutional sex law foundationally consistent — all while also showing why
rape-by-deception isn’t rape. But it will suggest as well that the much-
maligned force requirement might not be so malign after all.

2 See Part III(A)(1) infra.



I
Sexual Autonomy as the Fundamental
Principle of American Sex Law

Not long ago, the consensuality of a private sex act — sexual
autonomy’s pivotal concept — was irrelevant to its legality. And almost all sex
was illegal.

If an unmarried man had sex with an unmarried woman, the crime was
fornication.”” If either had a spouse, it was adultery in the married party,
fornication in the other, or else adultery in both.*® If a man lured a woman into
bed through a promise of marriage, he committed seduction.’’ If either was
black and the other white, they could be guilty of miscegenation.’® If both
were male, it was sodomy.” If both were female, some kind of abomination
took place, although authorities weren’t exactly sure what.**

Even a married couple couldn’t have just any kind of sex. If they had
the wrong kind, they too committed sodomy.”” If they sought to prevent
pregnancy in certain ways, they ran into more criminal sanctions. As of 1885
twenty-four states and the federal government prohibited the sale of
contraceptive devices.”® Merely possessing or disseminating information about
contraception could be a crime,’’ as was publishing any lewd description or
depiction of sex.’®

Thus went traditional American sex law. In general, sex was not
supposed to be seen, spoken of, or engaged in. The only really safe sex was
the unsafest: heterosexual, copulative, marital intercourse.”” As Anne

* See, e.g., People v. Barnes, 2 Idaho 161, 164-65, 9 P. 532 (Idaho 1886) (holding consent
irrelevant to conviction for fornication).

30 JOEL PRENTISS BISHOP, COMMENTARIES ON THE LAW OF STATUTORY CRIMES § 656 at 474-75
(3d ed. 1901).

3! «Seduction was not a crime at common law, but is quite generally made so by statutes in the
United States. . . . The essence of the crime consist[s] primarily in an inducement to sexual intercourse
under promise of marriage.” 1 CHESTER G. VERNIER, AMERICAN FAMILY LAWS 288 (1931).

32 At least 34 states in the 1860s, and 28 as of 1910, criminalized miscegenation, often defined
in terms not only of marriage, but of fornication or other “forms of illicit intercourse.” GILBERT THOMAS
STEPHENSON, RACE DISTINCTION IN AMERICAN LAW 78-81 (1910).

3 Or “buggery,” or the “crime against nature.” See, e.g., State v. Long, 133 La. 580, 63 So.
180, 180 (La. 1913).

¥ See, e.g., Thompson v. Aldredge, 187 Ga. 467, 200 S.E. 799 (Ga. 1939) (“the crime of
sodomy proper cannot be accomplished between two women, though the crime of bestiality [sic] may
be”); see generally WILLIAM N. ESKRIDGE, DISHONORABLE PASSIONS: SODOMY LAWS IN AMERICA 1861-
2003 at 92 (2008) (describing express criminalization of lesbian sex beginning in the 1920s).

3 As late as 1976, a federal appellate court upheld the conviction of married defendants for
consensual sodomy. See Lovisi v. Slayton, 539 F.2d 349 (4" Cir. 1976).

36 JANET FARRELL BRODIE, CONTRACEPTION AND ABORTION IN NINETEENTH-CENTURY AMERICA
257 (1994).

37 See id.

¥ See, e.g., Comm. v. Holmes, 17 Mass. 336 (1821) (sustaining conviction of publisher of
“Memoirs of a Woman of Pleasure”); Donna I. Dennis, Obscenity Law and Its Consequences in Mid-
Nineteenth-Century America, 16 COLUM. J. GENDER & L. 43, 49-52 (2007).

¥ As late as 1978, the Supreme Court could refer to “marriage” as “the only relationship in
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Coughlin has pointed out, sexual autonomy was no part of this legal
landscape.”® Indeed no kind of autonomy was recognized by traditional sex
law — not reproductive, not male, not female, not marital.

Today, things are different. Sex is all over the place. A sign of the
times is that pornography is now a multi-billion-dollar, constitutionally-
protected industry.*' But sexuality has won legal protection not only as a First
Amendment matter. In the last several decades, a sex law revolution has taken
place, in which sexual autonomy has emerged as something close to a
fundamental right. This transformation has occurred across at least four
different areas: the right to privacy; sex crimes; sex codes; and rape law.

A. Sexual Autonomy and the Right to Privacy

When the “right to privacy” first appeared in Griswold,”” it did not
remotely imply a broad-ranging right of sexual autonomy. The Griswold
Court repeatedly emphasized that the case involved “marriage” and stressed
the “repulsive” prospect of police scouring the “sacred precincts of marital
bedrooms” for evidence.* Thus Griswold’s privacy looked potentially quite
narrow. These potential limits were not breached when Loving v. Virginia™
invoked the right of privacy to strike down racial intermarriage laws.

But in Eisenstadt v. Baird,*° invalidating a ban on the sale (rather than,
as in Griswold, the use) of contraceptives, the Court declared that the right of
privacy protected every individual, “married or single, . . . from unwarranted
governmental intrusion into matters so fundamentally affecting a person as the
decision whether to bear or beget a child.”*” Suddenly the right of privacy was
no longer only about marriage, nor about stopping the government from
entering private places. Under Eisenstadt, the new right of privacy seemed
hardly to be about privacy at all.**

What, then, was it about? No one really knew. But a year later, when
the Court decided Roe v. Wade, privacy began to look like it might really be a
right to sexual autonomy. Arguably the most important element of sexual

which the State ... allows sexual relations legally to take place.” Zablocki v. Redhail, 434 U.S. 374, 386
(1978).

4 See Anne M. Coughlin, Sex and Guilt, 84 VA. L. REV. 1, 6 (1998) (in light of fornication and
adultery prohibitions, “it seems clear that the official purposes of [traditional] rape law did not include
the protection of sexual autonomy”).

4 See, e.g., John A. Humbach, ‘Sexting’ and the First Amendment, 37 HASTINGS CONST. L.Q.
433,441 & n.45 (2010).

2 Griswold v. Connecticut, 389 U.S. 479 (1965).

“ Id. at 485, 486.

* Id. at 485-86.

4388 U.S. 1 (1967).

4405 U.S. 432 (1972).

7 Id. at 454.

* See, e.g., Radhika Rao, Property, Privacy, and the Human Body, 80 B.U. L. REV. 359, 360
n.2 (2000) (noting that “[m]any scholars suggest that the term ‘privacy’ itself is a misnomer”).
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autonomy for women is reproductive autonomy — the right to decide whether
or when to bear a child. Thus did Richard Posner feel justified declaring that
“in a series of decisions between 1965 and 1977, the Supreme Court created a
constitutional right of sexual . . . autonomy, which it called privacy.”*’

But if Roe held out the promise of sexual autonomy, that promise was
dashed in Bowers v. Hardwick,” which upheld a homosexual sodomy
conviction. Hardwick explicitly sanctioned the use of criminal law against
consensual sex acts traditionally considered immoral and offensive.”!

Seventeen years later, Lawrence reversed Hardwick. Interestingly, the
term “right to privacy” never appears in Lawrence. Instead, the majority
opinion suggests a right to sexual autonomy. Justice Kennedy began that
opinion by declaring, “Liberty presumes an autonomy of self that includes . . .
certain intimate conduct.””> He also quoted Justice Stevens’s Hardwick
dissent, calling the following two points “controlling”:

First, the fact that the governing majority in a State has traditionally
viewed a particular practice as immoral is not a sufficient reason for
upholding a law prohibiting the practice . . . . Second, individual
decisions by . . . persons, concerning the intimacies of their physical
relationship, even when not intended to produce offspring, are a form
of “liberty’ protected by the [Constitution].”

Where “two adults,” the Court concluded, with “full and mutual consent from
each other, engage[] in sexual practices,” the “State cannot . . . control their
destiny by making their private sexual conduct a crime.””

Given such statements, it’s no wonder that so many read Lawrence to
have enshrined sexual autonomy as a constitutional right.”> Under Lawrence, a
fornication statute would seem plainly unconstitutional.”® Indeed, under
Lawrence, the Fifth Circuit has struck down a ban on the sale of “sexual
stimulation” devices, holding that such a statute violated an individual’s “right

) RICHARD POSNER, SEX AND REASON 324 (1992).
0478 U.S. 186 (1986).
*! See id. at 196.
52 Lawrence v. Texas, 539 U.S. 558, 562 (2003).
zi Id. at 578 (quoting Bowers, 478 U.S. at 216 (Stevens, J., dissenting)).
Id.

% See, e.g., David S. Bogen, Slaughter-House Five: Views of the Case, 55 HASTINGS L.J. 333,
333 n.4 (2003) (reading Lawrence to support the proposition that “adults have [a] fundamental right to
autonomy in intimate choices”); Erwin Chemerinsky, Implied Fundamental Rights, 700 PLI/LIT 167,
171 (2003) (describing Lawrence as vindicating a “right to private consensual sexual activity”); James A.
Gardner, State Constitutional Rights as Resistance to National Power: Toward a Functional Theory of
State Constitutions, 91 GEO. L.J. 1003, 1042 (2003) (asserting that Lawrence guarantees “a personal right
of private sexual autonomy”); Hon. Diarmuid O'Scannlain, Rediscovering the Common Law, 79 NOTRE
DAME L. REV. 755, 761 n.17 (2004) (reading Lawrence as standing for a right of sexual autonomy). But
cf,, e.g., Robert C. Post, Foreword — Fashioning the Legal Constitution: Culture, Courts and Law, 117
HARv. L. REV. 4, 97 (2003) (“[T]he theme of autonomy floats weightlessly through Lawrence, invoked
but never endowed with analytic traction.”).

%6 See, e.g., Martin V. Ziherl, 269 Va. 35, 607 S.E.2d 367 (2005) (so holding).
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to engage in private intimate conduct of his or her choosing.””’

B. Sexual Autonomy and Decriminalization

Over the course of the twentieth century, private consensual sex was
almost wholly decriminalized. At times this transformation was mandated by
constitutional decisions. Often, however, state legislatures and prosecutors
acted on their own.

Thus more than fifty years ago, citing widespread non-enforcement, the
draftsmen of the Model Penal Code described penal adultery and fornication
laws as “dead-letter statutes.””® In many states, repeal followed.” Similarly,
the old crime of seduction long ago passed into oblivion.*’

Indeed, decades before Lawrence, many states had already repealed or
stopped enforcing their sodomy laws.®’ Rather than being mandated by the
Supreme Court, this widespread decriminalization surely paved the way for the
Court’s decision in Lawrence. By the mid-1980s, it was already fashionable to
say that expressing one’s “sexual identity” is or ought to be a “fundamental
right,”®* and the same thinking — that expression of sexual identity is beyond
the proper reach of legal prohibitions — underlies the gains made today in
protecting same-sex marriage, same-sex adoption, gender-change, and
“alternative” sexual “lifestyles.” Thus the twentieth century’s broad-scale
decriminalization of consensual sex was a vitally important component of the
modern sex law revolution.

C. Sexual Autonomy and the New Sex Codes
Outside criminal law, sexual misconduct has long been targeted and

regulated in particular spheres, such as college campuses. But the difference
between the previous era’s sex codes and ours could not be starker.

57 Reliable Consultants, Inc. v. Earle, 517 F.3d 738, 744 (5 Cir. 2008).

%% Model Penal Code § 213.6 note at 434-36 (Proposed Official Draft 1962).

%9 See Richard Green, Fornication: Common Law Legacy and American Sexual Privacy, 17
ANGLO-AM. L. REV. 226 (1988); Gabrielle Viator, Note, The Validity of Criminal Adultery Prohibitions
After Lawrence v. Texas, 39 SUFFOLK U. L. REv. 837, 842 (2006). Such laws do still exist, however, and
occasionally prosecutions still occur. See Sara Sun Beale, The Many Faces of Overcriminalization: From
Morals And Mattress Tags to Overfederalization, 54 AM. U.L. REv. 747, 756-57 (2005) (describing
handful of such cases while noting that “there have been no prosecutions in most states in recent years”).
In the military, adultery offenses are still regularly prosecuted. See Katherine Annuschat, Comment — 4n
Affair To Remember. The State of the Crime of Adultery in the Military, 47 SAN DIEGO L. REv. 1161,
1191 & n.195 (2010).

8 See Jane E. Larson, “Women Understand So Little, They Call My Good Nature ‘Deceit’”: A
Feminist Rethinking Of Seduction, 93 CoLuM. L. REv. 374, 394-98 (1993) (discussing movement,
beginning in the 1930s, to abolish seduction statutes).

8! See ESKRIDGE,supra note __, at 176-78.

82 See, e.g., Note, The Supreme Court, 1985 Term — Leading Cases, 100 HARvV. L. REV. 100,
219 (1986) (referring to the “current societal trend of recognizing that individuals have a fundamental
right to define their own sexual identities”).
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Traditional student sex codes aimed at blanket suppression (through not only
punishment, but also single-sex rules both at the college-wide level and in
dormitories) and at reinforcing traditional sexual morality (through, for
example, draconian penalties for homosexuality). By contrast, today’s sexual
misconduct regulations, motivated at least in part by a belated recognition of
the harassment, pressures and violence to which women are routinely subject,
typically seek only to ensure sexual consent.

The sexual misconduct provisions recently adopted at Yale University
offer a good example and are worth quoting at length. The “Definition of
Sexual Misconduct” provides:

Sexual misconduct incorporates a range of behaviors including rape,
sexual assault(which includes any kind of nonconsensual sexual
contact),. . . and any other conduct of a sexual nature that is
nonconsensual . . . . When there is a lack of mutual consent about
sexual activity, or there is ambiguity about whether consent has been
given, a student can be charged with, and found guilty of, committing
a sexual assault or another form of sexual misconduct.”

And the “Definition of Sexual Consent” provides:

Sexual activity requires consent, which is defined as clear,
unambiguous, and voluntary agreement between the participants to
engage in specific sexual activity. Consent cannot be inferred from
the absence of a “no”; a clear “yes,” verbal or otherwise, is necessary.
Although consent does not need to be verbal, verbal communication
is the most reliable form of asking for and gauging consent, and
individuals are thus urged to seek consent in verbal form. Talking
with sexual partners about desires and limits may seem awkward, but
serves as the basis for positive sexual experiences shaped by mutual
willingness and respect.

Consent cannot be obtained from someone who is asleep or otherwise
mentally or physically incapacitated . ... Consent must be clear and
unambiguous for each participant throughout any sexual encounter.
Consent to some sexual acts does not imply consent to others, nor
does past consent to a given act imply ongoing or future consent.**

The authors of these provisions were plainly intent on avoiding a
definition of sexual misconduct that would apply only to specified kinds of
“wrongful” sex acts (for example, harmful, coercive, offensive) or that would
focus on the accused’s “mens rea.” Instead, the provisions aim at all conduct

8 Yale College, Definition of Sexual Misconduct, Sexual Consent, and Sexual Harassment,
http://yalecollege.yale.edu/content/definition-sexual-misconduct-sexual-consent-and-sexual-harassment.
64
Id.
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“of a sexual nature” and focus only on consent, defined as an unambiguously
communicated prior agreement to the specific acts engaged in. As a result,
these provisions dictate some interesting results.

If a female student spontaneously kisses her boyfriend, she’s apparently
guilty of sexual misconduct at Yale (conduct of a sexual nature with no clear
“yes” beforehand). If she kisses him when he’s asleep, she’s plainly guilty.
An argument can be made that kissing on the cheek in greeting (without
advance permission) is now sexual misconduct at Yale. If two students engage
in sex perfectly willingly, but with no unambiguous agreement about which
particular acts are okay, both have apparently sexually assaulted the other
(sexual assault being defined to “include[] any kind of nonconsensual sexual
contact”). In fact, so intent were the authors on avoiding any specification of
the wrongful acts or mens rea, they neglected to say which student is guilty
when one is nonconsenting. Thus if a sexually aggressive student has non-
coercive sex with a more passive student, failing to secure from the latter an
advance unambiguous “yes,” not only can the aggressive student be found
guilty of sexual misconduct; the passive student apparently can as well,
because she too has engaged in “conduct of a sexual nature that is
nonconsensual.”

Perhaps these consequences are unintentional, but perhaps not. It isn’t
ridiculous to ban unconsented-to kissing on the cheek; even in greeting, this
practice might correctly be perceived as “sexual in nature,” and might for some
be highly unwelcome. Nor is it ridiculous to punish someone for failing to
honor her own sexual autonomy. A person who, absent coercion, engages in
sex without giving her advance unambiguous agreement can be said both to do
an injustice to herself and to impose a cost on others, by reinforcing sexual
norms and practices in which the more sexually aggressive believe it’s okay to
press ahead even in the absence of a clear “yes.”

Whether intended or not, the sweeping prohibitions contained in these
provisions conform to a particular logic and ideal of appropriate sexuality. On
this view, sex is a specially intimate, important and perilous domain, where
people — presumably especially women — are frequently violated, taken
advantage of, or otherwise made to do things they don’t really want.
Unpressured, fully-thought-through advance agreement is therefore paramount.
Here, then, is a perfect expression of the ideal of sexual autonomy: “positive”
and permissible sexual experiences depend on each person’s participating only
in activity that he or she has unambiguously, knowingly, voluntarily and
specifically agreed to.

D. Sexual Autonomy and Rape Law

Like the Supreme Court’s right-to-privacy jurisprudence, rape doctrine
too is a body of law that for decades was in search of a principle, but that now
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has seemingly found that principle in sexual autonomy. Readers may find this
statement surprising. In what sense was rape law in need of a principle, and
how could it have found its principle only recently?

As explained below, there is a kind of riddle at the heart of rape law — a
need to explain what it is about rape that distinguishes that crime from other
forms of bodily violation or assault. Traditional rape law had a clear
explanation of rape’s distinctive wrongfulness, but beginning a few decades
ago, modern rape law repudiated that traditional understanding, creating the
need for a new self-understanding. That gap has now been filled by the
principle of sexual autonomy.

1. The Enigma of Rape Law

Every rape is an assault or battery. Every rapist could be punished on
that ground alone. But the law has always treated rape as much more than just
another assault. Rape law makes an assault involving particular body parts a
special crime of its own — one of the most serious in all of criminal law,
punishable by death until not long ago,” and often by life imprisonment still
today.®® The crime of rape is in this respect unique. There is, for example, no
special crime of assaulting someone’s hands or face. Nor of penetrating the
human body. Someone who force-feeds another has not committed any crime
other than assault and battery, if he has committed an offense at all.

Thus a deep unanswered question lies at the heart of rape law. Why is
rape singled out from other assaults and treated as a distinct and especially
heinous crime of its own?

To ask this question is, I know, to fail to see something obvious; it may
seem wantonly insensible. Rape victims probably don’t see a “deep
unanswered” mystery in the law’s treatment of sexual assaults as independent,
heinous crimes. Perhaps only someone who hasn’t been raped — or perhaps
only a man who hasn’t been raped — would see things that way.

But the question here isn’t whether rape is a heinous crime, different
from other assaults; the question is why this is so and how the law explains it.
Traditional rape law had a simple — and, as we’ll see in a moment, sexist —
answer to these questions, which structured nearly every major element of rape
doctrine. Modern rape law, however, has repudiated the traditional answer,
leaving a kind of conceptual vacuum at the law’s core.

Understanding traditional rape law is important for several reasons:
first, to see the ways in which modern rape law has changed; second, to see
how the idea of sexual autonomy came to contemporary rape law; and third, to

8 See Coker v. Georgia, 433 U.S. 584 (1977) (holding the death penalty unconstitutional for
the crime of rape); Kennedy v. Louisiana, 554 U.S. 407 (2008) (reaffirming Coker in cases of child rape).

6 See, e.g., ALA. CODE § 13A-6-60 (2002); ARK. STAT. ANN. § 5-14-101 (2002); GA. CODE
ANN. § 16-6-1 (2002); Sexual Offences Act, 2003, c. 42, § 1(4) (Eng.).
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see how traditional rape law’s precepts, although ostensibly repudiated by
modern doctrine, remain operative even today — in the law of rape-by-
deception.

2. Rape as a Crime of Defilement — Female Defilement

Why then, for pre-modern judges, was rape so vile a crime, different
from other assaults and batteries?®” Their answer would have been simple:
rape defiled women.

No injury to a woman short of death, and perhaps not even death, was
worse than rape: “An injury to her person more violent than the rape of a
young girl — her defloration and ruin — is impossible.”®® “There is no form of
violence more odious either in law or in morals than rape.”® In the torrid
words of one state supreme court (and the judge is referring not to a virgin, but
to a married woman):

What is the annihilation of houses or chattels by fire and faggot,

compared with the destruction of female innocence; robbing woman

of that priceless jewel, which leaves her a blasted ruin, with the

mournful motto inscribed upon its frontals, ‘thy glory is departed’?

Our sacked houses may be rebuilt, but who shall repair this moral

desolation? How many has it sent, suddenly, with unbearable sorrow,

to their graves?”
To rape was to “shame and dishonour” a woman.”' Or in the sympathetic
phrase of a seventeenth-century digest compiled for the governance of the New
World, to rape a woman was to “make a whore” of her.””

This worldview was distinctly not gender-neutral. It was women and
girls whom sex destroyed, leaving them a “blasted ruin.””> Like all out-of-
wedlock sex, rape violated “female purity.”’* For men, on the other hand,

7 I’m not looking here for an answer, however true it might be, of the form: “The purpose of
treating rape as a distinct and vile crime was to subordinate women.” I’m asking about the law’s self-
understanding: the kind of answer judges and lawyers and others of this era would have given.

88 Callaghan v. State, 155 P. 308, 309 (Ariz. 1916).

591 JOEL PRENTISS BISHOP, COMMENTARIES ON THE CRIMINAL LAW§ 411 at 565 (2d ed. 1858).

™ Biggs v. State, 29 Ga. 723, 728-29 (1860).

"' HECTOR DAVIES MORGAN, 2 THE DOCTRINE AND LAW OF MARRIAGE, ADULTERY AND
DIVORCE 351 (1826) (“shame and dishonor™).

™ John Cotton, An Abstract of the Laws of New England (1641), reprinted in THOMAS
HUTCHINSON, A COLLECTION OF ORIGINAL PAPERS RELATIVE TO THE HISTORY OF THE COLONY OF
MASSACHUSETTS-BAY 161, 175 (1769).

3 “Ruin” is a frequent motif in sex cases from this era. See, e.g., Taylor v. State, 110 Ga. 150,
35 S.E. 161, 164 (1900) (referring to defendant in trial for adultery with step-daughter as “the author of
her ruin”); Wood v. State, 80 Tex. Crim. 398, 403 (Tex. Crim. App. 1916). See also, e.g., Litchfield v.
State, 8 Okla. Crim. 164, 179, 126 P. 707 (Okla. Crim. App. 1912) (“moral desolation and spiritual
assassination”).

™ Biggs, 29 Ga. at 729.
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nonmarital sex was hardly an injury worse than death.” On the whole, sex
buttressed manhood, whereas it destroyed maidenhood and ruined
womanhood.

Traditional rape law’s devotion to this picture of femininity and female
purity is too well known to require much spelling out. Yet the connection
between the old morality and certain of traditional rape law’s basic doctrinal
features has gone surprisingly underappreciated. Consider the infamous
marital rape exemption.

Today, that exemption is almost invariably explained on one of three
grounds. Most often, it is said to have rested on the notion that a wife
permanently consented to sex with her husband — an explanation offered by
Hale and repeated many times thereafter,”” although judges and scholars have
long noticed that Hale seems to have made up the rationale out of whole
cloth.”® The two other theories are that the common law viewed a wife as the
husband’s “property” or the marital couple as “one person.”””

All three accounts overlook a far simpler explanation. The marital rape
exemption is a natural and logical consequence of viewing rape as a crime of
female defilement. Why? Because marital sex did not defile. Regardless of
whether a wife consented to sex, wanted it, hated it, or was beaten into it, she
wasn’t morally defiled by it. A law protecting women from sexual defilement
had nothing to do with the plight of women sexually assaulted by their
husbands.

When we today look back uncomprehendingly on the marital rape
exemption, we forget the marital fornication exemption, the marital adultery
exemption, the marital seduction exemption, and so on. Nearly all traditional
sex crimes had a marital exemption: that is, they were defined so as to exclude

2 <

” Even men who criminally seduced unmarried girls were merely “rakes,” “rascals,” and
“knaves” — not “ruins.” Smith v. Milburn, 17 Iowa 30, 36 (1864) (“rake”); Adams v. State, 19 Tex. Ct.
App. 250, 251 (1889) (“rascal”); Breon v. Henkle, 14 Ore. 494, 505, 13 P. 289, 294 (1887) (“knave”). In
fact, the entire crime of “seduction” was built on female-purity premises: not only was seduction defined
in gendered terms (only males could be guilty, only females victimized), but in most states the woman’s
prior “chastity” was an element of the crime. See BISHOP, supra note __, § 640 at 463-64; see, e.g.,
People ex rel. Scharff v. Frost, 135 A.D. 473, 475, 120 N.Y.S. 491 (App. Div. 1* Dep’t 1909).

7 In the nineteenth century and for much of the twentieth, a man could not — as a matter of law
—rape his wife. See, e.g., Wilson v. United States, 230 F.2d 521, 526 (4th Cir. 1956) (“[i]t is well settled
that a husband . . . cannot be convicted as a . . . principal in the rape of his wife’); 2 FRANCIS WHARTON,
A TREATISE ON THE CRIMINAL LAW OF THE UNITED STATES § 553 at 486 (8‘h ed. 1880); 2 JOEL PRENTISS
BisHOP, NEW COMMENTARIES ON THE CRIMINAL LAW § 1119(2) at 645 (8th ed. 1892).

71 MATTHEW HALE, THE HISTORY OF THE PLEAS OF THE CROWN * 629 (1987) (1736); see,
e.g., State v. Scott, 11 Conn. App. 102, 112 (1987); Williams v. State, 494 So. 2d 819, 827 (Ala. Crim.
App. 1986); State v. Smith, 85 N.J. 193,200, 426 A.2d 38 (1981); People v. Meli, 193 N.Y.S. 365, 366
(1922); ESTRICH, supra note _ , at 72-73; ALAN WERTHEIMER, CONSENT TO SEXUAL RELATIONS 12
(2003).

™ People v. Liberta, 64 N.Y.2d 152, 162, 474 N.E.2d 567 (1984); SIR JAMES FITZIAMES
STEPHEN, A DIGEST OF THE CRIMINAL LAW 186 & n.1 (3ml ed. 1883).

? See, e.g., Comm. v. Chretien, 383 Mass. 123, 128, 417 N.E.2d 1203 (1981) (“chattel”);
Liberta, 64 N.Y.2d at 164; ESTRICH, supra note __, at 83; Falk, supranote __,at
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sex between a husband and wife.** Matrimony alone sacralized a woman’s
defloration, moralized erotic desire, and legitimized its issue. So long as rape
was understood as a crime of female defilement, the crime was impossible
between husband and wife.

The one exception proved the rule: a husband could be convicted of
raping his wife if he had another man force intercourse on her.*' For in that
case, the wife had been subjected to a sexual act “despoiling of [her] virtue.”*
Actually, a second kind of exception re-proved the rule. If a husband forced
unnatural sex on his wife, which even for a married woman was an “infamous
indignity,”® he could also be convicted — not of rape, but of sodomy (evidently
she ceased to be his property, and they ceased to be one person, if he did
that).®*

Rape as a crime against female purity explains other definitive features
of traditional doctrine as well — for example, the staggering legal fact that men
could not be raped.*® Rape was ruin, and sex did not ruin men.*® The “utmost
resistance requirement™’ also fit comfortably with the traditional view: a
woman who failed to resist to her utmost failed to display the virtue that rape
law existed to protect.®®

% Note that even a subsequent marriage was usually a defense to seduction. 2 WHARTON, supra
note _, § 1760 at 518. Sodomy, however, had no marital exemption. See supra note .

81 2 Bisnop, NEW COMMENTARIES, supra note __, § 1119(2) at 645; e.g., Commonwealth v.
Fogerty, 74 Mass. 489, 491 (1857); People v. Chapman, 28 N.W. 896 (Mich. 1886). See also note __
infra (describing the Audley case).

82 Chapman, 28 N.W. at 898. See also, e.g., State v. Dowell, 106 N.C. 722, 724, 11 S.E. 525,
525 (1890) (asserting that forcing wife into sexual intercourse with another man “prostitute[s]” her)
(quoting HALE, supra note __, at * 629).

8 Crutcher v. Crutcher, 86 Miss. 231, 235, 38 So. 337 (1905) (citation omitted).

8 See, e.g., Mahone v. State, 44 Ala. App. 372, 209 So.2d 435 (1968); Smith v. State, 150 Ark.
265, 268, 234 S.W. 32 (Ark. 1921); R. v. Jellyman,(1839) 8 Car.& P. 604, 604,[173 ER637] (Patteson,
J.); United States v. Trudeau, 22 C.M.R. 485 (1956) (upholding conviction of assault with intent to
sodomize wife); Quinn v. Quinn, 6 Pa. D. & C. 712, 714-15 (Pa. Ct. Comm. Pleas 1925).

% Eg., 4 BLACKSTONE’S COMMENTARIES ON THE LAWS OF ENGLAND * 210 [hereafter

BLACKSTONE] (defining rape as “the carnal knowledge of '@ woman . . . ”’) (emphasis added); 2 BISHOP,
NEW COMMENTARIES, supra note __, 1115(2), at 643 (“Rape is a man’s ravishment of a woman . . . .”)
(emphasis added).

% A study of the treatment of sexual assaults against children in New York in the early
twentieth century concludes:

On the rare occasions when reformers and commentators did mention

sexual assaults on boys by men, they presented those acts differently from instances

of sexual violence against girls. ... What is missing . . . is a clear sense that such

acts did the same harm to boys as sexual assault did to girls. Both did suffer physical

injury. Girls, however, also experienced ‘ruin’ . . ..

Stephen Robertson, ‘Boys, of Course, Cannot be Raped’: Age, Homosexuality and the Redefinition of
Sexual Violence in New York City, 1880-1955, 18 GENDER & HISTORY 357, 360-61 (20006).

8 A woman claiming rape used to be required to show that she had resisted the defendant “to
her utmost.” E.g., People v. Dohring, 59 N.Y. 374, 382 (1874); Reynolds v. State, 27 Neb. 90, 91, 42
N.W. 903, 904 (1889); Brown v. State, 127 Wis. 193, 106 N.W. 536 (1906). For trenchant criticisms, see
ESTRICH, supra note __, at 29-41; SCHULHOFER, supra note __, at 19-20.

8 See, e.g., Dohring, 59 N.Y. at 382 (“Can the mind conceive of a woman . . . revoltingly
unwilling that this deed should be done upon her, who would not resist so hard and long as she was
able?”).
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Similarly, traditional rape law was notoriously hostile to claims by
“fallen” women.*”” Officially, under English and American law, the victim’s
past unchastity was irrelevant to the defendant’s guilt.”®  Unofficially,
however, the law was clearly otherwise. A woman’s past sexual derelictions
could always be, and often were, put before the jury to show not only
consent,”’ but also, according to eminent authority, lack of credibility and even
psychiatric instability.”” Modern critics excoriate this doctrine, arguing that
such evidence allowed rapists to be acquitted because their victims were
sexually active.” This criticism was completely justified, but what it criticized
was the doctrine’s very point: tacitly, if not explicitly, (male) juries understood
that rape was a crime of defilement — and how could a man have ruined a
woman on whose “frontals” was already inscribed, “thy glory has departed”?*

Thus was traditional rape law deeply structured by the notion that rape
was a crime of female defilement. This understanding not only generated a
host of subsidiary doctrines, but also explained why rape was a distinct crime
of its own, different from and more heinous than other assaults.

3. The Turn to Sexual Autonomy

In the last several decades, however, all the doctrines just described
underwent radical change. The marital rape exemption is history.”” The rape

¥ According to Blackstone, eighteenth-century European rape law excluded prostitutes
altogether. 4 BLACKSTONE at * 212-13.

% 2 Bisnop, NEwW COMMENTARIES, supra note __, at § 1119(1) (even a “common strumpet” can
charge rape). The rule dates back to the conviction of the papist Lord Audley for raping his wife by
holding her down while a servant had sex with her. See The Trial of Mervin Lord Audley, Earl of
Castlehaven, for a Rape and Sodomy (1631), reprinted in 3 A COMPLETE COLLECTION OF STATE TRIALS
401, 440 (T.B. Howell ed., London, T.C. Hansard 1816). Some judges explained this rule on the ground
that every act of sex inflicted an additional defilement. See State v. Fernald, 88 Iowa 553, 558, 55 N.W.
534 (Iowa 1893) (“That which is impure or unclean may be defiled by making more impure or
unclean.”); see also 4 BLACKSTONE at * 213 (rape of prostitute possible because she could have “forsaken
that unlawful course of life”).

°' E.g., 2 BisHOP, NEW COMMENTARIES, supra note __, § 1119(1).

2 E g., JOHN H. WIGMORE, A TREATISE ON THE SYSTEM OF EVIDENCE IN TRIALS AT COMMON
LAW § 924a (Supp. 1934). Some states disagreed. See, e.g., Shay v. State, 299 Miss. 186, 90 So. 2d 209,
211 (1956) (“where want of consent is not an issue . . . evidence of the female’s want of chastity is
immaterial and inadmissible”).

% E.g., ESTRICH, supra note __, at 49 (stating that “the likelihood of convicting the defendant
after [the exposure of the victim’s past sexual activity] was questionable”); SCHULHOFER, supra note __,
at 26 (referring to the law’s “assumption that a woman who had sex with her boyfriend might have
consented to sex with a stranger as well” and stating that “[jJuries often agreed or, perhaps, acquitted on
the theory that a sexually experienced woman deserved whatever she got™).

% Biggs v. State, 29 Ga. 723, 728-29 (1860).

% See, e.g., Emily J. Sack, Is Domestic Violence a Crime?: Intimate Partner Rape As Allegory,
24 ST. JoHN’s J.L. CoMmM. 535, 554-55 (2010). In England, the House of Lords abolished the marital rape
exemption in 1991. See R. v. R. (a Husband), [1991] 1 A.C. 599. A marital exemption remains,
however, in statutory rape. See, e.g., State v. Moore, 606 S.E.2d 127, 131 (N.C. Ct. App. 2004)
(upholding that exemption).
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of men and boys was finally recognized.”® The utmost resistance requirement
has been abolished.”” New statutes exclude evidence of a rape claimant’s past
sexual conduct.”® Thus has modern rape law ostensibly rejected the idea of
rape as a crime against female virtue.

But these reforms have also created a conceptual gap. Rape law today
cannot rest on premises of feminine defilement. How then does modern rape
law explain why sexual assault is different from other assaults? What is the
special violation that rape inflicts?

Enter sexual autonomy. The idea that rape law existed to protect sexual
autonomy would have been inconceivable in an era when fornication,
seduction, and sodomy were crimes.” Nevertheless, that’s the purpose
overwhelmingly attributed to rape law today.'®

The earliest express judicial endorsement of this view may have been
the Supreme Court’s 1977 Coker decision — in which, ironically or not, the
Court also held that rape was not sufficiently heinous to merit capital
punishment. Said the Court:

We do not discount the seriousness of rape as a crime. It is highly
reprehensible, both in a moral sense and in its almost total contempt
for the personal integrity and autonomy of the female victim and for
the latter’s privilege of choosing those with whom intimate
relationships are to be established. Short of homicide, it is the
“ultimate violation of self.”'"!

This frequently-quoted passage from Coker offered a new explanation of the
distinctive and outrageous violation effected by rape. Rape may not destroy a
woman’s virtue, but it did violate her “autonomy” — and specifically her sexual
autonomy, her “privilege of choosing those with whom intimate relationships
are to be established.”

Subsequent cases would reaffirm this idea, explaining that sexual
choices are among an individual’s most private and intimate. As the New
Jersey supreme court put it in the well-known M.T.S. case:

Today [rape law] is indispensable to the system of legal rules that
assures each of us the right to decide who may touch our bodies,

% See Note, Male Sexual Assault: Issues of Arousal and Consent, 51 CLEV. ST. L. REV. 93, 111
(2004). England’s reform rape statute also allows for the rape of both men and women. Sexual Offenses
Act, ch. 42, s. 1(a) (2004) (Eng.).

97 See Katherine E. Volovski, Note, Domestic Violence, 5 GEO. J. GENDER & L. 175, 178-79
(2004).

% Richard Klein, An Analysis of Thirty-Five Years of Rape Reform: A Frustrating Search for
Fundamental Fairness, 41 AKRON L. REV. 981, 990-91 (2008) (discussing the passage of rape shield laws
in every state and by Congress).

% Coughlin, supra note _, at 6.

100 77

11 Coker v. Georgia, 443 U.S. 584, (1977).

17



when, and under what circumstances. The decision to engage in
sexual relations with another person is one of the most private and
intimate decisions a person can make. Each person has the right not
only to decide whether to engage in sexual contact with another, but
also to control the circumstances and character of that contact.'”

With this language, the right of sexual autonomy or self-determination is fully
articulated. It is unsurprising, then, that the M.T.S. court adopts a definition of
consent (like the one recently adopted by Yale, which may well have copied
from M.T.S.) as advance affirmative agreement to the specific act: “We
conclude, therefore, that any act of sexual penetration engaged in by the
defendant without the affirmative and freely-given permission of the victim to
the specific act . . . constitutes the offense.”'*

Autonomy is undoubtedly the dominant concept grounding today’s
leading rape scholarship. To Patricia Falk, the “central value protected by
sexual offense provisions is sexual autonomy . . . , the violation of which
represents a unique, not readily comparable, type of harm to the victim.”'**
Criminal law scholar Stephen Schulhofer has argued extensively in favor of
“sexual autonomy” and the “right to sexual self-determination” as the
fundamental principle behind rape law.'””  Philosopher Joan McGregor
concludes that the “moral wrongness of rape consists in violating an
individual’s . . . sexual self-determination and the seriousness of rape derives
from the special importance we attach to sexual autonomy.”'” The citations
could be multiplied."”’

Outside the United States, the sexual-autonomy view of rape is also
widespread. Germany’s criminal code expressly classifies rape as a crime
“against sexual autonomy.”'®® British scholars have invoked sexual autonomy
to interpret England’s recently reformed rape statutes.'” In the words of the

igj In the Interest of M.T.S., 609 A.2d 1266, 1278, 129 N.J. 422, 446 (1992).
Id.

14 patricia J. Falk, Rape By Drugs: A Statutory Overview and Proposals for Reform, 44 ARIZ.
L.REv. 131, 187 (2002).

195 SCHULHOFER, supra note __, at 16-17.

19 McGregor, supra note _, at 236.

107 See, e.g., Dan Kahan, What Do Alternative Sanctions Mean?, 63 U. CHI. L. REV. 591, 598
(1996) (“A rape, for example, is often more reprehensible than an ordinary assault — even if the assault
results in greater physical injury — because the violation of a woman’s sexual autonomy conveys greater
disrespect for her worth than do most other violations of her person.”); Donald A. Dripps, Beyond Rape:
An Essay on the Difference Between the Presence of Force and the Absence of Consent, 92 COLUM. L.
REv. 1780, 1785 (1992) (discussing “sexual autonomy” as a principle for rape law, defined as “the
freedom to refuse to have sex with any one for any reason”). Dorothy Roberts was among the first to
thematize rape as a problem of women’s autonomy. See Dorothy E. Roberts, Rape, Violence, and
Women’s Autonomy, 69 CHL-KENT L. REV. 359 (1993).

1% [Germ.Crim. Code sec. 13.]

19 See, e.g., J. Herring, Mistaken Sex, [2005] CRiM L. REV. 511, 517 (treating sexual autonomy
as rape law’s central principle); Vanessa E. Munro,Constructing Consent: Legislating Freedom and
Legitimating Constraint in the Expression of Sexual Autonomy, 41 AKRON L. REv. 923 (2008).
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International Criminal Tribunal for the former Yugoslavia, the “true common
denominator” of all acts of rape is the “violation[] of sexual autonomy.”110

E. Summary: Putting Privacy, Decriminalization, Sex Codes, and
Rape Law Together

In 1962, when the American Law Institute omitted fornication and
adultery from the proposed Model Penal Code, an explanatory note declared
that “private immorality should be beyond the reach of the penal law.”'"
Three years later, Griswold announced the right to privacy. Together,
decriminalization combined with constitutionalization to produce a new,
modern fundamental right: the right to sexual autonomy. What we are seeing
today is the penetration of this same right into other arenas of sex law. It
underlies workplace sexual harassment law. It is pursued in college sexual
misconduct regulations. And it has entered deeply into rape law, which in
recent decades found itself in need of a new structuring principle shorn of the
sexism of the traditional era.

Sexual autonomy has two sides. First, if consenting adults want to
engage in sexual intimacies of whatever variety in the privacy of their
bedrooms, they have a right to do so. That’s the point of Lawrence and
decriminalization. Second, if an individual doesn’t want sex of whatever
variety — whether with a certain person, or with persons possessing a certain
trait, or in certain circumstances, or at all — he or she has a right not to have it.
That’s the point of modern sex codes and rape law.

Thus in all its major components, American sex law today is arguably
animated by a single principle. Every individual has the right to decide what
kind of sex to have, with what sorts of people, and in what circumstances.

II
The Riddle of Rape by Deception

Or so at least the story might go. But this picture of American sex law
can’t account for a peculiar and thorny anomaly: rape law’s refusal to punish
sex-by-deception. In this Part, I’ll lay out the basic contours of current rape-
by-deception doctrine, trace its origins, and show how it’s incompatible with
modern autonomy-protecting principles.

A. The General Rule and Its Two Exceptions

The subject was already perplexing over a century ago. Ordinarily, as

19 progecutor v. Kunarac, No. IT-96-23-T & IT-96-23/1-T, Judgment, P 440 (Feb. 22, 2001).
" MopEL PENAL CODE § 213.6 note at 439 (Proposed Official Draft 1962).
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an important treatise observed, “if . . . consent is obtained by fraud . . . the law
deems there was no consent.”''> But in the “peculiar” case of rape, the rule
was otherwise: “Still the majority of English judges have held, that the peculiar
offense of rape is not committed where a fraudulent consent is obtained.”' "

To rationalize this result, common law judges were obliged to reject
one of two venerable propositions: (1) that fraud vitiated consent; or (2) that
rape was sex without consent. Some chose the first option:

It seems to me that the proposition that fraud vitiates consent in
criminal matters is not true . . . . [For] the definition of rape is having
connection with a woman without her consent, and if fraud vitiates
consent, every case in which a man . . . commits bigamy, the second
wife being ignorant of the first, is also a case of rape. Many
seductions would be rapes, and so would prostitution procured by
fraud, as for instance by promises not intended to be fulfilled.'"*

Most judges, however, were unprepared to deny that fraud vitiates
consent. Fortunately for them, a different definition of rape was available,
supported by many venerable authorities, according to which rape required
force'"” Especially in America, where the force requirement was often laid
down by statute, nineteenth-century courts had a clear basis for rejecting rape-
by-deception: “Rape is carnal knowledge of any female . . . ‘by force and
against her will,”” and “fraud is not force.”''® American courts have adhered
to this reasoning ever since.''’

There was just one problem. In certain circumstances, the law held that
women deceived into sex were raped. By the end of the nineteenth century,
British judges could identify two established exceptions:

In Reg. v. Flattery (2 Q.B. Div. 410), in which consent was obtained

"2 1 BisHOP, COMMENTARIES, supra note __, § 343 at 384.

"3 Jd. (emphasis added). There were dissenting voices, although they acknowledged the
prevailing rule. See, e.g., People v. Crosswell, 13 Mich. 427, 432 (1865) (Cooley, J.) (criticizing rule
against rape-by-fraud); R. v. Flattery, 13 [Cox] [L.R.-]Cr. Cas. Res. 388, 2 Q.B.D. 410, [455] (1877)
(Kelly, C.B.) (“I lament that it has ever been decided to be the law of England that where a man obtains
possession of a woman’s person by fraud, it does not amount to rape.”); R. v. Case, 4 Cox Cr. Cas. Res.
220, 223 (1850) (Alderson, B.) (“[w]hen a man obtains possession of a woman’s person by fraud, it is
against her will; and if the question were res nova, I should be disposed to say that this was a rape”).

!4 R. v. Clarence, 22 Q.B.D. 23, 43 (1888) (Stephen, J.).

!5 See, e.g., 4 BLACKSTONE * 210 (defining rape as “the carnal knowledge of a woman forcibly
and against her will”); 2 BISHOP, NEW COMMENTARIES, supra note __, §§ 1113-15 at 642-44 & nn.

116 State v. Brooks, 76 N.C. 1, 3 (1877).See also, e.g., Don Moran v. People, 25 Mich. 356, 364
(Mich. 1872) (“[i]f the statute . . . did not contain the words ‘by force,” or ‘forcibly,” doubtless a consent
procured by such fraud as that referred to, might be treated as no consent”); Wyatt v. State, 32 Tenn. 394,
398-99 (1855) (“Fraud and stratagem . . . cannot be substituted for force, as an element of this offence.”).

17 See, e.g., Suliveres v. Comm., 449 Mass. 112, 116, 865 N.E.2d 1086, 1089 (2007) (holding
that rape requires force and therefore rejecting claim of rape by deception); Comm. v. Culbreath, 36 Va.
Cir. 188, 189 (Va. Cir. Ct. 1995) (same); People v. Hough, 159 Misc. 2d 997, 1000, 607 N.Y.S.2d
884 (1 Dist. Crim. 1994) (same).
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by representing the act as a surgical operation, the prisoner was held

to be guilty of rape. . . . [W]here consent was obtained by
personation of a husband, . . . the passing of the Criminal Law
Amendment Act of 1885 . . . “declared and enacted” that thenceforth
it should be deemed to be rape. . . . There is abundant authority to

show that such frauds as these vitiate consent both in the case of rape
and in the case of indecent assault.'"™

These two exceptions — sex falsely represented as a medical procedure,
and impersonation of a woman’s husband — have been for over a hundred years
the only generally recognized situations in which Anglo-American courts
convict for rape by fraud.""® Both exceptions remain the law of England.'*’ In
Canada, these two exceptions were recognized until at least 1982 and are
apparently still good law today.'”' In Australia, a well-known High Court
decision expressly reaffirmed both exceptions in 1958.'** In the United States,
courts have long endorsed the medical exception in one form or another,'”
while the spousal-impersonation exception, which received significant
expressions of judicial approval early on,'** is the law of about fifteen states,'*’
including California,'*® and is recognized in the Model Penal Code."”’

"8 Clarence, 22 Q.B.D. at 44 (Stephen, J.) An Irish decision recognized rape by husband-
impersonation in 1884. R. v. Dee, L.R. 14 Ir. 468, 15 [Cox] [L.R.-]Cr. Cas. Res. 579 (1884). In
Scotland, Martin Guerre came to life after the Great War, and the impersonator was found guilty of rape.
See Advocate v Montgomery, (Scot.) [1926] Justiciary Cas. 2.

9 See Patricia J. Falk, Rape by Fraud and Rape by Coercion, 64 BROOK. L. REV. 39, 119
(1998) (observing “the two archetypal rape by fraud cases, fraudulent medical treatment and husband
impersonation”).

120 See, e.g, R v. Linekar, [1995] Q.B. 250, 255 (A.C.). By statute, England recently
broadened the husband-impersonation exception to cover impersonation of any “person known
personally to the complainant.” Sexual Offences Act, 2003, c. 42, § 76(2)(b) (Eng.).

121 Until 1982, Canada’s rape statute expressly included the case of “personating [the victim’s]
husband,” CrRiM. CoDE, R.S.C. 1970, c. C-34, § 143(b)(2) (Can.), and allowed for medical-
misrepresentation cases as well. [Cite.] The 1983 statute abolished the crime of rape, replacing it with
“sexual assault” offenses. See CRIM. CODE, R.S.C. 1985, c. C-46, § 271-73 (Can.). The Canadian
Supreme Court has interpreted the new statute to provide a “more flexible” rape-by-fraud doctrine. See
R. v. Cuerrier, [1998] 162 D.L.R.4th 513, _ (Can.) (holding that failure to disclose HIV-positive status
vitiated consent).

122 papadimitropolus v. R., [1956] C.L.R. 249.

123 See, e.g., Story v. State, 721 P.2d 1020 (Wyo. 1986); People v. Minkowski, 204 Cal. App.
2d 832 (1962); Pomeroy v. State, 94 Ind. 96 (1883); People v. Crosswell, 13 Mich. 427, 438 (1865).
Some opinions hold that this exception applies only to patients who don’t realize they are being sexually
penetrated. See, e.g., Boro v. Superior Court, 163 Cal. App. 3d 1224 (1985). Others suggest the
exception extends to patients convinced that sexual penetration is medically required. See, e.g., Eberhart
v. State, 134 Ind. 651, 34 N.E. 637 (1893); ¢f. Don Moran v. People, 25 Mich. 356, 365 (Mich. 1872).

124 See, e.g., Don Moran, 25 Mich. at 365 (“upon abstract principles of right and wrong, a
sexual connection obtained by falsely and fraudulently personating the husband of a woman . . . must be
considered nearly, if not quite, as criminal and prejudicial to society as when obtained by force”); Lewis
v. State, 30 Ala. 54, 57 (1857).

12 See Russell L. & Kathryn H. Christopher, Rape by Fraud as a Defense to Statutory
Rape,101 N.W.L.REv. 75, 100 & nn. 164-65 (2007).

126 CAL. PENAL CODE § 261(5) .

127 MoDEL PENAL CODE § 213.1(2)(c) (Official Draft and Rev. Comments 1985).
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B. The Usual Justifications — and Why They Fail

To explain the doctrine and its twin exceptions, contemporary courts
and commentators repeat a kind of mantra. Fraud “in the factum” vitiates
consent and therefore turns sex into rape, while fraud “in the inducement” does
not.'”® The two exceptions (we are told) represent fraud “in fact,” meaning a
misrepresentation going to the very fact or nature of the activity consented to,
while virtually all other misrepresentations amount only to fraud “in the
inducement.”'”  This distinction is said, moreover, to be the “traditional
formula” operative throughout the law for separating lies that vitiate consent
from lies that don’t."*’

No matter how often repeated, this argument makes no sense. First of
all, it’s simply false that “fraud in the inducement” fails to vitiate consent
elsewhere in the law. Standing for the contrary proposition are countless cases
involving larceny,”' trespass,'*” and of course contracts.'”> Moreover, among
the lies that serve as paradigmatic consent-breakers are misrepresentations
concerning the deceiver’s occupation or other personal characteristics — exactly
the kind of fraud that rape law refuses to see as undoing consent.’* If the
proverbial false meter reader cannot claim consent when he enters a person’s
home,">> why can a false bachelor claim consent when he enters a woman’s
body?

128 See, e.g., Boro, 163 Cal. App. 3d at 1228; U.S. v. Hughes, 48 M.J. 214, 216 (Ct. App.
Armed Forces 1998); JOSHUA DRESSLER, UNDERSTANDING CRIMINAL LAW 143 (3d ed. 2001); ROLLIN M.
PERKINS & RONALD M. BOYCE, CRIMINAL LAW 215 (3d ed. 1982); WAYNE R. LAFAVE, CRIMINAL LAW 767
(3d ed. 2000); Christopher & Christopher, supra note __, at 83-84.

12 E g, Boro, 163 Cal. App. 3d at 1225; Christopher & Christopher, supra note __, at 83;
PERKINS & BOYCE, supra note 25, at 1080.

139 See, e.g., PERKINS & BOYCE, supra note 25, at 1079; Falk, supra note _, at 157 (“The
traditional formula for distinguishing legally valid from invalid consent in fraud cases is the dichotomy
between fraud in the factum and fraud in the inducement.”); Christopher & Christopher, supra note __, at
83.

Bl See, e.g., 18A CAL. JUR. 3d § 133 (summarizing numerous cases). The (supposedly) first
larceny-by-trick case ever reported involved the false promise to return a horse within a few hours. King
v. Pear, 1 Leach 212, 168 Eng. Rep. 208 (Cr. Cas. Res. 1779).

B2 Eg., State v. Ortiz, 92 N.M. 166, 168, 584 P.2d 1306, 1308 (1978) (finding entry
trespassory where victim was tricked into believing that defendants had come to her house to help her
daughter); State v. Maxwell, 234 Kan. 393, 396-97, 672 P.2d 590, 596-97 (1993) (defendants procured
entry to house by pretending interest in selling a watch). See generally Use of Fraud or Trick as
“Constructive Breaking” for Purpose of Burglary or Breaking and Entering Offense, 17 ALR.5"™ 125 §
3a(2009) (describing numerous similar cases).

133 1t is hornbook contract law that a person “fraudulently induced to enter into a contract has
not assented to the agreement.” 26 WILLISTON ON CONTRACTS § 69.1, at 486 (4th ed. 2003). See, e.g.,
Blankenship v. USA Truck, Inc., 601 F.3d 852, 855 (8" Cir. 2010) (upholding claim that “fraud voids a
contract ab initio — because fraud in the inducement precludes mutual assent”) (emphasis added).

134 See, e.g., RESTATEMENT (SECOND) OF TORTS § 173, comm. (b) & illus. (1) (1977).

135 See, e.g., Theofel v. Farey-Jones, 359 F.3d 1066, 1073 (9™ Cir. 2003); J.H. Desnick v. ABC,
44 F.3d 1345, 1352 (7th Cir. 1995) (Posner, J.); Comm. v. Hayes, 314 Pa. Super.112, 460 A.2d 791
(1983); RESTATEMENT (SECOND) OF TORTS § 173, illus. (2) (1977).