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WRIT GRANT CONSIDERATIONS

Pursuant to Rule X, § 1(b), of the Rules of thig Court, Applicant notes the following:
Conflicting Decisions:

The Court of Appeal's decision, which refuses to permit Applicant to pay for a copy of a
court record in his own case, conflicts directly with at least 60 decisions of this Court, which are
listed in Appendix A. All the cases involve a prisoner Public Records Act request, and all post-
date (and virmally all reference) R.S. 44:31.1, the statute the lower courts cited to deny
Applicant's request. Certiorari ig therefore proper under Rule X, § 1(a)(1).

Even the decision's re-asoning has been roundly rejected. Its reversal of the burdens of
proof and inquiry in R.S. 44:31.1, by requiring Applicant to show he is an eligible person (rather
than the custodian to show he i.s not), conflicts directly with Hilliard v. Litchfield, 01-1987 (La.
App. 1 Cir. 6/21/02); 822 So.2d 743, 745-46, and Muhammad v. Office of District Attorney, 16-9
(La. App. 5 Cir. 4/27/16), 191 S0.3d 1149, 1157. Its reliance on the lapse of “the two-year delay
for relator to file for post-conviction relief” to refuse Applicant's public records request conflicts
directly with State ex rel. Leonard v State, 96-1889 (La. 6/13/97); 695 So.2d 1325, 1325, and its
progeny. Certiorari is therefore again proper under Rule X, § 1(a)(1).

Gross Departure from Proper Judicial Proceedings:

This Court has been required time and again—indeed, at least 60 times since the
enactment of R.S. 44:31.1—to grant writs summarily because the court below refused to require
a recalcitrant records custodian to provide a prisoner with a cost estimate for a public record

directly related to his own prosecution and conviction. Below is a summary of those cases.’

- Records Custodian
Jurisdicion | # Writs Granted | District Attomey Court Law Enforcement
First Circuit 18 13 2 4
Second Circuit 7 7 2 0
Third Circuit 10 7 2 2
Fourth Circuit 7 4] 7 0
Fifth Circuit 11 7 4 1
Direct Appeal 7 4 3 0
# Custodians 65/60 38 20 7

1 This summarizes the cases listed in Appendix A. The numbers of writs and custodians differ
because five cases involved two custodians. This list may not be complete; Applicant's
research resources are limited. Further, Applicant's anecdotal experience suggests that a
similar pattern of disregard by trial courts is likely to be in evidence in the unpublished writ
dispositions of the Courts of Appeal, but he has noresearch access to unpublished matters.
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By obstructing proper public records requests and thereby frustrating good-faith efforts to
seek post-conviction relief—a remedy sounding in the most basic, the most fundamental laws
organizing the American polity—the lower courts have “so far departed from proper judicial
proceedings” and “so abused [their] powers . . . as to call for an exercise ol this court's
supervigory anthority.” La. S.Cr. R. X, § 1(a)(5). Certiorari is necessary to correct this culture
of mdifference, which squanders this Courl’s scarce resources and makes a mockery of not
merely the Public Records Act but the administration of criminal justice in this state. Applicant
regpecttully suggests that an opinion by this Court clearly defining the categories of records
presumptively outside the scope of the R.S. 44:31.1 exemption is necessary to protect both
Judicial economy and citizens' fundamental right to be free from wrongful conviction.
Significant Unresolved [ssues and/or Erroneous Application of Constitution and Laws:

IT the Court of Appeal's statutory ruling stands, then the significant constitutional issues
Applicant raised below—and the Court of Appeal completely ignored—will require resolution.
Only careful circumscription of R.S. 44:31.1's scope can allow courts to sidestep the thorny free
spesch and petition, public trial, jury trial, equal protection, due process, judicial review,
suspension, court access, and constitutional public records issues that the bar 1s applied to
Applicant presents under the Federal and Louisiana Constitutions. g, Revere v. L’fa;zzdeffﬁ'. 97-
552 (La App. 1 Cir. 5/15/98); 715 So.2d 47, 53, rev'd on ather grounds, 98-1493 (La. 1/29/99);
730 So.2d 870, 870 (rejecting constitutional challenges becanse “R.S. 44:31.1 gives an inmate

the right to examine any public record . . . relevant to any post-conviction relief . . . ).

If the Court of Appeal's silence on these constitutional issues was a decision on them sub
ilentio, it “has decided . . . a significant issue of law which has not been, but should be, resolved
by this court™ La. 8.Cr. R. X, § 1(a)(2). If its silence was not a decision, the refusal to
adjudicate properly presented constitutional claims in a criminal case is an “erroneous . . .
appli[cation] [of] the constitution . . . of this state or the United States™ that “will cause material
injustice or significantly affect the public interest™ La. S.Cr. R. X, § 1(a)(4). A number of
prisoners in the near term will seek to obtain a copy of their jury polling information to assert
various new constitutional claims connected fo the state's discredited non-unanimous jury
system. To allow the lower courts to stymie these prisoners at the starting gate, and in clear
defiance of this Court's public records decisions at that, would not just be irregular and unjust, it
would reflect a hostility to constitutional claims unworthy of any American judiciary.
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STATEMENT OF SDIC

The Courf has jurisdiction over this matter under Article 5, § 5 of the Louisiana

Constitution of 1974, as amended.
STATEMENT OF THE CASE

Applicant Donald Logan was convicted of second degree murder by a NON-UNANIM ous
jury in 2006, whereupon he received the mandatory sentence of life without parole. State v.
Logan, 07-739 (La. App. 5 Cir. 5/27/08), 986 So.2d 772. His conviction became final on March
27, 2009, or 14 days after this Court denied writs on direct review.

On May 21, 2019, Applicant submitted a public records request to the Clerk of Court for
the 24th Judicial District Court on the form attached as an exemplar in Appendix E. The request
asked for a copy of the jury polling information in Applicant's case and to be notified of any
reasonable cost Tor go providing.

On June 4, 2019, the trial court—not the Clerk of Court, the statutory custodian-—
responded to Applicant's public records request by entering the order attached as Appendix D,
which order held Applicant had no right to obtain a copy of the requested information because
hig “conviction is final” Applicant timely filed a notice of intention to seek writs and seasonably
did so in an application to the Fifth Circuit Court of Appeal on July 15, 2019, attached as
Appendix C. The Court of Appeal denied writs on October 22, 2019. Appendix B. This timely
application for writs of certioran, supervisory review, and/or remedial writs follows.

"ASSIGNMENTS OF ERROR

i, The Court of Appeal erred by ignoring this Court’s “constant stream of uniform and
homogenous rlmgs™ holding that a prisoner 1s entitled to a cost estimate for a public record,
with 20 rulings specifically addressing court records, that establishes a rule entitled to deference
as jurisprudence constante.
2. Even considering the issue anew, the Court of Appeal emred by concluding that R.S.
44:31.1 precludes Applicant from obtaining a cost estimate for a court record.
3. The Court of Appeal emred by completely ignoring the constitutional and common law
argnments Applicant presented as altemative bases for relief.

ISSUES FOR REVIEW
L. Is Applicant entitled to a cost estimate for obtaining a copy of his jury polling

information under the Public Records Act, R.S. 44:1 ef seq.?



2. If not, is Applicant entitled to a cost estimate for obtaining a copy of his jury polling
nformation under the Louisiana Constitution's guarantees of due process, equal protection/no
discrimination, free speech and petition, a public trial, trial by jury, judicial review. the writ of
habeas corpus, courl access, or the right to review public records, as provided in Article I,
Sections 2-3, 7. 9, 12, 16, 17, 19, and 21-22, and Article XII, Section 3, or a common-law right
of access to the courts?

3. If not, is Applicant entitled to a cost estimate for obtaining a copy of his jury polling
information under the Federal Constitution's protections of [ree speech and petition, a public
trial, trial by jury, equal protection, or due process under the First, Sixth. and Fourteenth
Amendments?

STATEMENT OF THE FACTS

Applicant Donald Logan was convicted of second degree murder and sentenced to life
without parole—to die in prison—on the basis of a 10-2 jury verdict. He knows this fact because
he was personally present in court when the written polling information was received and
reviewed by the trial judge along with his attorney and the prosecutor. Appendix F He heard
them discuss the matter at the bench and even recalls the name of one of the dissenting jurors:
Ms. Taonica Seton Ledel. Later, after the verdict was announced and before he was remanded.
his attomey confirmed to him that the verdict was non-unanimous. But Applicant has never had
access to documentary proof of this fact.

Applicant's inability to prove he was convicted by a non-unanimous jury was of little
concern to him until other defendants succeeded in challenging the constitutionality of
Louisiana's non-unanimous verdict system as racist. Ep., State v Maxie, No. 13-CR-72522
(11th JDC, Oct. 11, 2018). Other challenges based on the history of the Sixth Amendment have
advanced far beyond points previously reached, e.g., State v. Ramos, 16-1199 (La. App. 4 Cir.
11/2/17); 231 So.3d 44, cert. granted, 2019 WL 1231752 (U.S. Mar. 18, 2019), and hold great
promise. And still other challenges, based on Louisiana's recent adoption of a unanimity
requirement by state constitutional amendment and the irrationality of maintaining a two-tier
system based simply on the date of offense, are just beginning.

Now Applicant needs proof, in the form of the written jury polling information he knows
to be a part of hig court record, of the non-unanimous verdiet in his case to make these arguments
for himself in an application for post-conviction relief Although neither the Clerk of Court nor
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the trial court provided Applicant the opportunity to explain this, he did so explain in his writ

. application to the Court of Appeal.

SUMMARY OF ARGUMENT

This is a case that should not be here, a writ that never need have been written. The
lower cousts, by refusing to provide Applicant with a cost estimate for obtaining a copy of a
court record, have flouted numerous decisions by this Court on the identical issue that are
entitled to deference as jurisprudence constante. The lower courts have also improperly
construed the plain language of the governing statutes in R.S. 44:31 and R.5. 44:31.1. And by
committing those errors, the lower courts have created no fewer than 17 constitutional issues
under the Louisiana and United States Constitutions. Even if the Court finds ambiguity m the
applicable statutes, the canon of constitutional avoidance counsels construing those statutes so as
to obviate the need for this extensive constitutional review. The Court should reverse and
remand with instructions to provide Applicant with a prompt cost estimate for obtaining a copy
of his jury polling information and, upon payment of that estimate, to mail promptly a copy of

the same to Applicant.



ASSIGNMENT OF ERRORNO. 1
The Court of Appeal erred by ignoring this Court's “constant
stream of uniform and homogenous rulings” holding that a
prigoner is entitled to a cost estimate for a public record, with 20
rulings specifically addressing court records, that establishes a
rule entitled to deference as jurisprudence constante.

There really can be no doubt about the custodian's duty in this case.? “The district court
is ordered to provide relator with an estimate of the costs of reproducing public records relator
has requested and to which relator is entitled” State ex rel. Stelly v. State, 17-2123 (La. 8/3/18),
249 So.3d 825, 825 (citing R.S. 44:31.1). “As the custodian of court records, the district court is
ordered to provide relator with an estim.ate of the costs of reproducing public records relator has
requested and to which he is entitled State ex rel. Jacobs v. State, 17-0681 (La. 8/3/18); 249
So.3d 817, 818 (same). And so on, 58 more times, 18 more times specifically addressing court
records. See Appendix A. This quite clearly constitutes a “constant stream of uniform and
homogenous rulings having the same reasoning™ and therefore the rule rises to the level of, and
is entitled to the deference due, jurisprudence constante. Doerr v. Mobil Oil Corp., 00-0947 (La
12/19/00); 774 So.2d 119, 128-29.

Indeed, the clarity of the custodian’s duty and the ease with which the custodian could
have complied leave one perplexed at the lengths to which the Court of Appeal and trial court
have gone to refuse Applicant. Answering his records request according to clearly established
law would have taken 21 words (“The cost to obtain a copy of the document you requested is
$_._ . The copy will be sent upon receipt of payment.”) and $0.50 (one stamp). The courts
below have instead required two writ applications, used 867 words, and spent $81.00 of public
funds—a surplugage in the latter two instances of 4129% and 16,200%, respectively—-to tell

Applicant, in an exasperated tone and never mind the facts and law, “stop bothering us.”*

2 Although Applicant agrees with the Court of Appeal that “technically the request for public
records should have been reviewed by the Clerk of Court,” the Court of Appeal saw fit
“under the facts and history of this case™ to treat the trial court as the relevant custodian. As
Applicant would be prejudiced by any order to restart these proceedings with the Clerk—the
one-year time limits in Code Crim. P. art. 930.8(A)2) and 28 U.S.C. § 2244(b)(2)(A) are
onerous enough in an ingitutional environment without also having to take, and wait for,
repeated writs to obtain proof of the claim—Applicant abandons his argument that it was
eror for the trial court to step into the Clerk's shoes. Further, because this etrvor is not
attributable to Applicant (he sent his records request to the Clerk, and he brought the imegular
response to the attention of the Court of Appeal), the state should be judicially estopped now
and on any remand from questioning the propriety of treating the trial court as the custodian.

3 The 24th JDC—the only court to do so—insists upon formal service by the shenfl of trial
court orders sent to an incarcerated defendant, requiring the inmate be held in from all work,
school, and rehabilitative programming. Appendices D, G. Even assuming no out-of-parish
surcharge for service, that is $80.00. Louisiana Le¢aL DiRecTory 300 (2019) (Fee Schedule).
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And it was “never mind the facts and law” As to the facts, the trial court, almost audibly
sighing, wrote: “The defendant filed many collateral challenges.” Defendant has filed precisely
one application for post-conviction relief and exactly one follow-on federal petition in his 17
years of incarceration. Putting to one side that few lifers demonstrute such acceptance of the
finality of their convictions, the word “many” cannot fairly be used to describe one. or at most
two (depending how one classifies continuing on to federal court), collateral challenges.

As for the law, the lower courts' shared legal conclusion—that because “defendant's
conviction is final,” “[h]e may not now seek post-conviction reliet,” and so he “is not entitled to
the records he seeks”—is most curious. This conclusion is the diametric opposite of the holding
of the sole case cited by the trial court in its reasoning, which case reads n relevant part:

Nothing in Section 31.1 prevents an inmate from seeking records

related to his or her conviction simply because more than three

years have passed since the conviction has become final. When

and if relator files an application for post-conviction relief, and

when and if the state asserts the three-year limitation[,] the court

can then decide, after an evidentiary hearing if appropnate,

whether any exception to the three-year limitation applies.
State ex rel. Leonand v. State, 96-1889 (La. 6/13/97); 695 So.2d 1325, 1325, Neither could
someone easily be excused for missing that part of the opinion. Leorard is two paragraphs long,
mcluding the decretal language. |

When the lower courts ignore jurisprudence constante and insist on creating more
paperwork using a statute, R.S. 44:31.1, ostensibly designed to reduce it, one might be forgiven
for asking plainly: What's really going on? The answer seems just as plain; only one theory fits
the facts. Although the trial court never gave Applicant an opportunity to explain why his
re:quesf was limited to grounds for post-conviction relief, the trial court knew, and the Court of
Appeal surely would have known even if Applicant had not told it, exactly why he wanted his
Jury polling information. No criminal justice professional in this state right now could fail to
perceive the reason: to support an argument that the non-unanimous jury verdict in Applicant's
case renders his conviction unlawful and subject to be set aside.

By the extremity of their efforts to frustrate Applicant from obtaining the factual
predicate for such a claim, it is evident that the trial court and Court of Appeal do not think much

of it. Neither, evidently, does a state representative from within their jurisdictions, the author of

Acts 2018, No. 335, which targets non-unanimous jury polling information for special secreting.”

4 Neither lower court mentioned Act 335 or sealing as the basis for refusing Applicant's

9



Pethaps a hostile attitude is an entirely understandable human reaction to a prospect no
court can relish: the many pro se prisoners who will invariably argue for retroactive application
of 2 new rule of constitutional law, something each is entitled once to try. But whether or not the
lower courts' attitude is understandable, it provides no excuse for obdurately refusing to follow
the law in some seemingly unrelated area—what amounts to judicial guerrilla warfare. As
Justice Gorsuch observed in response when the Louisiana Solicitor General raised the precise
worry apparently animating the decisions below:
One might wonder whether we should worry about [the prisoners']
interests under the Sixth Amendment as well. . . . I can't help but
wonder, well, should we forever ensconce an incorrect view of the
United States Constitution for perpetuity, for all states and all
people, denying them aright that we believe was originally give to
them because of 32,000 criminal convictions in Louisiana?

Oral Argument Tr. 58:3-12, Ramos v. Louisiara, No. 18-5924 (O.T. 2018).

There will be time enough to decide what, if any, retroactive effect ix due rulings like
Masxie and those in related cases presently on appeal in the state and federal systems.® Clearly, a
public records request is neither the time nor the place to decide such an important, complex, and
substantive issue, a point Leonard makes concerning even a far easier procedural question. And
even if it were the time and the place, judges should not refuse public records requests on a
pretext designed to pretermit an entire class of claims without briefing, argument, or ever

adverting to the true motivation behind the decision. The lower courts may not like the reason

they knew Applicant wanted his jury polling information, but R.S. 44:31.1 gives them no

request. Reliance on any such argument, therefore, should be forbidden before this Court and
on any remand. Principles of waiver and estoppel aside, Act 335 also runs afoul of all the
same constitutional provisions discussed in Assignment of Error 3 if it is applied to deny
Applicant access to his jury polling. Further, it was enacted for the purpose of frustrating the
assertion of a federal claim-—non-unanimous jury verdicts having been abolished going
forward, one has no need of a polling break-down anymore; the only point of the Act can be
to prevent persons previously convicted non-unamimously from obtaining proof, and that is
exactly how, according to Applicant's ancedotal evidence, it is being applied. Finally, Act
335 neither serves a compelling, important, or even legitimate government interest, nor i it
namrowly tailored, substantially related, or even rationally connected to such an interest it one
were to exist, in addition to running afoul of the categorical constitutional bars discussed
Assignment of Error 3. All that being said, Applicant is perfectly happy—though he does not
concede it is an appropriate restriction—to receive the polling information in the redacted
form contemplated by Act 335. He simply wants sufficient proof of non-unanimity.

5 Applicant is aware from media reports that Judge Edwards of the 15th JDC recently held that
Maxie is binding authority thronghout the state. Because of Applicant's limited research
resources, he cannot give the Court a proper cite for the case but notes its existence for the
reason that, by treating AMaxie as equivalent for purposes of precedent to an appellate
decision, Judge Edwards has shown that there exists a non-frivolous basis for arguing Maxie
also should, like an appellate decision, satisfy the requirements of Code of Criminal
Procedure Article 930.8(A)(2).
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authority to deny the fundamental right to access a court record merely becanse they are
skeptical of the merits of the inchoate claims they anticipate, but concerning which, of course,
they cannot truly foresee either the anguments-in-support or outcomes.

Putting aside the specifics of Applicant's case, there is other evidence of lower court
hostility to records requests by prisoners. It took two unanimous writ grants by thig Court to
convince the Third Circuit to stop obstructing attorneys seeking public records related to post-
conviction matters. Boren v. Taylor, 16-2078 (La. 6/29/17); 223 So.3d 1130. This Court had to
grant writs—again unanimously—afier the First Circuit, in an about-face on retroactivity when
constitutional rights are involved, tried to apply R.S. 44:31.1 to block all then-pending prisoner
public records actions. Revere v. Canulette, 98-1493 (La. 1/29/99); 730 So.2d 870, 870. Not too
long after, the First Circuit was back at it again with a public records request by an attorney in a
death case, and this Court was required to reverse 6-1. Landis v. Moreau, 00-1157 (La. 2/21/01);
779 So.2d 691, 698. Dickensian delays are not unheard of. Muhammad v. Babin, 12-548 (La.
App. 5 Cir. 3/14/18); 241 So.3d 1231, 1239 (“The fact that it took thirteen years and extensive
litigation to determine that a first degree murder file is no longer in the custody of the District
Attorney, and now likely no longer exists, is not only an inefficient use of judicial resources, but
also does not comport with fundamental principles of fairness . . . ). ..

Applicant's research resources are limited but he trusts the poini is made: There is a
culture in the lower courts concerning prisoner public records requests that conflicts with the
governing law. Certiorari, and an opinion detailing the public records an inmate is presumptively
entitled to a cost estimate for obtaming (court documents, the district attorney's file, and law
enforcement agency {files cm-'nceming the case), may go a ways towards correcting this
unfortunaie situation, one made all the more unfortunate by the importance of post-conviction
relief in this state. Persistent public defender funding problems, among other causes, leave
Louigiana with the shame of having more wrongful convictions than any other state. The post-
conviction relief system is the primary method available for catching and comecting those
wrongs. That system would become an illusory remedy—a rather macabre thought when one
congidery the stakes—without the adjunct of access to the records that this Court has already
explained are often critical. Z.g., Boren, 223 So0.3d at 1133-34 (“[IJn most cases grounds for
post-conviction relief” are not knowable until public records are reviewed for error by an
attomey.” (footnote and internal citations omitted)).
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ASSIGNMENT OF E RNO. 2

Even considering the issue anew, the Court of Appeal en'e_d .by
concluding that R.S. 44:31.1 precludes Applicant from obtaining
a cost estimate for a court record.

Even addressing the issue anew, the Cout of Appeal erred. “{U]nder Louisiana's civilian
fradition, every legal analysis must begin by examining the primary sources of law, consisting of
the Constitution, codes, and statutes.” Fecke v. Bd. of Super. of LSU, 15-1806 (La. 9/23/16);, 217
So0.3d 237, 254. “Relevant to the case before us, the primary source of law which guides our

decision is statutory.” Jd. The governing statutes read:
[Alny person may obtain a copy . . . of any public record. . . . The

burden of proving that a public record is not subject to . . .
copying . . . shall rest with the custodian.

R.S. 44:31(B)(2)-(3).
For the purposes of [the Public Records Act], person does not
include any individual in custody after sentence following a felony
conviction who has exhmsted his appellate remedies when the
request for public records is not limited to grounds upon which the
individual could file for post-conviction relief. . . . [T 7he custodian
may make an mquiry of any individual who applies for a public
record to determine if such individual is in custody after sentence
following a felony conviction who [sic] has exhausted his appellate
remedies and the custodian may make any mquiry necessary to
determine if the request [is so limited].

R.S. 44:31.1 (emphases added).

A. Applicant is presumptively entitled to the record he seeks and the Court of
Appeals a'red by imposing on him a burden to prove his entitlem ent.

There has not been, and neither could there be, debate whether jury polling information

constitutes a public record or that Applicant addressed his request to the proper custodian. R.S.
44:1(2), Cope Cw. P. art. 251; see Pesnell v. Sessions, 51,871 (La App. 2 Cir. 2/28/18); 246
S0.3d 686, 694. Thus, as a general rule, the custodian was required to permit Applicant to
“obtain a copy” of the polling information unless it could show the record had been “specifically
exempted from the Act's broad scope” R.S. 44:31.1(B}2); Landis v. Moreau, 00-1157 (La
2/21/01), 779 So.2d 691, 694.

“The burden of proving” any such exception “shall rest with the custodian.” R.S.
44:31(B)(3); see N.O. Bulidog Soc’ v. La. SPCA, 16-1809 (La. 5/3/17); 222 So.3d 679, 683
(holding “burden™ is on “custodian of records sought™); Landis, 779 So.2d at 696 (holding that
“the burden is on [the DA] to prove that the” records sought for post-conviction “are exempt

from disclosure™). “[A]ccess to public records can be denied only when a law specifically and
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unequivocally provides otherwise.” Boren v. Tuylor, 16-2078 (La. 6/29/17). 223 So.3d 1130,
1132 (citing 7itle Research Corp. v. Rausch, 450 So.2d 933, 937 (La. 1984)).

The structure and language of the R.S. 44:31.1 exemption make the general rule imposing
the burden on the custodian all the stronger in its case. Twice the statute uses the word “may,”
indicating that the custodian's inquiries are permissive and not mandatory. See R.S. 1:3. Twice
the statute imposes the option to ingunire upon “the custodian.” 1t 1s therefore the custodian who
inust make the showing, and only afler giving the prisoner notice and an opportunity te be heard
(“an inquiry,” then “any inquiry”), that the R.S. 44:31.1 exception applies ©

‘The jurisprudence is 1n agreement. The Fifth Circint has wiitten:

As the custodian of records in this [prisoner public records] case,

the District Attorney had the duty to respond to plaintiff’s public

records request. The District Attorney had the option to either

respond by amanging for presentation of the requested public

records to plaintiff or his counsel or to respond by making those

inquiries as to plaintifi's status as a 'person’ [under R.S. 44:31.1]

for purposes of the Public Records Law in order to determine

whether he was entitled to access the requested records.
Muhammad v. Office of Dist. Attly, 16-9 (La App. S Cir. 4/27/18); 191 So.3d 1149, 1157-58.
Becanse “[tlhe record reflec{ed] that the District Attorney tailed to exercise either of these
options,” the prisoner was entitled to relief.’ /d. at 1158.

In reaching the same result, the First Circuit noted that “there was no evidence introduced
to show that the sheriff made the inquiries necessary for denying access” under R.S. 44:31.1.

Hilliard v. Litchfleld, 01-1987 (La. App. 1 Cir. ¢/21/02), 822 So.2d 743, 746. “Therefore,” it

held, “the trial court committed legal error because it inproperly assigned [the prisoner] the

6 It iz arguable whether the custodian could exercise the first option to inquire (concerning
whether the person is in custody for a now-final felony conviction) by querying someone
other than the person requesting the record, such as a court or the Department of Corrections.
But obviously no one but the requesting party can explain why the request has been made and
the basis for its linkage to a ground for post-conviction relief. A request for a copy of a deed
to a house might seem, at first glance, to have nothing to do with post-conviction relief. But
if the requester is in custody for simple burglary and wishes to prove counsel was ineffective
fer failing to show he owned the home in question, the deed would be very relevant indeed.

7 The remedy in this case was mandamus against the custodian. As explained i note 2, supra.
the imegular actious of the Clerk, the trial court, and the Court of Appeal have left Applicant
i a different posture, but one in which the Court has not before had trouble exercising its
supervisory jurigdiction to order the courts below to provide a cost estimate. £.g., Stale ex
rel. Jucobs v. State, 17-2123 (La. 8/3/18); 249 So.3d 825, 825. Other examples are avalable
in Appendix A. Vacatur and remand for institution of a mandamus proceeding would be a
waste of judicial resources and prejudicial to Applicant because of relevant lmitations
periods. Fuither, Muhammad's assumption that R.S. 44:31.1 applies to a prisoner’s attorney
the same as the prisoner was rejected by Boren v. Taylor, 16-2078 (La. 6/29/17), 223 So.3d
1130, 1134-35. Neither difference affects Applicant’s point: the custodian has the burden of
proving the exception in R.S. 44:31.1 applies by making an inquiry of the requester.
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burden of proof and absolved the custodian of the duty to make the necessary inquiries for
denying access to a public record.” Jd.

Just as in Muhammad and Hilliard, the record here is devoid of evidence that the Clerk of
Court, or the trial court standing in its stead, “ma[de] any inquiry necessary to determine if
| Applicant's] request . . . [was] limited to grounds upon which [he] may file for post conviction
relief” R.S. 44:31.1. It was therefore reversible legal error for the lower courts to rely on this
exemption as the basis for refusing to provide Applicant a cost estimate for the requested record.

B. Applicant's request was limited to grounds upon which he may file for post-
conviction relief.

Even thongh no one inquired of Applicant the reason for his request, he supplied it in the
first response allowed after the custodian cited R.S. 44:31.1 to him. Appendix C, p. 4
(“[ Applicant] seeks his jury polling information in connection with asserting a claim based on
Louisiana's non-unanimouns jury verdict practice, a challenge to which would clearly be an
assertion that his "conviction was obtained in violation of the constitution of the United States or
the state of Louisiana.” (quoting Code Crim. P. art. 930.3(1))). Regardless which party has the
burden, therefore, the exemption in R.S. 44:31.1 cannet be applied to Applicant.

Applicant notes that the lower courts’ implicit suggestion that his claim lacks merit is
irrelevant. No “look through™ or ““case-within-a-case™ approach is provided for, or feasibly could
be provided for, in R.S. 44:31.1, given the many unknowns and unknowables at the outset of any
atterpt to seek post-conviction relief. See Borer v Tavior, 16-2078 (La. 6/29/17); 223 S0.3d
1130, 1133-34; Boren v Tuylor, 15-911 (La. App. 3 Cir. 10/26/16); 206 So.3d 892, 901 (Cook, J.,
dissenting). The Court has already explained as much concerning potential procedural problems
with the merits of a claim. State ex ml. Leonard v. State, 96-1889 (La. 6/13/97); 695 So.2d 1325,
1325 (holding time lumitations in Code of Criminal Procedure Article 930.8 cannot be used to bar
_ prisoner records request); see State ex rel. Barbee v. State, 10-275 (La. 2/4/11); 57 So0.3d 318,
318 (reaffirming Leonard). It follows, a fortiori, that if even gatekeeping issues, oflen simpler
and in any event issues necessarily considered prior to the merits, are irrelevant, so too must the
merits of the substantive claim be irrelevant to the R.S. 44:31.1 inquiry.

Further, the Legislature's use of the phrase “grounds upon which the individual could file
Jor post-conviction reliel” evidences an intent againgt permitting such “mini-trial” approaches.

R.S. 44:31.1 (emphasis added). The Legislature could have used “would prevail on™ or “could
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make a prima facie showing of” or “may show jurists of reason would debate the issue o D or
any of the many other standards applicable in state and federal habeas cases. It did not. Neither
would it be feasible or appropriate to force the many non-attorney cuslodians of records to
perform such complex, highly technical legal assessments to answer the gimple question whether
to give the requester a cost estimate. Thug, if a prisoner articulates a connection or even potential
for connection between the requested information and a ground for relief under Article 930.3, he
i« entitled to the record® Barbee, 57 S0.3d at 318 (“Becanse such documents might support
[post-conviction relief] . . . relator still has the right of access .. .. (emphasis added)).

¢, Any doubt should be resolved in Applicant's favor.

“[T]he right of access to public records is a fundamental right guaranteed by” Section 3
of Article XII of the Louisiana Constitution. Landis v Moreau, 00-1157 (La. 2/21/01). 779
S0.2d 691, 694.7 “This Court has consistently held that the Public Records Law should be
construed liberally in favor of free and unrestricted access to public documents™ N O. Bulldog
Socly v. La. SPCA, 16-1809 (La. 5/3/17); 222 So.3d 679, 684. “[W]henever there is doubt as to
whether the public has the right of access to certain records, the doubt must be resolved in favor
of the public's right to see; to allow otherwise would be an improper and arbitrary l;estrictio:l on
the public's constitutional right.” I 1t is therefore “only a specific and unequivocﬂ law [that]
can limit the fundamental right of access to public records”™ Barbee, 57 So.3d at 318.

No “specific and unequivocal law” exempts the record Applicant has sought. If there is
any doubt on that point, the above rules of liberal construction require the Court to construe the
law in Applicant's favor. It would be a very perverse result indeed if millions of Louisianians
were entitled to access Applicant's court records but he—the one serving the life sentence they

may hold the key to setting aside—could not even pay for the privilege.

8 Whatever the outer limits of this point, the Court does not have before it one of those pro se
applicants on his eighth post-conviction application, asserting the same almost-
indecipherable, factually baseless, and legally insufficient arguments as before. Applicant
has not abused this or any other court's process, and his claim is being held open by
presumptively reasonable jurists up and down state and federul courts. £.g., Oral Argument
Tr. 59:9-15, Ramos v. Louisiana, No. 18-5924 (O.T. 2018) (Ginsburg, J.) (“[T]he case of
retroactivity to convictions that are already final is not before us. It would come before us in
a case if you loge thig one, but it——that-—that is not a question that we can properly address
here, It hiasn't been briefed. It hasu't been decided below.™).

9 The right to examine public records is so fundamental that it can even ovemride other
constitutional rights in an appropriate case. Shane v. Parish of Jefferson, 14-2225 (La.
12/8/15); 209 So.3d 726, 747 (Johnson, C.J., joined by Knoll, J., and Crichton, J., concurring)
(explaining that “T believe the public's right” under the Public Records Act “trumps Plaintiff's
individual interests in this case™).
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55 NT OF OR NO. 3

The Court of Appeal erved by completely ignoring the
constitutional and common law arguments Applicant presented
as alternative bases for relief.

If the Court interprets the Public Records Act or any other law to deny Applicant access
to his jury polling information, then, on the particular facts and circumstances of this case, that
would violate the Louisiana and Federal Constitutions, as well as the common law."

A. Denying Applicant access to his jury polling information violates the
Louisiana Constitution and a common-law right of access to the courts.

Denying Applicant a copy of his jury polling information—no matter the basis for the
refusal—would violate the Louisiana Constitution's guarantees of due process, equal
protection/no discrimination, free speech and petition, a public trial, trial by jury, judicial review,
the writ of habeas corpus, court access, and the right to review public records, as provided in
Article I, Sections 2-3, 7, 9, 12, 16, 17, 19, and 21-22, and Article XII, Section 3, as well as a
common-law right of access to the courts.

1. Denying Applicant access to his jury polling information violates Article I,
Section 2, of the Louisiana Constitution.

Louisiana's Due Process Clause and that of the Federal Constitution have the same
wording and provide the same protections. Progressive Sec. Ins. Co. v. Foster, 97-2985 (La
4/23/98), 711 So.2d 675, 688. The laws purporting to except Applicant's juty polling
mformation from disclosure are being applied in such a manner as to deprive Applicant of his

fundamental liberty interest in being able to prove that he iy in custody in violation of the

10 Applicant presented this argument to the Court of Appeal-—his first opportunity to make any
arguments at all, because the trial court entered its order without providing notice or an
opportunity to be heard—but the decision below is silent on it. Applicant appreciates that the
Court often remands for consideration of the pretermitted (or, in this case, simply omitted)
issues, £g. La Fed of Teachers v. State, 14-691 (La. 10/15/14); 171 So0.3d 835, 851; Fields
v. State, 98-0611 (La. 7/8/98); 714 So.2d 1244, 1249-50. But “[t]he failure of the [lower
courts] to rule on [an] issue does not divest this court of jurisdiction . . . . [iJt simply means
we conld decline to rule on the constitutional issue and order a remand.”  Pierre v. Admin,
La. Office of Emp'%, 553 So.2d 442, 446 (La. 1989);, see State v. Sadeghi, 16-1589 (La.
9/9/16); 201 So.3d 240, 241; BP Oil Co. v. Plaquemines Parish Govt, 93-1109 (La. 9/6/94);
651 So.2d 1322, 1329. When there are no “factual 1ssues in relation to the resolution of th[e]
tssue” and “a remand would serve no useful purpose and would frustrate the objectives of
Judicial economy,” this Court will decide an issue in the first instance. CGuichard Drilling Co.
v. Alpine Energy Servs., Inc., 94-1275 (La. 7/3/95), 657 So.2d 1307, 1319; Pierre, 553 So.2d
at 446; see New Orleans Firefighters Assn Local 632 v. City of New Orleans, 590 So.2d
1172, 1177 (La. 1991). There are no disputed facts in this record, and Applicant would,
because of the strict time limits applicable to post-conviction claims, be prejudiced by a
remand that would take still more time. Applicant's constiutional claims are also of
significant public importance, given the number of similarly situated individuals. His
constitutional issues can, and in the interests of judicial economy. should be decided now.
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Louisiana and Federal Constitutions, as well as to burden his fundameatal rights under both the
Louisiana and Federal Constitutions to free speech and petition, a public trial, equal
protection/non-discrimination, judicial review, habeas corpus, court access, and the right to
review public records. Strict serutiny is therefore the appropriate standard of review. [d;
Armstead v. Phelps, 449 So.2d 1049, 1053 (La. App. 1 Cir. 1984).

The state’s interest in “the effective and efficient upkeep of public records,” its putative
motive for enacting R.S. 44:31.1, Revere v. Canulette, 97-552 (La. App. 1 Cir. 5/15/98), 715
$0.2d 47, 53, nevid on other grounds, 98-1493 (La. 1/29/99), 730 So.2d 870, 870, i merely an
interest in administrative convenience, which while a legitimate and perhaps even an important
interest, is not a compelling governmental interest. Stewart v. Blackweil, 444 F3d 843, 869 (6th
Cir. 2006); Beaumont v. Fed. Elec. Comm'n, 278 E3d 261, 274 (4th Cir. 2002); see Lovelace v.
Lee, 472 F3d 174, 212 (Wilkinson, J., concurring).

Even if such were a compelling interest, barving prisoners from paying for access to their
own coutt records is both an over- and under-inclusive means of furthering this interest. Non-
prisoners can be a burden on the public records system, e.g., Cummings v. Kempf, 570 So.2d 133,
135-36 (La. App. 3 Cir. 1990) (title company wished to install its own copy machine to make
copies of title records for commercial resale), just as prisoners can make responsible Al.lSt‘- of it, as
with Applicant in this cagze. The state's temedy ig therefore not narrowly tailored, and R.S.
44:31.1 as applied by the lower courts fails strict scrutiny. "

2. Denying Applicant access to his jury polling information violates Article I,
Sections 3 and 12, of the Louisiana Constitution.

The Louisiana Equal Protection Clause in Article I, Section 3, provides protections more
expansive than those in its federal counterpart. Progressive Sec. Ins. Co. v. Foster, 97-2985 (La.
4/23/98);, 711 So.2d 675, 686; Manue! v. State, 95-2189 (La 3/8/96); 692 So.2d 320, 339.
Section 12 bans discrimination by all persons, such as court officers, providing public
accomimodations, a protection broader than its federal counterpart. Albright v. So. Trace Country
Club of Shreveport, 03-3413 (La. 7/6/04); 879 So.2d 121, 127. By defining prisoners—a class
overwhelmingly black and overwhelmingly poor, but in any event, indentured and incapacitated

laborers at the mercy of the state—not to be “a person,” R.8. 44:31.1 enacts a legislative Dred

11 If rational basis scrutimy applies, the lower courts' actions would still fail to pass muster for
the same reasons in the rational-basis discussion under the Louisiana Equal Protection
Clanse, Error 3(A)(2), infra. Additionally, there is no rational basis for the trial court to have
denied Applicant notice and an opportunity to be heard as to the reason for his request.
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Scott v. Sandford, 60 U.S. 393, 410 (1856), that must be struck down. It is a racial classification
both in intent and in effect and so, under the broader protections provided in Article I, Sections 3
and 12, it must be deemed unconstitutional regardless whether federal jurisprudence would so
require. Soloco. Inc. v. Dupree, 97-1256 (La. 1/21/98); 707 So.2d 12, 15.

If R.S. 44:31.1 is not ;er':ial clasgification, then the Court should conclude in the
alternative that prisoners too poor to afford an attorney to retrieve records for them constitute a
suspect class because of their discrete and insular character, a history of popular and official
antipathy towards their rights, and their present vulnerability and subordination. See generally
Georrrey R. Stons BT aL. ConstrrutionaL Law 447-712 (5th ed. 2005) (discussing characteristics
of suspect classes). Any law purporting to limit their access to court records in their own cases
essential to asserting claims for post-conviction relief should be reviewed under strict scrutiny,
which as detailed in the due process discussion in Error 3(A)(1), supra, none can survive.
Affluence is not an appropriate basis for affording different criminal justice remedies, a point
even the state argued in Boren v. Tayior, 16-2078 (La. 6/29/17); 223 So.3d 1130, 1133. See
Douglasv. California, 372'U.8. 353, 357 (1963); Griffin v. Hlinols, 351 U.S. 12, 16-20 (1956).

Reviewing the denial of access under equal profection's rational basis test would not
produce a different result. Foster; 711 So.2d at 686-87. Because Applicant is williné-, to pay for
the copy, there is no legitimate state interest in cost control. Indeed, as detailed in Assignment of
Eror 1, supra, the state has spent more money denying Applicant access to the record—and if it
follows its unusual practice of entering an order on public records requests and formally serving
that order on the wmate, it will &/ ways spend more money denying prisoner records requests—
than complying could ever have cost. So too do the Kafkaesque administrative contortions
detailed in Assignment of Error One reveal that the state has uo legitimate efficiency rationale.
The state's machinery makes it more burdensome to deny a request than to grant it.

Even if the state adopted a more stream lined procedure for denials, it has never been clear
how the “effective and efficient upkeep of public records” is threatened by (1) receiving mail
from an inmate requesting a record, (2) a staffer making a copy of such record, and (3) mailing
that copy back, particularly when the prisoner is willing to pay the cost of such. If prisoners
were asking for access to the original or to inspect the filing system personally, pethaps upkeep
would be threatened. They are not. The state’s asserted interests are not, on the facts here,
legitimate, and even if they were, they are not being pursued rationally.
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3 Denying Applicant access to his jury polling information vielates Article I,
Sections 7 and 9, of the Louisiana Constitution.

The Louisiana Constitution, like the Federal Congtitution, provides a qualified free
speech and petition right of access to court records. Copeland v Copeland, 07-177 (La.
10/16/07), 966 So0.2d 1040, 1042-43 & n.1. Under either the strict scrutiny or “experience and
logic” tests that have variously been employed to test restrictions on this right, see id., it would
be unconstitutional to refuse to allow Applicant access to his jury polling information.

This Court has previously suggested that the Louisiana Constitution may provide more
protection to expression-related rights than the Federal Constitution. City of New Orleans v.
Clask, 17-1453 (La. 9/7/18); 251 S0.3d 1047, 1057. Applicant submits that it does, and whatever
the outcome of the tests under federal law, this Court should undertake a more searching
examination of the issue under state law, in particular (but not limited to) taking account of the
limitation R.S. 44:31.1 imposes on Louisiana's textually separate right of petition. Depriving a
person of the evidence needed to petition his govemment for relief] like—at least as R.S. 44:31.1
has been applied to Applicant—the categorical barring of requests for information, are two
actions federal law does not seem separately to analyze. Louisiana should, and it should
conclude R.S. 44:31.1's burdening of those interests is unconstitutional as a matter of state law.

As for the experience and logic test, polling of the jury often used to occur orally, and no
one has ever suggested it would be constitutional to close a court for return of a verdict. In
addition to being the culmination of the trial, the one moment of greatest importance to the
parties and spectators, there are no witnesses to protect, no jury pool to keep untainted, no
special administrative needs. Neither experience nor logic can approve restricting the paper
equivalent of this well-established practice. Further, while there are circumstances—though
none have ever been alleged here—where a court might have a compelling interest in protecting
Jurors’ identity, and even assuming such an interest is not forfeited by having an open and public
voir dire process (as occurred in this case), redacting jurors' names from the polling information
before release would serve the same interest in a more narrowly tailored way.

4. Denying Applicant access to his jury polling information violates Article I,
Sections 16 and 17, of the Louisiana Constitution.

Judges and commentators have suggested that Louisiana’s equivalent (o the Federal
Constitution's Sixth Amendment, found in Article I, Section 16, may provide more rights than its
federal counterpart. State v. White, 18-0379 (La. 1/14/19). 261 So.3d 763, 764 (Weimer, J.,
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dissenting) (citing Bopsy Marzme Harces & Russew L. Jones Louisians EviDENCE 417 (2018 ed.)).
Applicant agrees and asserts that Louisiana's “public trial” right should, notwithstanding Nixon v.
Warner Communications Inc.. 435 U.S. 589, 610 (1978), be held to require access to court
records.

| While the public trial right may not require courts to memorialize procecdings in any
particular way, there is no rational reason to deny the public access to whatever mem orializations
are created. For the same reasons both a court of first instance and a court of review need access
to memorializations to decide cases properly, and an attorney needs access to such to brief and
argue cases properly, the public requires such access to understand what goes on in open couit,
which often represents but a fraction of the events in any particular case. The right to a public
trial under Louisiana law should be interpreted as the right of the public to observe and
understand the trial on terms not substantially different firom the participants.

Whether or not the Court accepts that broad rule, the right to access the documentary
proof of a jury's verdict should be given heightened protection compared to other court
documents because it determines the defendant's substantive legal vights. Cf United States v.
Walker, 2019 WL 325111, at *8 (10th Cir. Jan. 23, 2019). The right to a publicririal by jury
contained in Article I, Section 17, necessarily requires public access to some memori;alization of
a constitutionally adequate verdict, else that crucial, and constitutionally protected, stage of the
proceeding, the one where the need for public confidence in the successful interposition of
disinterested citizens between the state and the defendant is highest, could become empty ritual.

S. Denying Applicant access to his jury polling information violates Article I,
Section 19, of the Louisiana Constitation.

The right to judicial review in Section 19 provides: “No person shall be subjected to
imprisonment or forfeiture of rights or propetty without the right of judicial review based upon a
complete record of all evidence upon which the judgment is based.” Post-conviction review is a
form of judicial review provided for by law and therefore within the scope of this protection. Cf’
State v. Reed, 97-812 (La. App. 1 Cir. 4/8/98); 712 So.2d 572, 582 (seem ing to assume without
deciding this point); State ex rel. Johnson v McGougan, 433 So.2d 827, 829 (La. App. 1 Cir.
1983) (same). Even if it were not provided by statute (though this would vielate the non-
suspension clause, a point further developed in Ervor 3(A)(6), infiu), state and federal due

process would require this form of judicial review in Louisiana because of the state's



anomalously high rate of wrongful convictions, which reveals mere direct appellate review to be
woefully insufficient. By denying Applicant access to a part of his court record for purposes of
pursuing this form of judicial review, the lower courts violate this right.

6. Denying Applicant access to his jury polling information violates Article I,
Section 21, of the Louisiana Constitution.

This Court has previously held that the statutory right to apply for post-conviction relief
is not protected by the constitutional vight to non-suspension of the writ of habeas corpus in
Article 1, Section 21. State ex rel. Glover v. State, 93-2330+ (La. 9/5/95); 660 So.2d 1189, 1195.
That holding is wrong and should be overuled. Construing the Federal Constitution's
Suspension Clause, the Supreme Court has rejected the argument that the scope of the writ
protected is limited to what was provided at common law. See Boumediene v. Bush, 553 U.S.
723, 774-77 (2008); LN.S. v. St. Cyr, 533 U.S. 289, 300-02 (2001). So too should Louisiana
conclude that its non-suspension clause protects the right against not just arbitrary executive
detention without judicial process but against unlawful detention even after judicial process.
While Louisiana continues to call the remedy sounding in the first such species of illegality
“habeas” but the second remedy “post-conviction relief)” they are two sides of the same
constitutional coin. Louisiana has simply split the writ, much as federal courts distinguish
between “Section 2241 writg” and “Section 2254 writs.” That change in form should not be held
to work divestiture of a constitutional right in substance.

Properly understood as constitutionally protected, the right to seck post-conviction relief
necessarily encompasses the right to access at least the court records necessary to plead such a
claim, which would otherwise be an empty form. Whether this right would reach to include
other kinds of public records need not be decided in this case.

T Denying Applicant access to his jury polling information violates Article I,
Section 22, and Auxticle X1I, Section 3, of the Louisiana Constitution.

As detailed in Error 2(A)-(C), supra, by denying Applicant a cost estimate for a public
record withount a specific and unambiguous statutory basis, the lower courts have violated the
Lounigiana Constitution's gnarantee of the right to examine public records in Article XII, Section
3. The right to access public records in court proceedings is even more fundamental, however,
as the language in Article I, Section 22, contains no provision for legislatively created
exceptions. This protection is greater than that provided by the Federal Constitution and, in the
absence of a competing constitutional interest requiring balancing (such as a litigant's right to

21



privacy), is absolute. See Copeland v Copeland, 07-0177 (La 10/16/07), 966 So.2d 1040,
1047. There are no competing constitutional interests in the case of a written record of an event
that could, at the time, just as easily have happened in open court and been made part of the
transeript. The lower courts' actions deny Applicant his fundamental right to access a court

record, in his own case, without basis.

3. Denying Applicant access to his jury polling information vielates the
comm on-law right of access to court records recognized in Louisiana.

Although Louisiana is a civilian jurisdiction, this Court has cited with approval United
States Supreme Court decisions recognizing a common-law right of public access to court
records. Copeland, 966 So.2d at 1054 n.1 (citing Mixon v. Werner Copune s, Inc., 435 1.3, 589
(1978)). While the outer boundaries of this right for the public at large may be unclear, and in
any event are beyond Applicant's research resources, the comimon law clearly protected the right
to inspect public records, including court records, when, as here, one had a direct and personal
nterest in the document. E.g., King v. Shelley, 100 Eng. Rep. 498, 499 (K.B. 1789); see King v.
Justices of Staffordshire, 112 Eng. Rep. 33, 39 (K.B. 1837). Indeed, the right may be broader.
Nixon, 435 U.S. at 597 (holding right not conditioned “on a proprietary interest in the document
or upon a need for it as evidence in a lawsuit”). But what is beyond question is that when, as
here, the integrity of a criminal conviction is at issue, the common law's “overriding concern
with preserving the integrity of the law enforcement and judicial processes” would certainly have

allowed access to a document in that very criminal case. United States v, Hickey, 767 F.2d 708,

708 (10th Cir. 1985).

B.  Denying Applicant access to his jury polling information violates the
Federal Constitution.

Applicant is entitled to a cost estimate for obtaining a copy of hig jury polling
information under the Federal Constitution's protections of free speech and petition, a public
trial, trial by jury, equal protection, and due process under the First, Sixth, and Fourteenth

Amendments

12 To the extent Copeland suggests a mere statutory provision, unsupported by a constitutional
interest, could provide a basis for restricting this right, it is wrong and should be overruled.
The contrast with the text of the right to access public records under Article XII, Section 3,
which 1s the broader right but does provide for legislative limitations, could not be clearer.
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1. Denying Applicant access to his jury polling information vielates the First
Amendment of the U.S. Constitution.

The First Amendment provides a qualified right of public access to court documents.
Sullo & Bobbiit, PLLC v. Milner, 765 F.3d 388, 393 (5th Cir. 2014). “Although neither the
Supreme Court nor [the Fifth] [Clirenit has explicitly held that the experience and logic tests
apply to court records, other circuits have, and none has found that [they] do not apply.” Jd.
Applicant ig entitled t;) 4 cost estimate for obtaining a copy of his jury polling information uncler
this test for the same reasons of “experience and logi¢” discussed under the analogous Louisiana
right in Ervor 3(A)(3), supra. See also Press-Enterprise Co. v. Sup. . of Cal., 478 U.S. 1, 9-10
(1986); Milner, 765 F3d at 394 n.4.

2. Denying Applicant access to his jury polling information violates the Sixth
Amendment of the U.S. Constitution.

The United States Supreme Court has rejected the argument that the Sixth Amendment's
right to a public trial requires access to all court documents. Mxon v. Warner Comme'ns, Inc.,
435 U.5. 589, 610 (1978). Mxon was wrong when decided and should be overruled for the same
reasons given in support of Applicant's Louisiana public trial argument in Error 3(A)(4), supra.

Whether or not the Court accepts that argument as to all court records, access to a
memorialization of a constitutionally adequate jury verdict, a point neither presented n or decided
in Nixon, is constitutionally required by the Sixth Amendment's jury trial guarantee in
conjunction with the right to a public trial. The separate, fundamental procedural protection of
trial by jury must be available to be seen to have been respected not just at the trial itself, but
afterward. Further, if the Supreme Court recognizes a right to a unanimous Jury verdict under
the Sixth Amendment's Jury Trial Clause, there must be a corresponding right to access whatever
information may exist pertaining to whether that right was violated. Where there is aright, there
must be aremedy. Bivensv. Six Unknown Narcotics Agents, 403 U.S. 388, 397 (1971).

3. Denying Applicant access to his jury polling information violates the E qual
Protection Clause of the Fourteenth Amendment to the U.S. Constitution.

The United States Supreme Court has repeatedly held that it is violative of the Equal
Protection Clause to provide different criminal justice remedies based on a defendant's
ndigence. Douglas v California, 372 U.S. 353, 357 (1963);, Griffin v. fllinois, 351 U.S. 12, 16-
20 (1956). The precedent of this Court allows access to cowrt records by applicants wealthy

enough to afford an attorney to represent them. Boren v. Taylor, 16-2078 (La. 6/29/17); 223
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So.3d 1130, 1133-34. Denying that same right to prisoners without equivalent financial means
impemissibly discriminates against the poor and violates equal protection.

4. Denying Applicant access to his jury polling information violate's lll.e Due
Process Clanse of the Fourteenth Amendment to the U.S. Constitution.

Whether or not Louisiana is required to provide a right to post-conviction relief, it does.
As such, Applicant has a federally protected liberty interest in access to that judicial process by
which he may assert he is in custody in violation of the Constitution. Bourds v. Smith, 430 U.S.
817, 821 (1977); Morrow v. Harwell, 768 F.2d 619, 623 (5th Cir. 1985). He also has federally
protected liberty interests in the state-created interests of due process, equal protection/no
digcrimination, free speech and petition, a public trial, trial by jury, judicial review, the writ of
habeas corpus, cowt accesg, and the right to review public records, as provided in Article I,
Sections 2-3, 7, 9, 12, 16, 17, 19, and 21-22, and Article XII, Section 3, as well as the state's
common-law right of access to the courts. Finally, Applicant has a federally protected due
process interest in each of the fundamental federal rights under the First, Sixth, and Fourteenth
Amendments discussed in Error 3(B)(1)-(3), supre. Burdening these fundamental rights and
interests, and purely on the basis of Applicant's limited financial means and prisoner status, is
arbitrary, capricions, and irrational, and serves no compelling, important, or legitimate state
interest for the same reasons given in Error 3(A)(1), supra. Further, the trial court's denial of
notice and an opportunity to be heard on the reason for Applicant's request violates due process.

. The canon of constitutional avoidance counsels resolving this case on
statutory grounds.

“When the constitutionality of a statute is af issue, and under one construction it can be
upheld, while under the other it cannot, a court must adopt the constitutional construction.”
Sate v. Rochor, 11-0009 (La. 10/25/11); 75 So.3d 876, 889 (citing State v. Interiano, 03-1760
(La 2/13/04); 868 So0.2d 9, 13); see LN.S v. St. Cyr, 533 U.S. 289, 299-300 (2001) (“If an
otherwise acceptable construction of a statute would raise serious constitutional problems, and
where an altemative interpretation of the statute is fairly possible,’ we are obligated to construe
the statute to avoid such problems” (internal citation omitted)). Applicant argued in Error 2,
supra, that the applicable statutes are not just susceptible to a construction obviating the need to
resolve these many constitultional questions, but must be construed that way. To whatever extent
the Court disagrees, this canon of constitutional avoidance suggests resolving any statulory
ambiguity in Applicant's favor.
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CONCLUSION

Pro se prisoners can be a burden on courts—Applicant knows this, and he would change
it if he could. He cannot. So he does not fault the lower courts for occasional fits of
intemperance when faced with litigants abusing their process. But not all pro se prisoner filings
are frivolons, and, given the stakes—never to leave and only to die 4t Angola—he pleads with
thig Court to remind the lower courts of such.

The lower courts handling the bulk of prisoner public records requests have turned
unduly hostile, and needlessly so.”* Custodians, clerks of court included, are entitled to collect
reasonable fees to cover the costs arising from the copy requests prisoners send. R.S. 44:32(C)
(1)-(2); Op. Att'y Gen. No. 15-0056 (Oct. 8, 2015); Op. Att'y Gen. No. 93-379 (Nov. 9, 1993).
Those fees not only compensate the custodians, they deter mere curiosity seekers.

Requiring twenty-five-page wrils with expostulating constitutional exegesig svery time a
prisoner needs to pay for a copy of hig own court records is not an efficient or just way to
safeguard the public records system. Applicant would happily accept a simple writ grant for his
own sake, but an actual opinion by the Court on these issues would well-serve the public interest
by providing much needed guidance to the lower courts. There is no reason to suppose the 61st
wril grant would, standing alone, better nspire fidelity to both the letter and spirit oi‘ the Public
Records Act than the 60 presently being ignored by the courts below.

WHEREFORE, Applicant prays that the Court grant srits of certiorari, supervisory
review, and/or remedial writs, reverse the decision below, and remand with mstructions to
provide Applicant with a prompt cost estimate for obtaining his jury polling information and to
provide a prompt copy of such information to him by mail upon receipt of payment.

Respectfully submitted,

Donald Logan, #350072
Main Prison East, Spruce-1
Louisiana State Penitentiary
Angola, LA 70712

Date:

13 This 1s particularly concerning in the Fifth Circuit, which has not always acquitted itgelf well
i prisoner matters, See State v. Cordero, 08-1717 (La. 10/3/08), 993 So.2d 203, 204. Anglo-
American law believes that “justice should not ouly be done, but should manifestly and
undoubtedly be seen to be done,” Hx parte McCarthy, [1924] 1 K.B. 256, 259 (1923), and
“|s]ecrecy is not congenial to truth-seeking.” Join Anti-Fascist Refugee Cmite. v. MeGrath,
341 U.S. 123, 174 (1951) (Frankfurter, J., concurring).
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List of Prisoner Public Records Act Cases
Court of Appeal’s Writ Disposition
Applicant's Brief to Court of Appeal
Trial Court's Ruling

Pablic Records Request

Trial Transcript Portion

Institntional Call-Out Sheet for Service of Legal Mail
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APPENDIX A

Prisoner Public Records Act Writ Grants by Jurisdiction

(Reverse chronological order; Custodian(s) in parentheses)

First Circuit

Siate ex rel. Garreliv. Stale, 12-1949 (La. 1/11/13); 106 S0.3d 542 (DA)
State ex rel. Walton v, State, 11-690 (La. 2/17/12); 82 S0.3d 271 (DA) .
Siate ex rel. Fortenberry v. State, 10-600 (La. 3/4/11); 56 So.3d 464 (Police)
State ex rel. Barbee v. State, 10-275 (La. 2/4/11); 57 S0.3d 318 (DA)_

State ex rel. Rodgers v. State, 10-213 (La. 2/4/11); 57 S0.3d 319 (Police)
State ex rel. Johnson v. State, 09-2291 (La. 10/29/10); 48 So.3d 281 (Court)
State ex rel. Corbin v. State, 09-2087 (La. 9/3/10); 45 So.3d 1032 (Cou{t &DA)
State ex rel. Payton v. State, 09-0351 (La. 11/25/09); 21 S0.3d 952 (Police)
State ex rel. Phillips v. State, 08-880 (La. 3/13/09); 5 So0.3d 108 (DA)

Siate ex rel Adams v. State, 07-2357 (La. 1/30/09); 999 So0.2d 736 (DA)
Sitate ex rel. Owens v. State, 06-738 (La. 11/17/06);, 942 So.2d 523 (DA)
State ex rel. Daley v. State, 06-779 (La. 10/6/06); 938 S0.2d 62 (DA)

State ex rel English v. State, 04-1984 (La. 5/13/05); 902 So0.2d 1000 (DA)
State ex rel. Ruffin v. State, 03-3402 (La. 12/17/04); 888 So0.2d 851 (DA)
State ex rel. Parker v. State, 03-0002 (La. 2/6/04); 865 S0.2d 713 (DA)
Revere v. Camulette, 98-1493 (La. 1/29/99); 730 So0.2d 870 (Police)

Range v. Moreau, 96-1607 (La. 9/3/96); 678 So.2d 537 (DA)

State v. Billiot, 95-489 (La. 5/31/96); 673 S0.2d 1021 (DA)

Second Circuit

State ex rel. Brown v. State, 17-676 (La. 8/3/18); 249 S0.3d 818 (DA)

Siate ex rel. Smith v. State, 15-2237 (La. 8/4/17); 222 So0.3d 1247 (DA)

Sitate ex rel. Presley v. State, 04-3094 (La. 11/28/05); 816 So.2d 123 (DA)

State ex rel. Donald v, State, 04-1775 (La. 5/6/05); 901 S0.2d 1079 (DA)

State ex rel. Dumas v. State, 02-2678 (La. 10/10/03); 855 So.2d 334 (DA)

Slate ex rel. Overbey v. State, 01-1288 (La. 9/14/01); 796 S0.2d 668 (Court & DA)
State ex rel. Overbey v. State, 00-3228 (La. 9/14/01); 796 S0.2d 668 (Court & DA)

Third Circuit

State ex rel Stelly v. State, 17-2123 (La. 8/3/18); 249 So.3d 825 (Court)

State ex rel. Jacobs v. State, 17-681 (La. 8/3/18); 249 So.3d 817 (Court)

State ex rel. Miller v. State, 13-2230 (La. 4/25/14); 138 S0.3d 634 (DA)

State ex rel. Robinson v. State, 12-2562 (La. 4/19/13); 111 S0.3d 1023 (Sheriff)
State ex rel. Jacobs v. State; 11-1956 (La. 4/27/12); 85 So0.3d 1280 (DA)

State ex rel. Guidry v. State, 08-114 (La. 10/3/08); 992 So.2d 999 (DA & Police)
State ex rel. Anderson v. State, 06-739 (La. 9/29/06); 937 S0.2d 848 (DA)

State ex rel. Adams v. State, 03-952 (La. 5/14/04); 872 So0.2d 520 (DA)

State ex rel. Boudreaux v, State, 98-328 (La. 6/26/98); 719 So.2d 487 (DA)
State ex rel. Farris v, State, 97-2818 (La. 5/1/98); 805 So0.2d 187 (DA)
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Fourth Circuit

State ex rel. Guy v. State, 10-1331 (La. 6/24/11); 64 S0.3d 207 (Couut)

State ex rel. O'Banion v. State, 06-2440 (La. 6/22/07); 959 So.2d 484 (Court)
State ex rel. Stanton v, State, 06-2111 (La. 5/4/07); 956 So0.2d 600 (Court)
Siate ex rel. Poche v. State, 05-1442 (La. 4/17/06); 926 So.2d 498 (Court)
Poche v. Jordan, 05-204 (La. 4/17/06); 926 So.2d 525 (Court)

State ex rel. Bates v. State, 04-2199 (La. 5/20/05); 902 So0.2d 1035 (Court)
State ex rel. Lardv. State, 99-2260 (La. 1/7/00); 752 So.2d 173 (Court)

Fifth Circuit

Siate ex rel. Johnson v. State, 04407 (La. 2/25/05); 894 So0.2d 1144 (Sheriff)
State ex rel. Gentras v, State, 03-3239 (La. 11/15/04); 887 So.2d 464 (Court)
State ex rel. Luna v. State, 03-855 (La. 4/2/04); 869 So.2d 865 (Court)

State ex rel. Payne v. State, 00-3140 (La. 8/24/01); 795 So.2d 317 (Court)
State ex rel. Jackson v. State, 00-2387 (La. 5/11/01); 792 So.2d 2 {Court)
State ex rel. Denningv. State, 00-2047 (La. 3/30/01); 788 So0.2d 437 (DA)
State ex rel. Boutte v. State, 99-3525 (La. 6/23/00); 765 So.2d 347 (Court)
State ex rel Levelv. State, 99-2266 (La. 12/17/99); 751 So0.2d 869 (Court & DA)
State ex rel. Hebrardv. State, 97-2526 (La. 1/30/98); 709 So.2d 688 (Court)
State ex rel Burnettv. State, 95-2033 (La. 9/20/96); 679 So0.2d 410 (DA)
State ex rel. Revere v. Judges, 95-549 (La. 5/31/96); 673 S0.2d 1020 (DA)

Direct Appeal Jurisdiction

Siate ex rel. Lemoine v. State, 15-279 (La. 11/20/15); 178 S0.3d 982 (DA)
State ex rel. Williams v. State, 10-1697 (La. 8/19/11); 68 S0.3d 515 (DA)
Siate ex rel. Walgamotie v. Siate, 10-947 (La. 6/3/11); 63 S0.3d 1011 (DA)
State ex rel. Jones v. State, 99-3173 (La. 5/5/00); 760 So.2d 1187 (Court)
State ex rel. Gray v. Staie, 97-447 (La. 9/5/97); 699 So0.2d 74 {Court)

State v. Code, 97-310 (La. 6/13/97); 695 So0.2d 976 (Court)

State ex rel. Leonardv. State, 96-1889 (La. 6/13/97); 695 So.2d 1325 (DA)
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DONALD LOGAN NO. 19-KH-340

VERSUS FIFTH CIRCUIT

STATE OF LOUISIANA COURT OF APPEAL

STATE OF LOUISIANA

October 22, 2019

Susan Buchholz
First Deputy Clerk

IN RE DONALD LOGAN

APPLYING FOR SUPERVISORY WRIT FROM THE TWENTY-FOURTH JUDICIAL DISTRICT COURT,
PARISH OF JEFFERSON, STATE OF LOUISIANA, DIRECTED TO THE HONORABLE NANCY A. MILLER,

DIVISION "I", NUMBER 03-4506

Panel composed of Judges Stephen J. Windhorst,
Hans J. Liljeberg, and Timothy S. Marcel, Pro Tempore

WRIT DENIED

In this pro se writ application, relator, Donald Logan, seeks review of the trial
court’s June 4, 2019 order denying his public records request. Relator contends that
he filed a public records request with the Clerk of Court for the 24" Judicial District
Court, seeking copies of the jury polling information from his trial, but it was
improperly treated as a motion and denied by a district court judge. Relator also
asserts that even if the district court properly responded to his public records request,
it erred by failing to comply with the requirements of the Public Records Act, La.
R.S. 44:1, et seq. He claims he is willing to pay for the requested documents and
that the district court should have provided him with a cost estimate for reproducing

them.

La. R.S. 44:31(A) states that “[p]Jroviding access to public records is a
responsibility and duty of the appointive or elective office of a custodian and his
employees.” The public records law allows inmates access to public records when
the request is limited to grounds upon which the inmate may seek post-conviction
relief. La. R.S. 44:31.1. A “person does not include an individual in custody after
sentence following a felony conviction who has exhausted his appellate remedies
when the request for public records is not limited to grounds upon which the
individual could file for post-conviction relief under Code of Criminal Procedure
Article 930.3.” Id.

While technically the request for public records should have been reviewed
by the Clerk of Court, we nevertheless find that under the facts and history of this
case, this request must be denied for the sound reasons stated by the trial court in its
June 4, 2019 denial of relator’s request. Specifically, the trial court found (1)
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defendant was convicted in 20006; (2) his conviction and sentence were affirmed on
appeal and the Louisiana Supreme Court denied writs; (3) he filed an application for
post-conviction relief which was denied in 2011; (4) this Court and the Louisiana
Supreme Court denied writs; (5) federal habeas corpus was denied in 2013; (6)
defendant’s conviction and sentence have been extensively reviewed and his
conviction is final; and (7) under La. R.S. 44:31.1 defendant is not entitled to the

records he seeks.

Specifically, we find that relator is within the exclusions set forth in R.S.
44:31.1. He has exhausted his appellate relief. Further, relator was convicted and
sentenced in 2006. His conviction and sentence were affirmed by this Court in 2008,
and the Louisiana Supreme Court denied writs on March 13, 2009. Thus, the two-
year delay for relator to file for post-conviction has expired, and relator has failed to
allege that any exception to the two-year limitation applies, and that his ground for
post-conviction relief has not previously been considered by the trial court and is not
repetitive. Therefore, on the showing made, the requested juror voting slips cannot
be used to support a claim for post-conviction relief.

Accordingly, this writ is denied.

Gretna, Louisiana, this 22nd day of October, 2019,

SJW
HJL
TSM
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STATEMIENT QF JURISDICTION

The Court has jurisdichion over this matisr woder Article 5, § 10 of the Lomsians

Constitution of 1974, us amended,

STATENMUILN
Applicant was convicted of second degree murder on Junr 20, 2006, wharenpon he was

sentenced to e inprisonnent o fard Tabor On May 21, 2019, b st ittedt o public recordy

regest Lo the Cledde of the 24th Judicial Disdriet Coust on Hae Loron abtached a5 an exempla ay
Appendix . He recerved no respense untid the Disteict Coud entersd the ovder of June 4, 2019,
witich Applicant’s ingiitution reogived June 17, 2619, and Applicant seceivid June 19, 2019, thal
iy the subject of this writ spplication. The order, nitached as Appendiz A, denies Appheaat
accevs to the public vecord he vequested, iz, his jury potlieg wiormation.  Applicant timely

fited o notice of intention to sesk writs on June 20, 2019, aitasched gy Appendic B, bl o

pepeiver) no regponse. This Mmely application for supervisory wrils tollows.

Lo

ASSIGNMENTS OF ERROK

1. The District Court erred by treating Applicant's publie secords request o8 a wotion and
denying sard “motion”
ISSUES POR RIVIEW

1. Whether a custodian of public records may Forwaed 2 pubire reeords reguest to a judge Lo
treat 9 2 motton?
2 Whether, assaming it was proper for the Disiriet Court Lo yespond to Applicant’s public
pecords request vin an order, the Districd Court complied with the requirements of the Pabhe
Records Aet, B3, 4411 of seg. and the requicsments of the Lonisinma and Federal Constitot tong?

SUMMARY OF ARGUMENT.

The cnstodian of the pablic record of bswe—Applicont's Jury polling nformation—
delegated Wy responstbabity to respond to Applicant’s puildic records reguest (o the distoet court,
That was iyvoper. Even iF soch delegation weree proper, however, the district court Failed to
condiet the nguivy requred of it onder B8, 44:31.1 before denying Applicant’s request becanse
he e mmate condined to an nstiiniion. Aand denving Applicant's request based on lns prisoner
sofusg withont deternrining whether the mlformation L renuests—and iy willing to pay fo—
wonld refate 1o a polenbial growad for post-conviction reliel wonlkd violate state and Tedeeal

constitutional protections,
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ML QF HRROR

ANSTGNMY,

The District Courl emed by treating Applicant's public yecorls
request as a motion and denying said “motion.”

The custodian of te public record Applicant sought did not responsd to that regrest wiithin
fye defay provided by faw, In ot e did ot peeponcd af all, He forwarded Appheant’s reiuest Lo
o judee, who trevied it as agmotion md deated 1 That = ot the way the Publie Records Act,
RS A44:1 ef geg was desigoed fo finction, 1P it were, that would cronte problems of
constitationnt dimension vnder both the Lowisiana and Federal Coustitutions. But the Conrt need
ol reash Hiose auestions to couchude the distriet conrt srved and to reverse and vemand with
mstruetions (o provide Applicant the jury polling information hwe seeks,

A, A Custodinn of Pablic Revords May Not Forvard o Public Records Request o o
Judpe To Trest s a Motion.

The Public Records Act provides the meamer i whick o enstodian, such ag the Clerk of
fhe 24th Jueticial District Court to whom Appliemt made vegnest, shall respond, B8, 44:31 ¢!
veq. The Clerk, as 2 custodian, bas the “duty . . . to provide copies (o persons so requesting.”
RS 44:32(CYI)Xn). Wihite a conrd cledk te entitled to 9eb 2 reasonable Tee and to set « reasonable
uniform written procedure For reprotneing reguesied materialey, RS «-14:32((’3)(1)(1}}_, seostinng
witlin the Act or case law peanits a castodian fo deflect « request by referving it to o judge.

To whatever extent the Clerk in this caze behieved il wag necessary to conduet an inquiry
under K8, 44:31.1 ko the grounds for post-convictton reliet’ concerning m connection with
wihtich Applicant wns wealcing, s request, il was the Clesl as onstodian, vot o judge, who was
mequired to condeet such an mguiry. In any event, nesther the Clerk nor the district cont efscted
fo avad pealt of whatever anthoriy For sueh an mpary wight be confewed under RS, 44:31.1,

The disteict comrt's order was vnlawtul sy it was enfered withont any statutory basgis. But
to the extent the Clerk fay affempted to delegate ils vesponsibility sz 2 enstodizn of pablie
recordy fo e didoet cowrt, yudiem! economy  and  espulabde considerations conpel e
conclusion that the best and most efflleent way to rerobve this confroversy worrdd be For thy
Court to order the dstaet cout to do that wdnei the Clerk retesd to do, then passed on to e
digtriet conrt. Case law clenrly extablistes that when, ax here, @ prisoner 1= willing Lo pay Lor

copies of a comet record, such copies mnst be provided, Sate v Bpad, 97-FP-1924, 706 54. 2d

983, 083 (Lo 189R),



Fven if the District Court Had Authority To Deny Applicant's Pablic Records
Request, {f Failed To Conduct the Inguiry Required by R.S. 44:31.1

The disteiot conrt's order states: “The delendant’s conviction is fmal. He may aof tow
seek post-conviction relietl The defendant ts not entitted fo the vecords he sesks under the
anthority of the pubdic yecords lnw or any other provision””  The disieict coml seems
Frsclamsntally to misanderstand the muture of posi-conviction rebiafl  Such ’x‘seiiaf ean ondy be
gought afler n “defendant’s conviction 1 Hinal” Henes g name:  post-convtetion relied,  See
Clods Crim, P art. 9241 (An spplication for post conviction reliel shall aol b enfertzaped i e
petitioner may appeul the conviction and senfence which e gephs (o chudlenge, o i an appest i

peding.”

W

).

Bocanse neither ithe district court gor the Clerk sver wade m inguiry “to determine
[ Applicant's] sequest . . . iv Bmed to grounds apon which such mdivicheal may file for post-
conviction relief under Code of Criminal Procedure Artiele $30.3,7 1S, 44311, Applicant never
B st opportunity to explain the ceason for his public vecosdy request, 1t should be obwinus,
loswaver, tiat he seeke hig jury polling nformmtion in connection with axserting 2 clain based on
Lontsiany's aon-unanimons jury verdiet practios, @ challeuge to which wenld elearly be wn
assertion Hhat his “conviction was obtained in viotation of fhe constitution of the United States ov
the state of Louisiana” Codic Cram. B oart, 930.3(1). Whether or not the distret court though!
any sueh clawn wondd bave mesdt b wrelevant, The veslriction bposed by RS 4A4:31.1 anly
prevents inmates such ag Applicant from oblaining publie records that may, v 2 eslegoricnl
matter, not be rebated to o gronnd Tor posi-conviction refliell The wfomabion Apphemt yequests
i clearty reluted to such.

To the extent the didrict court’s order meant to velor to the the Do o seelang posi-
conviction rebiel and to note that Applicant 1 withond the fiwe, the distriel courts order fatls to
comprehend that sueh tine hmad e subject to exception, us wet furth m Code o Crimdnad
Procedure Ariicle 9308 One suell exeeption s Tor elaims “bused npon w Goal eeling of an
appetigte conrt establishing o therefofors unkoowa nterpretation of constitational law™
930.8(2) 2). Apphcant mbhcipates that such exception to the bwo-yeur Bling pertod may apply to
fim, depending on the ouleome of vartons ey pending i appetlate courts concerning fle
constitutionafity off Lowsiany's pon-eaaasne ey verdiet peachies, pader which peaetiee

Applicant was conviched, Bul w ovder to avanl himsell of auy such elapn i oa finely eloon, o



mny be necessary Jor om to eetablish the taet tiat the ovy w Ing case was noa-unaemons,
Thus, the intormeation sought i necessry (o Applicant's elforts o ssseed on enermted gromd
Tor post-vonviction relist under Lowsiang b

Restricting Applicant’s ability to aecese public docunsnts in hiv own cass File when he is
witling to pay Tor copies ol those docmments, and when those doowments are neeessary Lor him Lo
assert o obpim that s conviction was obtaised ureonstitutionatly, would violate Applicant's
rights to due process and sgual peotection ander e Lowisiana and Federal Constitotions, tle
common-law vight of public aceess Lo comt documents, the Lounyana and Federal Constitutions'
guzrantee of 2 publie trial, ot well as the qualified rglt fo access publie docwnents imder both
the Lowwrana wnd Fedecal Constituliony’ profection of the feedom of speech, press, and
assembly.  See gererally United Sates v, Sealed Seanch Warrants, 868 F3d 385, 390 (Sth Cir.
2007y, Tiwies bdtrvor Co. v Dnited Sedes, 873 F2d 1210 (8th Cie 1989). Deaving Appheant
those documents without so much ay vven providing him notice or an opportunity to make the
shosng reguired by RS, 44:31.7 also denies han due process nuder the Lowtsiana and Faderal
Conshituttony,

The Court can sidestep all sueh thomy issues, however, by simply directing the district
conrt Lo provide Applicant with the cost estimate he requested and, upon proper payent, Fo i
the reguested copies Lo Applicant.

CONCLUSION
The district com?'s order deaying Applicant nccess to documents i his own cuve file,

docmments be hay offeved (o pay fo repraduce and Lo which be iz enlitled under the Publie
Records Act, represents o grave abnse of diseretion and departare {rom the proper comrse of
Judieind proceedings, m addifion to siffrlzaijf:g, Applicant's rights vader the Lonisians, and Fecral
Constitutions. Applicant thecefore priys for an ordes divecting the disiriet conrt to provide him
cont extimate for reproduciag the requested docuntent and, npor g puyment, Lo provide sud
docmnent,

Respectfnlly sobritted,

Eho

Donald Logan, #35007
Main Prigon East, Sprifce-1
Londsiana State Penitentiary




AREEDAVIL/CQERTIFICATE OF SERVICHE

Ldio hereby certity that Hie forepoing te true and correct 1o the hest of my knowledge nnd
beliefl
T o hereby certify that the loregoing has been served upon:

Hon, Nancy AL Miller

24™ Jadicial District Counrt
PO, Box 10

Ciretng, LA 70054-0010

24" M Digtrict Attomey

200 Derbigny St., S Pl

Grefng, LA 70053

by placing a copy of same in a properly addressed envelope dnto the hands of the Classification
Otficer nssigned to my unil along with a Withdrawal Torm made out to the General Fund, LSP,
Angola, LA 70712 for the cost of postage and # properly [illed out lemate’s Request for
Indigent/Legal Matl form, recetving reeeipt for same i accordance with the institntion’s ruley

and procedures {or the sending of legal mail,

Done thie 11" day of July 2019,

Main Prison East, Sprace- |
Louisiana State Penitentiary
Angola, LA 70712

G



PREENTY-FOURTE UL DISTRICY COLEEE
PARISH O JEFFERSON

STATEOF LOUISIANA
STATH O LOGUISIANA NLIMBER 0g-3506
VHRSGLS DEVESEON |
DONMALD LOGAN

LINIRORM COLRY OF APPEAL RAULE 4-2
NOTICEOF INTENTION TO SEER S

NOW COMES Defondant Donald Logan, who respectintly provides nolice untler
Rude 4-2 of hig intention to seek writs from She Fifth Crentt Court of Appeal eoneeraing,
fhe Courl's order on Defendants Request for fnformation, enleved June 4, 2014,
Defendant als vespoetfilly requests Tt the Court sel a reagonable veturn et for s

wril application, as provided for in Rule 4-3.

RESPECTFULLY SUBMITTED:

T onalld

Donald Logan, fFascoyz
Main Prison Bast, Spruce |
Loutsiana State Penitentiary
Angola, LA 70712

1N
June _Q\_Q 20K

GCERTIFICATH OF SERYICH

[ beraky certify that a copy of the above and foresoing pleading has been sevved
on all known counsel for all partics by placing same tn the U8, Mail, postage pre-paid,
and propeddy addressed on this the 20 doy of June zowg

ARDER
THE ABOVE NOYTTCR AND PREMUESES CONSTORREL:
FINES ORDERED thinb the veburen date for Defendant’s it application conceroing
e Court's  Owder  of  Juee 4, =og,  be dthe 0 day aof
o SO 1

Coeptpva, Londsiana this  dayol R 1

HON. NANCY A, MILLER
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|- FILED FOR RECORD 06082019 025023

Heather Camardealk, 0 CIERK
TWI:N TY FCURTH JUDI IAL DISTRICTECTHTARE FAREH. LA

PARISH OF JEFFERSON
STATE OF LOUISIANA
NO. 03-4506 DIVISION I
RECER =D . STATE OF LOUISIANA |
JUN 17 ot VERSUS
SN
_ DONALD LOGAN
LEGAL PROGRAMS DEPARTMENT
FILED:
DEPUTY CLERK
ORDER

This matter comes before the - court on the defendant’s REQUEST FOR

INFORMATION, STAMPED AS FILED MAY 28, 2019,
On June 20, 2006, the defendant was convicted after trial by jury of second degree

murder. On September 22, 2006, the court sentenced him life imprisonment at hard labor. The
Fifth Circuit Court of Appeal affirmed his conviction and sentences. State v. Logan, 986 So.2d
772, (La. App. 5 Cir. 5/27/08), writ denied, 2008-KO-1525 (La. 3/13/09); 5 So.3d 117, and
certiorari denied by Logan v. Louisiana, 08-10825 (10/5/09); 558 U.S. 856, 130 S.Ct. 142, 175
L.Ed.2d 293.

The defendant filed many collateral challenges..He unsuccessfully sought post-conviction
relief, denied by this court on January 11, 2011. Both the Court of Appeal and Supreme Court of
the State of Louisiana denied writs. Federal habeas corpus was denied on June 28, 2013. Logan
v. Cain, 2013 WL 3293659. The defendant’s convictions and sentences have been extensively
review and his convictions are final. .

The defendant now seeks a copy of writien polling of the jury verdict. There is no basis in
law to provide jury polling slips or further transcripts to the defendant. The public records law
(LSA-R.S. 44:1 et seq.) allows prisoners access to public records when the request is limited to
grounds upon which the inmate may seek post-conviction relief. State ex rel. Kenneth Leonard v.
State, 695 S0.2d 1325 (La. 6/13/97). The law establishes that “person does not include an
individual in custody after sentence following a felony conviction who has exhausted his
appellate remedies when the request for public records is not limited to grounds upon which the
individual could file for post conviction relief under Code of Criminal Procedure Article 930.3.”

LSA-R.S. 44:31.1.
The defendant’s conviction is final. He may not now seek post-conviction relief. The

defendant is not entitled to the records he seeks under the authority of the public records law or
any other provision.

Accordingly,

IT IS ORDERED BY THE COURT that the defendant’s motion be and is hereby
DENIED.

Gretna, Louisiana this __ 04 day of _June ,2019

. JUDGE

PLEASESERVE: ___  — S ———

22019

/", o
CDEFENDANT: Donald Logan, DOC # 350072, Louisiana State Penitentiary, Angola, LA 70712

ARINSIINIG 114218 CERTIFIED TRIIF COPY - Pa1 of 1 - leffarson Parish Clerk of Co

D |




REGUEST FOR INFORMATION UNDER L84 - R.S. 44:1 of ¢4

TO: CLERK OF COURT, DIV/SEC. T
WIDICIAL DISTRICT COURT

PARISH OF NetweYSon

,CaseNo. 24 S06

RE: Stade of Losussiana vs. Dona ld Loaen
Div/See. =

Dear Clerk:
Pursuant to LSA-RS. 44:1 et seq., relative to public_rgcords, request is hereby

made to obtain a copy of the records lisied below maintained by, or under the custody and

control of your office, in regard to the arrest, prosecution and conviction of

Masae: Vo L oga Docket Number: Y506
Div./Sec, 7T

Specific Records Requested:

1) Transcript of Oral Polling of the Jury in accordance with La.C.Cr.P. art,

812 A, as amendad by 2018 Act No. 335;

,/ @Copy of Written Polling of the Jury in accordance with La.C.CrP. ari.
#iz B(1) and (2), as amended by 2018 Act No. 335; and, :
3) Copy of Court Minutes.

Dono.[ Cﬂ Lo qu\ , am a person of majority age, and therefore
entitled to inspect, copy or obtam a copy of any public record. Fees for such copies are
regulated by the law under LSA-R.S. 44:32(C)(2) [Reasonable]. Further, I possess both a
constitutional right, and 2 statutory right to inspect public records. I also maintain a right

to enforcement under Article I, Section 22 Louisiana Constitution of the 1974, and LSA-

R.S.44:35 et seq.

.\\ﬂ
\a
Done and Signed thie:'ﬁj\ ;g day of (\tﬁiv .20 19 .
Signature: 9&1\@% Z’M«f\

Print Name: Vonold L eooaan
Louisiana State Periﬁ.enhai}'

17544 Tunica Trace
Angola, LA 70712
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TWENTY-FOURTH JUDICIAL DISTRICT COURT
PARISH OF JEFFERSON
STATE OF LOUISIANA

STATE OF LOUISIANA NUMBER: 03-4506

VERSUS DIVISION "1”

DONALD LOGAN

Proceedings taken in the above numbered and
entitled cause heard in open court on June 26, 2006,
before the Honorable JoEllen Grant, presiding judge.

* S * * *

APPEARANCES:
Assistant District Attorney

Roger Jordan
Kenneth Bordelon

Attorney for the Defendant

John Thomas

QFFICIAL GEAL
i FLORENCE R, BOND 3
j‘? Curtified Court Reporter ‘_-

uggguum WL MLL(LIM'.LMLL.]’ oA

gt Ak '.{—(ﬂlnandfnr the Stata of Loulsinna |2
't Gertificate Numbar 87235 ¢
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Reported by: FLORENCE BOND, CCR-0CR
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THE COURT:

THE COURT:

paper and a pen., If you will just write your name

on that, first of all. Everybody s got a pen and
evervbody' s got paper?

The way I'm going to word the question is a
little strange, so if you will listen to it. The
verdict of the jury was guilty of second degree
murder. Was that the way vou personally voted?
Yes or no. You whose name is on that piece of
paper; was that your personal vote, guilty of

second degree murder?

(THE JURY IS POLLED BY WRITTEN BALLOT)

Okay, Maddy, if you will collect them for me
please. If you collect them by rows, that helps

me to keep them in rows.

(THE BALLOTS ARE COUNTED AT THE BENCH)

All right, let the record reflect that I have
one from all twelve members of the jury and the
vote is appropriate. So at this point in time I
will order the verdict of the jury recorded by the

clerk. I will remand the defendant. I will set

sentencing for July 14th.

MR. THOMAS:

THE COURT:

Thank you, Your Honor.

Okay, now if you will go on back I’ ve got

something for vou.

(WHEREUPON THE PROCEEDINGS CONCLUDED)

115






